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CASES 


ARGUED  AND  DETERMINED  1819 

IN    THE 

Court  of  KING'S  BENCH, 


IN 


Michaelmas  Term, 

In  the  Sixtieth  Year  of  the  Reign  of  George  III. 


PROMOTIONS.  ! 

IN  the  course  of  this  Vacati<Mi,  Sir  Robert  Giffhrdf 
Knight,  was  appcnnted  Attorney-General;  and  John 
Singleton  Copley^  one  of  His  Majesty's  Serjeants  at 
Law,  succeeded  to  the  office  of  Solicitor-General,  and 
was  afterwards  knighted. 


Broughton  and  Others  against  The  Comimny  satutda^. 

^  November  6th. 

and  Pbopoietors  of  the  Manchestjsr  HDd 
Salpord  Water- Works,  • 

T^ECLARATION  in  assumpsit  by  tlic  plaintiffii,  as    A  conporation, 

indorsees  of  a  bill  of  exchange  for  200/.,  accepted   for  trading  pur- 

by  the  defendants,  and  payable  at  three  months  from  brMc^tonof 

a  bill  of  ex- 
cYmnge,  payable  at  a  k^  period  than  «x  months  from  the  date ; .  bccaiue  such  a  case  falk 
iritbin  the  proTision  of  the  several  acts  passed  for  the  protection  of  the'Bank  of  EngUmd, 
by  vihich  it  is  enacted.  That  it  shall  not  be  lawful  for  any  body  corponite  to  borrow,  owe, 
4M'  take  up  any  mcMiey  upon  their  bills  or  notes  payable  at  demand,  or  at  any  less  time  than 
six  months  from  the  borrowing  thereof:  Quiere,  Whether  any  except  a  trading  corpor- 
ation can  bind  themselves  as  parties  to  a  bill  of  exchange. 

•  The  Judges  of  this  Court  sat  at  Serjeants*  Inn,  on  the  25th  of  Octo- 
ber, and  succeeding  days,  when  this  and  several  of  the  fcUowing  cases 
wtre  aigued.    S^e  Vols.  I.  and  II.  p.  1. 

Voir  III.  B  the 


f  CASES  IN  MICHAELMAS  TERM 

1819.        the^ate.    The  defendants  demurred  generally  to  the 
"""""^       declaration,  and  the  plaintifis  joined  in  demurrer.    The 

BaOUOHTON  ''  " 

kgatfui        case  was  argued  by 

*M  Water- 

Worin  Conip.        Campbettj  in  support  of  the  demurrer.    The  defend- 

ants  are  created  a  corporation  by  a  public  act  of  par- 
liament. The  Court  must  therefore  take  notice,  that 
this  is  an  action  of  assumpsit  against  a  corporation  as. 
acceptors  of  a  bill  of  exchange ;  but  the  action  cann6t 
be  maintained,  for  the  allied  acceptance  is  a  nulHty. 
The  general  rule  is^  that  a  corporation  cannot  contract 
mnless  by  deed  under  the  corporation  seal.  It  lies  upon 
the  plaintiffs  to  shew,  that  the  acceptance  of  a  bill  of 
exchange  is  an  exception  to  tibe  general  rule^  and  diat 
all  corporations,  for  whatever  purpose  created,  may  be 
parties  to  a  bUl  of  exchange;  but  it  is  quite  impossible^ 
tor  this  purpose  to  take  a  distinction  between  a  bill  of 
exchange  and  a  contract  for  the  sale  or  purchase  of 
goods,  or  any  other  umple  contract,  either  by  parol  or 
in  writing.  The  stat  3  &  4  Annef  c. 9.  s.  I.,  speaks  of 
promissory  notes  made  ^  by  any  person  or  persons,  body 
politic  or  corporate^  or  by  the  servant  or  agent  of  any 
corporation  ;'*  and  it  may  be  admitted,  that  a  corpor- 
ation may  as  well  be  a  party  to  a  bill  of  exchange  as  to 
a  promissory  note.  But  the  statute  must  be  confined 
to  the  particular  corporations,  to  whom  the  power  of 
making  promissory  notes  is  expreseedly  or  impliedly 
given.  It  mi^t  as  well  be  argued,  that  an  idiot  or  a 
feme  covert  may  make  a  promissory  note^  because  the 
statute  mentions  promissory  notes  made  <<  by  any  person 
or  persons.''  There  are  corporations  with  power  to  be 
parties  to  bills  of  exchange  and  promissory  notes.  The 
Bank  of  England  and  East'India  Company  are  ex- 
amples. 


Tbt  MAVCHSf- 
Woriw 


IN  THE  Sixtieth  Ysab  ov  GEORGE  III. 

atii{des.     These  corporations  may,  no  doubtt   accept        1819L 
tnlls  of  exchange  by  an  agent ;  and  they  may,  in  conae*  • 

qnenee,  be  sued  in  assumpsit,  as  acceptors  of  these  bilb  _  agamM 
of  exchange.  In  Rex  v.  Bigg  (a),  it  is  taken  for 
granted,  that  such  negotiable  instruments  may  be  issued 
by  the  Bank  of  England;  and  in  Edie  v.  TieEasU 
India  Company  (6),  no  doubt  is  expressed  that  an  action 
may  be  maintained  against  that  corporation,  upon  bills 
of  exchange  which  they  have  accepted.  But  the  Bank 
ofEn^and  is  a  corporation  created  for  the  express  pur- 
pose cf  banking ;  for  which  purpose,  it  is  indispensably 
necessary  that  the  corporation  should  be  enabled  to 
draw  and  accept  bills;  and  this  power  is  recognised  by  a 
great  variety  of  acta  of  parliament,  viz.  iheSW.^M^ 
c.  29^  6  Jnncy  c.  22.  «•  9.,  15  G.  2.  c.  13.  s«  5.,  ^nd 
all  the  bank  acts  which  have  passed  since.  The  59tb 
section  of  5  W.SfM.  c.29.  makes  bills  under  the  seal 
of  the  Bank  assignable ;  but  this  applies  only  to  bond# 
or  single  bills,  which  would  not  otherwise  have  been 
asrignable^  leaving  to  the  Bank  the  power  of  issuing 
bills  of  exchange  which  were  assignable  at  common  laK. 
So^  the  East^India  Company  was  express^  created  tp 
trade  to  the  Ea$t  Indies^  and  a  power  of  trading  is  c(Hk- 
ferred  upoa  the  corporation;  for  which  purpose^  .« 
power  to  draw  and  accept  biUs  is  indispensably  requir 
ate.  This  power  is  likewise  recognised  and  regulated 
by  many  acts  of  parliament,  viz.  9  and  10  ^.3.  c.  44^ 
21  G..3.  c.  65.  ss.  26,27.,  33  G.  3.  c.  52.  s.  109.,  53  G.  9, 
c  155.  SI.  57,  58.  But  the  defendants  are  only  a  corpor- 
ation fi>r  sii^plying  the  towns  of  Manchester  and  Salford 
with  water ;  and  as  no  express  power  is  given  to  them  tp 

(«)»P.r.  419.       41^.18.  (b)  2  Burr.  1216.    IBiachSBS. 
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18 1 9»        draw  or  accept  bills,  so  no  such  power  can  be  considered 

g       J"^^      impliedly  conferred  upon  them,  as  it  is  entirely  fbreigti 

ogainat         to  the  purposc  for  which  the  corporation  is  established. 

The  Manchzs-    ^^       ,  .  ^ 

Tin  Water-  On  the  contrary,  the  act  points  out  a  specific  mode  of 
raising  money  for  completing  the  undertaking,  by  bonds 
under  the  corpdration^  seal.  In  Slark  v.  Tlie  Highgate 
Arckway  Company  (a),  the  Court  of  Common  Pleas 
inthnated  a  clear  opinion,  that  a  corporation  cannot  be 
liable  on  a  bill  of  exchange,  unless  a  power  to  draw  and 
accept  bills  of  exchange  be  directly  or  indirectly  vested 
in  them.  Another  objection  to  the  validity  of  the  bill  now 
sued  upon'  is,  that  although  accepted  by  a  corporation 
other  than  the  Bank  ot  Engiandy  h  is  payable  at  less 
thaur  six  months  from  its  date.  The  issuing  of  such  a 
bill  18  forbidden  by  6  Arme^  c.  22.  s.  9. ;  and  the  same 
clause  for  preserving  the  monopoly  of  the  Bank  of 
England^  is  introduced  into  all  the  subsequent  acts 
l«ehewing  the  charter  of  that  corporation. 

Abraham^  contra.  A  corporation  may  be  parties  to  a 
•bill  of  exchange ;  and  2d,  they  are  liable,  in  such  case, 
to  be  sued  in  assumpsit.  The  8  and  9  W.  3.  c.  20.  5. 2^. 
only  enacts,  that  there  shall  be  no  corporation  in  the 
nature  of  a  bank,  during  the  continuance  of  the  Bank 
charter.  By  the  6  Anne,  c.  22.  s,  9.,  the  above  provision 
is  recited;  and' in  the  preamble  to  that  section,  ft  is 
further  recited,  that  divers  corporations  and  othbr  per^ 
sons  have  presumed  to  borrow  money,  and  do  deal 
'OS  a  bank,  contrary  to  the  said  act;  and  then  it  enacts, 
that  no  corporation,  or  more  than  six  persons  in  part- 
nership, shall  borrow,  owe,  or  take  up  any  money,  on 
their  bills  or  notes  payable  at  demand,  or  at  less  than 

(a)  5  Taunt.  794. 
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X  months  from  the  borrowing.     The  15  G.  2.  c.  13.         1819. 
S.S.  is  expressed  to  be  passed  in  order  to  prevent  any        — — 

11,.  .  .  BRouQHioir 

doubts  that  might  arise  concerning  the  privileges  and         agamu 

The  Ma^chiv 

power  given  by  the  former  acts  to  the  Bank  of  Etigland^      tee  Wanr- 
and  it  confirms  the  enactment  of  the  statute  of  AMne.  C€go^ 

The  21  G.  3.  c.  60.  s.  12.,   which  was  passed  also  for 
the  puipose  of  preventing  doubts  with  respect  to  the 
privileges  of  the  Bank  of  Englandy  enacts,  that  it  is  the 
true  intent  and  meaning  of  that  act,  that  fw  other  bank 
shall  be  allowed   or  established  by  parliament  ^   and 
that  it  shall  not  be  lawful  for  any  body  corporate,  or 
for  any  other  persons   in   covenants   or   partnership 
exceeding  six,  to  borrow,  owe,  or  take  up  any  money  on 
their  bills  or  notes  payable  at  demand,    or  at  any  time 
less  than  six  months  from  the  borrowing  thereof.     Now, 
from  these  acts,  it  appears  that  all  corporations  (except 
those  prohibited  by  theiin}   might  become  parties   to 
bills  of  exchange  or^  promissory  notes.     The  case  of 
J¥iganY.Fawler(a)  is  an  authority  to  shew  that  the 
prohibition  in  those  acts  extends  only  to  banking  com- 
panies. An  action  was  there  brought  against  seven  de- 
fendants, on  a  note  payable  at  three  months.     It  wfw 
objected  that  the  note  was  void  by  the  bank  acts. 
Lord  EUenboraugA  held   at  nisi  prius,  that  those  acts 
4cxtended  only  to  bankingc  ompanies ;  and  that  decision 
vsas  confirmed  afterwards  by  the  Court,  on  a  motion  for 
a  new  tri^l.      And  in  Slark  v.  Highgate  Archmy 
Company  (i),  this  act  was  considered  by  Gibbs  C.  J.  as 
jmerely  directory,  and  therefore  as  not  avoiding  the 
note  in  the  hands  of  an  innocent  indorsee.   *It  appearjs, 
from  the  Sabd 4  Anne^  c  9.  &  1.,   that  at  common  law 

(a)  1  StaMii  459.  (&}  5  Ta%nlt*  79^ 
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1619.        a  cdrporation  might  be  parties  to  bills  of  exchange* 
'  That  statute  was  passed  for  the  purpose  of  putting  pro- 

t^auut  missory  notes  on  the  footimr  of  bills  of  exchancre,  and 
Tn  Water,  enacts,  that  an  action  may  be  maintained  upon  tnem) 
as  upon  an  inland  bill  of  exchange  made  and  drawn  by 
a  body  politic  or  corporate.  This  statute,  therefore,  is 
a  legislative  declaration,  that,  prior  to  that  time,  a  cor- 
poration might  be  parties  to  a  bill  of  exchange.  Now, 
this  corporation  is  established  for  the  purpose  of  supply- 
ing the  inhabitants  of  a  particular  place  with  water : 
the  act  says  nothing,  one  way  or  the  other,  on  the  sub- 
ject of  bills  of  exchange,  and  therefore  the  general  rule 
of  law  must  prevail,  and  consequendy  these  defendants 
were  capable  of  binding  their'  funds  by  a  bill  of  ex- 
change. Then,  if  so,  they  are  liable  in  assumpsit. 
\Bayley  J.  If  this  corporation  were  in  a  situation  to 
become  acceptors  of  a  bill  of  exchange,  it  follows,  as  of 
course,  that  they  are  liable  in  assumpsit;  that  being 
the  proper  remedy  on  a  bill  of  exchange.]  The 
S  and  4  Anncj  e.  9.  5. 1  .r  a£fbrds  a  strong  argument  on 
that  point;  and  he  cited  6  Vin,  317.  p/.  49.,  Rex  v. 
Bigg  (fl),  Yarborough  v.  Bank  of  England  (i),  Edie  v. 
East^India  Coinpany.  {c) 

CampbeUj  in  reply^  observed,  that  the  case  of 
Wigan  V.  Fonder  was  easily  distinguishable  from  the 
present,  as  the  fact  that  the  partnership  of  the 
acceptors  consisted  of  more  than  six  persons,  did  not 
there  appear  upon  the  lace  of  the  bUl,  and  was  un- 
known to  the  plaintiff,  whereas  this  bill,  on  the  face  of 


(a)  3  P.  Wm$.  419*     1  iStra.  18.  (6)  1%  Mast,  6. 

(c)  d  JBwr.  1916,      I  Black.  296. 
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i^  18  directed  to  and  accepted  by  a  oorporatioa  created  1819. 
bjr  a  public  act  of  parliament  Therefore  the  present  ""*""" 
plaintifiB  miut  be  presumed  to  have  known,  that  the        e^wut 

The  Mam 


instnunent  was  illegal  and  void,  when  it  was  first  in*     wt  Wtm 
dorsad  to  them.  ^**»  ^^"^ 

Abbott  C*  J.    It  is  not  necessary  for  me  to  enter 
into  the  general  question,   whether  an  action  of  asr 
aumpsit  will  in  any  case  lie  against  a  body  corporate^ 
fcr  I  am  of  opiaion  that  this  case  falls  within  the  pro* 
visions  of  the  several  acts  of  parliament  made  for  thp 
protection  of  the  Bank  of  England.    The  statute  by 
which  the  Bank  was  established  as  a  company  con** 
tidns  a  provision,    <*  that  it  shall  not  be  lawful  for 
asiy  body  corporate  to  borrow,  owe^  or  take  up  any 
fiom  of  money  on  their  bills,  or  notes  payable  at  de» 
mand,  or  at  any  less  time  than  six  months  firom  the  boi^ 
rowing;''  and  that  clause  has  been  incorporated  into  all 
die  subsequent  acts  relating  to  the  Bank  of  England. 
It  seems  to  me^  that  by  the  fiur  interpretation  of  that 
statute^  the  wcnrds  ^  owe  on  a  bill  of  exchange^  are 
applicable  to  those* who  are  liable  as  acceptors^  for 
such  persons  are  debtors  on  the  bilL    In  the  case  of 
the  bankruptcy  of  an  acceptor,  the  holder  of  the  hil| 
proves  the  amount  as  a  debt  under  the  commission,  and 
makes  an  affidavit,  that  the  bankrupt  is  indebted  upon 
die  bill,  vis.  that  he  owes  the  money  upon  the  bill.    It 
seems  to  me,  that  we  should  be  defeating  the  object  of 
the  statutes,  if  we  were  to  hold,  that  the  Manckesier 
Water-works  Company  could  bind  themselves  by  the 
drawing  of  bffis  of  exchange,  or  by  the  issuing  of  pro* 
ttissory  notes.    This  case  is  very  distingyishable  from 

B  4  Wigan 
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1819.         jrHgan  v.  Father,  {a)     There  it  did  not  appear,  on  the 
'  face  of  the  instrument,  that  the  security  was  made  by 

Bbouguton  .  "^ 

agninit        XRore  than  six  persons ;  here  it  appears  that  the  bill 

■  Hie  Makchks-  X  j  I  til 

TEft  Watar-     '^^^  accepted  by  a  corporation:  we  are  bound,  there- 
*"°^    fore,  to  give  effect  to  the  prohibition  in  the  act  of 
parliament,  and  to  say  that  tlie  defendants,  as  a  cor- 
poration, arc  not  entitled  to  draw,  or  accept  bilUof 
exchange  of  this  description. 

Bayley  J.     The  act  of  parliament,  by  which  this 
corporation  is  established,  does  not  contain  any  express 
power  by  which  they  are  enabled  to  become  parties  to 
bills  of  exchange  or  promissory  notes,  nor  is  there  any 
thing  in  the  purpose  for  which  this  corporation  was 
^Established,  from  which  it  is  to  be  implied,  that  such 
"ft  power  was  meant  to  be  given.     It  seems  to  me,  that 
the  drawing  of  bills  of  exchange  was  quite  foreign  to 
the  purpose  for  which  this  corporate   body  was  esta- 
blished^  which  was  for  the  erecting  and  carrying  on 
water-works  in  a  particular  place.     There  being  no 
^xnver  expressly  given  to  them  to  make  promissory 
notes,  or  to  become  parties  to  bills  of  exchange,  I 
should  doubt  very  much,  (even  if  the  bank  acts  were 
entirely  out  of  the  question,)  whether  such  a  corporation 
would  have  any  power  so  to  bind  themselves  for  purposes 
foreign  to  those  for  which  they  were  origipally  established. 
But  without  determining  that  point,  this  case  seems  to 
me  to  be  clearly  within  the  prohibition  of  the  several 
acts  passed  for  the  protection  of  the  Bank  of  J  ngland. 
It  WW  the  object  of  the  legislature,   that  they,  as  a 
trading  company,  might  apply  the  money  lodged  in 
their  haotds  in  n^godatiiig  bills  of  exchange,  and  ad* 

(a)  1  StarHe,  459. 
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vanciDg  the  money  on  government  securities;  now  the        J819i. 
«tatQtes  of  the  6  Ame^  c.  22.  s.  9.,  the   15  G.  2.  c.  13.        

SEOUOHTOIf 

9,  5^  and  the  21  G.  3.  c.  60.  s.  12.,  expressly  prevent  agamtt 
all  other  corporations  from  owing  money  on  bills  of  ^^  w!^!^ 
exchange  or  promissory  notes,  payable  at  a  less  period  WcttaCoB^ 
than  six  months  after  date;  and  the  words  of  the 
21  G.  S.  r.  60.  5. 12.|  are  these,  '^  that  it  shall  not  be 
lawfid  for  any  body  corporate,  or  for  any  persons  united 
in  partnership,  exceeding  the  number  of  six,  to  borrow, 
owe^  or  take  up  any  money  in  their  bills  or  notes,  pay- 
^e  at  demand,  or  at  any  less  time  than  six  months  from 
ihe  borrowing  thereoC"  The  object  of  the  legislature 
was  not  to  ■pre\'ent  other  corporations  from  borrowing 
money  on  promissory  notes  or  bills  of  exchange,  but 
only  to  prevent  them  taking  up  money  on  bills  or  notes, 
of  such  a  description  as  might  come  in  competition  with 
those  of  the  Bank  of  England.  That  corporation  issues 
notes  payable  on  demand,  and  discounts  bills  at  short 
dates.  The  accepting  of  bills,  or  the  issuing  of  pro- 
missory notes,  payable  at  such  short  dates  by  other 
corporations,  would  infringe  upon  the  exclusive  privi- 
leges given  to  the  Bank  of  England  by  the  legislature. 
The  case  of  Wiganv.  Fender  is  distinguishable  from 
ihe  present,  inasmuch  as  it  did  not  there  appear  on  the 
face  of  the  bill  to  be  accepted  by  more  than  six  persons. 
Here,  upon  the  face  of  the  instrument,  the  acceptance 
spears  to  be  by  a  corporation,  and  all  corporations 
iu*e  prohibited  from  owing  any  money  on  a  security  of 
this  description,  unless  it  has  more  than  six  months  to 
run.  I  think,  therefore,  that  this  is  the  case  of  a  cor- 
poration owing  m(mey  upon  a  bill  of  exchange  within 
the  meaning  of  the  acts  of  parliament,  and  consequently 
thfit  this  action  cannot  be  supported. 

"^  HoLROYD 
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1819«  HoLROYD  J.    I  am  of  the  same  opinion.    The  cue 

of  Wigan  Y.  Faoder  is  very  digtrnguishable  from  the 
present  case.  There  the  number  of  the  defendants  did 
SktrSr^  not  i^pear  upon  the  face  of  the  note ;  there  was  no- 
WMfOonqp.  thing,  therefore,  on  the  face  of  that  note  which  shewed 
it  to  be  a  note  prohibited  by  the  15  G.  2.  c.  13.  That 
statute  prohibited  any  body  corporate,  or  any  other 
parsons  in  partnership,  exceeding  six,  from  borrowings 
owing,  or  taking  up  any  money  on  their  bills  or  notes, 
payable  at  demand,  or  at  any  less  period  than  six  months 
from  the  borrowing.  The  note  in  the  case  cited  did  not 
appear  to  be  ill^al  on  the  &ce  of  it :  for  the  action  was 
brought  by  an  indorsee,  who  was  not  privy  to  the 
feet,  that  it  was  made  by  more  than  six  persons,  or 
that  it  was  a  note  within  the  prohibition  of  tha -statute. 
The  statute  does  not  expresly  make  such  a  hill  void ; 
if  it  did,  it  would  (as  in  the  case  of  usury  or  gaming) 
be  void  in  the  hands  of  an  innocent  holder,  although 
the  defect  did  not  appear  on  the  face  of  the  instrument. 
I  take  it  to  be  dear,  however,  that  where  a  statute 
prohibits  a  thing  to  be  done^  and  does  not  expressly 
avoid  the  securities  which  fidl  within  the  prohibitioti, 
there,  if  the  violation  of  the  law  does  not  appear  on  the 
filce  oTthe  instrument,  ami  the  party  taking  it  is  igno*- 
rant  that  it  was  made  in  contravention  of  the  statute^ 
it  is  an  available  security  in  the  bands  of  such  a 
person.  I  think,  therefore^  that  as  the  statute  here 
does  not  expressly  avoid  the  security,  the  bill  of  ex-' 
change,  under  ihe  circumstances  stated  in  Wigan  v. 
jRnofer,  would  not  be  void  in  the  hands  of  an  iniKx:ent 
holder.  But  here  the  defendants  are  made  a  corpor- 
ation by  a  public  act  of  parliament,  and  every  person 
is  bound  to  take  notice  of  diat  act;  and  when,  there- 

15  fore, 
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fere^  a  h<dder  of  a  bill,  though  a  bona  fide  mdonee,        18 19. 
itke$  the  defendants'  acceptance,  he  must  know  that     ^ 

Baouohi> 

Aef  are  a  body  corporate;  and  he  therefore  receives        offmut 

.-,.,,  m  ..         The  Mam' 

it^  knowing  it  to  be  the  acceptance  of  a  corporation  ^^^  w« 
jrfohibited  firom  owing  moaey  on  such  a  bill:  he  is  """■•' 
not,  th^efore^  an  innocent  indorsee^  because  he  takes 
a  bill  which  he  knows  to  be  prohibited  by  statute ;  and 
that  distinguishes  the  case  from  the  case  of  Wigan  t. 
Famltrf  where  the  names  of  all  the  seven  persons  did 
not  appear  on  the  fiice  of  the  bill,  and  the  plaintiff 
did  not  know  it  to  be  a  bUl  prohibited  by  the  statute. 
Hercy  however,  the  plaintiff  took  a  bill  of  exchange, 
which  he  knew  to  be  one  prohibited  by  statute,  and 
ha  cannot,  therefore^  recover  upon  that  bill.  Copse- 
qnentlyy  there  must  be  judgment  for  the  defendant 

Best  J.  I  am  of  opinion,  that  the  objection  Ought  to 
prevafl  on  both  grounds.  This  comes  within  the  statutes 
ibr  the  protecticm  of  the  monopoly  of  the  Bank  of  Eng" 
land .-  for  it  is  impossible  to  say  that  the  defendants  do 
not  owe  money  on  the  bill,  and  the  legislature  has  said 
that  no  corpcnration  shall  owe  money  on  a  bill,  unless  that 
h31  hat  six  months  to  run.  The  party  who  took  this 
bill  knew  it  had  not  six  months  to  run,  he  knew  it  was 
the  acceptance  of  a  corporation ;  he  must  be  taken, 
therefim,  to  have  known,  that  he  took  a  security 
iribidi  was  prohibited  by  statute;  and  he  has,  therefore^ 
no  ri^t  to  complain,  if  he  cannot  now  recover  upon 
it  It  appears  to  me^  that  if  this  objection  were  not 
to  prevail,  any  company  established  even  for  limited 
objects  mi^t  erect  themselves  into  a  banking  com- 
pany ;  for  what  is  to  restrain  them  firom  engaging  in 
Iwnkhig  to  any  extent,  if  they  can  raise  money  by  ac- 
cepting 
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1819.         cepting  bills  of  exchange  or  issuing  promissory  notes* 
*■"■""         I  am  also  of  opinion,  on  the  other  irround,'  that-thk 
against        action  is  not  maintainable^   because  this   case.comeB 
na  Water-     vithin  that  rule  of  law  by  which  corporations  are  pre- 
^*"^    vented  from  binding  themselves,  by  contract  not  undei* 
seal.     When  a  company  like  the  Bank  of  England, 
or  East^India  Company,  are  incorporated  for  the  pur- 
poses of  trade,  it  seems  to  result  from  the  very  object 
of  their  being  so  incorporatad,  that  they  should  have 
power  to  accept  bills  or  issue    promissory  notes:   it 
would  be  impossible  for  either  of  these  companies  to 
govern  without  accepting  bills.     In  the  case  o(  Start  v. 
TAe.JU^igaie  Archwajf  Compary  (a),    the  Court  oi 
Common  Pleas  seemed  to  tliink,  that  unless  express 
authority  was  given .  by  the  act  establishing  the  oom- 
pany,  to  make  promissory  notes  eo  nomine,  a  corpor- 
ation could   not  bind  itself  except  by  deed.     Now 
there  is  nothing  in  the  act  of  parliament  establishing 
.this  company,  which  authorizes   them  to  bind  them- 
selves, except  by  deed.     The  company,  too^  was  not 
created  for  the  purposes  of  trade^  but  merely  to  carry 
on  the  business  of  supplying  the  inhabitants  of  a  par- 
ticular place  with  water.    Now  it  cannot  be  necessary, 
for  this  purpose,  that  they  should  become  the  makers 
of  promissory  notes  or  the  acceptors  of  bills  of  ex- 
change.    As,  therefore^  the  nature  of  the  business  in 
which  they  are  o^raged  does  not  raise  a  necessary 
implication,  that  they  should  have  the  power  to  accept 
faiUs;  and  as  no  authority  is  expressly  given  hy  the 
act  of  parliament  for  that  purpose  I  am  of  opinion,  on 
.this  latter  ground  also,  that   this   action  cannot  be 

maintained. 

Judgment  for  Defiendanti^ 

{•)  S  rotPte.  792. 
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*  Van  Sandau  against  Corsbie  and  Another.  •  Saturday^ 

November  6tb. 

TljECLARATION  stated,  that  in  consideratbn  that  By  the  49  G.s. 

puiinti]^  for  the  accommodation,  and  at  the  re-  certificate  of  a 

quest  of  defendants,  would  accept  a  certain  bill  of  ex-  b!II*JiTOTly  to 

change,  drawn  by  the  defendants  on  plaintiff,  by  which  JJJJ^^^g 

defisndtnis  reqfiired  plaintii£   four  months    after   the  surety  for  the 

recovery  of 

date  thereof,    to    pay  to    the    order    of  defendants  money  paid  in 

«««A«i  ■»        •    ■  1 5     1  !•  1     •  discharge  of  the 

ImiL  Bs.  6a.,  and  wonld  dehver   the  same  so    ac-  original  debt, 

cepted*  to  defendants;  in  order  that  defendants  might  tionfor*theM«- 

Beirotiate  the  same  for  thehr  own  use  and  benefit;  de-  *^"*n*»i  da- 

^  ^  mage  accruing 

fendants  undertook  to  provide  him  mon^  for  the  pay-  ^'^^^  ^«  n<m- 

payment  by  the 

ment  of  the  said  bill  of  exchange,  when  the  same  should  bankrupt  of  the 

become  due  and  payable.    It  then  stated,  that  plain-  when  due;  uid 

tiff  did   accept  the  bill,   and  deliver  it  so  accepted  ^^^^"^ 

to  the  defendants ;  and  that  although  the  bill  was  nego-  ^  ao^ommodft- 

tiated  by  defendants  for  their,  own  use,  and  has  long  brought  an  ac- 

since  become  doe  and  payable,  yet  that  defendants  did  the  drawer,  who 

not  provide  the  money,  in  consequence  whereof  plain-  bankruptTfor 

tiff  was  sued  by  the  holder  of  the  bill,  and  was  forced  him  wTth  llnfds 

to  pay  80/.  for-  the  costs  of  an  action,  and  to  irive  a  top*ythebm 

f^  ^  '  o  when  due, 

cogMvit  for  the*  amount  of  such  bill ;  and  that,  when  the  whereby  he  had 

amoant  became  due,  he  was  obliged  to  sell  his  estate  costs  of  an  ac- 

and  interest  in  a  wharf  at  Rotherhiihe^  for  the  purpose  obKi^to'^^i 

of  procuring  the  means  of  paying  the  money  due  on  5L^^*  *"  ^'' 

the  bill ;  by  reason  whereof,  phuntiff  hath  not  only  been  money  to  pay 

.    '     ^  *  ^  ^  thebilJ,  the 

put  to  great  expences  of  monies,  but  hath  suffered  great  ccrUficate  was 

anxiety  of  mind,  and  hath  been  greatly  injured  in  his  good  bar.  ^ 
circumstances  and  credit,   and  greatly  damnified,  by 
reaion  of  his  having  been  obliged  to  sell  and  dispose  of 
Ilis'Siud  wharf. 

•^  ^  This  case  wm  argued  at  Serkants*  Inn, 

rica, 
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1819.  Plea,  after  stating  the  trading  of  defeodantf,  tbe 

petitioning  creditor's  debt,  the  issuing  of  a  eom- 
mission,  under  which  they  were  deckired  banknqpli, 
their  surrender  on  the  27th  Januaryj  1816,  and  the 
obtaining  of  their  certificate  on  the  19th  Jlt^  foUown^ 
which  iras  duly  allowed  by  tbe  Lord  CkancMor,  stated, 
that  before  the  issuing  of  the  oommission,  and  be&m 
the  defendants  had  oonmutted  any  act  of  bankmptcjt 
the  i^aintiff  had  become  liable  for  a  debt  of  th^  defend- 
ants, upon  the  biU  of  exchange  in  the  dedaration 
mentioned,  whidi  had  been  drawn  by  the  dffendants 
and  accepted  by  the  plaintiff  for  their  accommodation ; 
and  that  such  ImII  had  been  negotiated  by  the  defiend* 
ants,  and  at  the  time  of  the  issuing  of  the  oommisoon 
remained  in  the  hands  of  their  creditors ;  and  that  be- 
fore any  dividend  was  made  under  the  commission,  the 
plaintiff  being  so  liable  after  the  issuing  of  the  com* 
miwifTn^  paid  the  debt  for  which  he  was  so  liable  to  the 
hdlder  of  the  hill;  and  that  the  creditor,  who  had  not 
prored  las  debt  under  the  commission,  migfat  receive 
under  the  commission  a  dividend  in  proportion  to  his 
dd)t,  without  disturbing  any  dividends  already  madck 
To  this  pka  the  plaintiff  demurred,  and  assigned  for 
cause,  that  it  did  not  appear  that  the  causes  of  action 
in  the  declaration  mentioned  were  debts  proveaUe  bgr 
the  plainti£^  as  a  creditor  of  the  defaidant  under  his 
commission;  andalso  that  it  did  not  appear,  thecauaes 
of  action  being  uncertain  and  unliquidated,  that  the 
damages  oould  have  been  proved  under  the  commiariosL 
Tlie  defendant  joined  in  demurrer,  ard  the  Court  of 
Ccmmnn  Pleas,  after  aigument,  gave  judgmeni  for  the 
deiendants.  A  writ  of  error  was  then  sued  out,  and 
the  pUntiff  in  error  asssigned  for  error  the 
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cftuses  as  were  mssigned  bdow  on  the  demurrer.    The         1819. 
CMewM  argaed  before  this   term,  at  the  sittings  at 
SajeofU/  Intit  by 

F.  PioUocif  for  the  plaintiff  in  error.  Has  action  is 
tetw^it,  not  to  recover  the  monej  paid  <m  the  bill,  but 
for  the  consequential  injury  aridng  to  the  plaintiff  from 
his  not  having  been  provided  with  funds  to  pay  A^ 
bill  when  due^  and  the  damages  are  the  costs  incurred 
in  defending  an  action,  and  the  loss  sustained  by  plain- 
tiff^s  having  beat  compiled  to  sell  an  estate,  in  ordet* 
to  raise  money  to  pay  the  Irill.  Those  damages  ar6 
miHqoidated,  and,  consequently,  were  not  capable  of 
proof  under  the  commission.  The  49  6.  3.  c.  121.  s.  a 
enaUes  a  snrety,  or  person  liable  for  the  debt  of  the 
bankmpt,  who  has  paid  the  debt  after  issuing  the  com- 
mission, to  prove  his  demand,  in  respect  of  any  pa3rment 
made  on  account  of  such  debt.  That  act,  there^ 
fote,  would  only  enable  the  plaintiff  to  prove  his  debt 
for  the  amoont  of  the  bill,  which  forms  no  part  of  the 
aobfeot  of  this  action.  Where  a  loan  of  money  is  ge- 
neral, the  damage  resulting  from  the  non-payment  is 
merdy  the  principal  and  intoest ;  but  whexe  there  is 
an  eiqpress  undertaking  to  pay  on  the  happening  of  a 
particnlar  event,  or  at  a  particular  time^  the  non-pay- 
ment of  the  money,  according  to  the  contract,  may 
produce  to  the  lender  damages  much  beyond  the  prin- 
cipal and  interest :  if  the  lender  be  a  trader,  it  may 
prate  rtiinons  to  his  credit.  There  is  no  distinction-in 
point  of  princifde  between  a  contract  to  provide  monqr 
at  a  given  tiiae,  4xiA  a  contract  to  provide  goods.  In 
the  latter  case^  the  damages  are  usually  measured  by 
the  difference  of  price,  but  that  Ts  not  always  the  fair 

measure 
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1819*        measure  of  the  damage :  for  if  a  par^  oontractiDg  for 

*""""        the  delivery  of  iroods  at  a  specific  day  were  hound  to 
Vam  Sakdau  . ,        ^        ®  . ,     1^  / 

ofpiiut        provide  government  with  those  goods,  and  on  default 

to.  pay  a  sum  of  money,  fay  way  of  stipulated  damages, 

the  damages  fi>r  the  breach  of  a  contract  with  him 

might  be  co-extensive  with  his  liability  to  government; 

and  it  could  not  be  contended,  in  such  a  case^  that  that 

consequential  damage  could  be  the  subject  of  proo^ 

under  a  commisMon  of  bankrupt.   In  Stedman  y.  Mar- 

titmant  (a),  the  Court  held,  that  the  money  paid  by  tiio 

acceptor  of  an  accommodation  bill  might  be  proved 

under  a  commission  against  the  drawer,  but  the  actiot) 

there  was  brought  merely  to  recover  the  money,  ami 

not  any  consequential  damage  from  the  acceptor  not 

being  provided  with  funds  to  pay  the  bill  when  duci 

Parke^  contra.  By  the  49^6.  3.  c.\^\.  $.  S.  it  i« 
enacted,  that  where,  dny  person  shall  be  surety  for, 
or  be  liable  for  any  debt  of  the  bankrupt,  it  shall  be 
lawful  for  such  surety,  or  person  liable^  if  he  shall  bavQ 
paid  the  debt,  although  after  the  commission  issued^ 
tx)  prove  his  demand  in  respect  of  any  payment  made 
on  account  df  sqch  debt,  as  a  debt  under  the  commis* 
sion,  notwithstanding  such  person  may  have  become 
surety  or  liable  for  the  debt  of  the  bankrupt,  after  an 
iu:t  of  bonkmptcy  had  been  committed  by  such  bank- 
.rupt ;  and  then  it  goes  on  to  state,  that  every  person 
who  has  obtained  bis  /:ertificate  should  be  discharged 
of  all  demands  at  the  suit  of  every  person  having  so 
paid,  6v  beuig  enabled  to  prove,  with  regard  to  his 
debt  in  respect  of  such  suretyship  or  liability,  in  liko 

<a)  15  Etm,  4^. 

13  manner 
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manner  as  if  such  person  had  been  a  creditor  before  1819. 
the  bankruptcy.  Now  the  certificate  of  tlie  bankrupt, 
to  which  some  portion  of  the  creditors  (who  are  em-  agauut 
powered  to  bind  the  whole)  are  parties,  operates  as 
a  statutory  release;  and  the  statute  having  directed 
that  the  certificate,  in  this  case^  should  be  a  dis- 
chiarge  of  all  demands  at  the  suit  of  the  surety,  wiUi 
respect  to  his  debt,  it  may  be  here  considered  as 
a  release  of  all  demands  with  respect  to  the  debt.  In 
SkfppartTs  Totsckstonej  338.,  it  is  laid  down,  that  a  re- 
lease of  all  demands  releases  all  manner  of  actions  real 
and  personal,  debts  and  duties.  By  this  statutory  re- 
lease^ therefore,  all  actions  and  duties  in  respect  of  the 
debt  are  released,  andi  consequently,  the  action  resulting 
to  the  plaintiff  from  the  defendant's  breach  of  duty,  in 
not  providing  him  with  funds  to  pay  the  bill  when  due^ 
is  also  released.  The  case  of  fVood  v.  Dodgson  is  an 
authority  expressly  in  point.  There  Wood  and  Dodg^ 
son{a)^  baying  been  partners,  dissolved  their  partner- 
ship by  deed,  and  Dodgson  covenanted  to  pay  all  the 
partnership  debts.  After  this  Wood  was  sued  by  the 
holder  of  a  bill  of  exchange,  accepted  by  the  partner- 
ship, and  he  paid  a  sum  of  money  for  principal,  interestf 
and  cosis^  and  then  brought  an  action  of  covenant 
against  Dodgson^  to  recover  the  sum  so  paid.  The  de- 
fendant there  pleaded  his  bankruptcy  specially,  and 
this  Court  held,  that  his  certificate  was  a  bar  to  the 
action.     He  was  then  stopped  by  the  Court. 

Abbott  C.  J.    That  is  quite  decisive  of  this  case. 
Here  the  principal  ground  and  cause  of  action,  suppos- 

.    (a)  S  JT.^A  195. 

Vol.  III.  C  iag 
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1819.  ing  the  statute  49  G.  3.  had  never  passed,  is  the  re- 
covery  of  a  turn  of  money  paid  by  the  plaintiff  as 

against  acccptor  upon  the  bill,  and  if  an  acti<m  had  been 
brought,  he  might  not  only  have  recovered  that  mo- 
ney, but,  perhaps,  also  the  special  damage  which  he  had 
incurred,  in  order  to  raise  money  to  pay  the  bill.  That 
damage^  however,  could  only  have  been  recovered  as  an 
accessory  to  the  principal  debt ;  this  is  a  novel  attempt 
to  separate  the  accessory  from  the  principal ;  and  it 
seems  to  me,  that,  in  point  of  law,  tliat  cannot  be  done. 
If  we  were  to  give  effect  to  this  action,  we  should,  in  a 
great  measure,  defeat  the  object  of  this  very  beneficial 
statute,  which  was  intended  to  relieve  the  bankrupt 
from  all  claims  of  the  surety,  arising  out  of  the  original 
debt. 

Batlet  J.  I  am  of  the  same  opinion.  If  the  statute 
of  the  49  G.  3.  had  never  passed,  if  the  plaintiff  had 
been  arrested  upon  the  bill,  and  in  order  to  pay  it  he 
had  sold  his  estate  at  a  loss,  he  could  not  then  have 
brought  two  separate  actions,  first  for  the  money  which 
he  had  paid,  and  secondly,  for  the  special  damage  which 
he  had  sustained  by  the  sale  of  the  estate.  The  plain- 
tiff here  is  a  surety;  now  the  49  G.  S.  enables  the 
surety  to  prove  his  demand  in  respect  of  such  payment, 
as  a  debt  under  the  commission ;  and  then  it  enacts, 
that  the  bankrupt  shaH  be  discharged  of  all  demands 
at  the  suit  of  the  surety,  in  regard  to  his  debt,  in  re- 
spect of  such  suretyship;  now  it  seems  to  me,  that 
under  this  clause  of  the  act,  the  certificate  is  a  bar  not 
only  to  any.  claim  for  the  money  which  constituted  the 
origirial  debt,  but  a  bar  also  to  any  demand  for  acccs* 
sory  injuries  arising  out  of  the  debt,  and  which  acces- 
sory injuries  could  only  be  the  subject  of  the  same 

action 
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action  brought  by  the  plaintiff  to  recover  the  money.  1819. 
In  my  judinnent.  the  statute  makes  the  certificate  not  "■""" 
only  a  bar  to  the  principal  debt,  but  also  to  any  conse-  againu 
qaential  damage  arising  from  that  debt  not  having 
been  duly  paid.  If  this  were  not  the  proper  con- 
stnictjon  of  the  statute,  I  cannot  see  why  any  creditor 
of  a  bankrupt  subsequently  to  the  5  G.  2.,  who  had 
incurred  special  damage,  in  consequence  of  having  been 
arrested,  or  of  having  been  bound  to  pay  costs,  should 
not  have  brought  an  action  for  such  consequential  in- 
jury :  but  no  such  action  was  ever  heard  of;  and  with 
respect  to  costs  it  has  been  decided,  that  they  are  in  the 
nature  of  an  accessory,  and  that  when  the  right  to  the 
principal  is  barred,  the  right  to  the  accessory  is  barred 
also,  {a)  If  that  be  so,  there  does  not  seem  to  be  any 
distinction  in  principle  between  an  arrest  which  is  a  re- 
straint on  the  person,  and  the  payment  of  costs,  which 
is  a  restraint  on  the  purse.  I  think  that  this  declaration 
attempts  to  sever  that  which  is  not  severable  in  point 
of  law,  and  I  think,  therefore,  that  the  judgment  of  the 
Court  of  Common  Pleas  ought  to  be  affirmed. 

'  HoLROTD  J.  I  am  of  the  same  opinion.  Where  the 
right  to  the  principal  debt  is  barred  by  statute,  the 
right  to  damages,  which  are  accessory  to  and  conse- 
quential on  that  principal  debt,  is  also  barred.  The 
obligation  entered  into  by  the  defendant,  as  stated  in 
this  declaration,  was  to  provide  the  plaintiff  with 
money  to  pay  the  bill  when  it  became  due,  and  if  the 
defendant  had  not  become  bankrupt,  the  plaintiff  might 
have  brought  his  action  to  recover  this  money.  The 
defendant  having    become  bankrupt,   the   remedy  is 

(•)  See  PkUipt  ▼.  Broum,  6  T.  H.  282.  Scott  v.  Amh^fe,  2  M,  j-  S,  396. 
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1819.        changed   iiy   the   49  G.  3.  c.  121,  5.8,      That  statute 
„'""I  deprives  the  plaintiff' of  his  remedy  by  action,  and  au^ 

VakSandau  .  .  J      J  ' 

asainH  thorizes  Inni  to  prove  bis  demand  in  respect  of  anjr 
payment  made  on  account  of  the  debt  imdcF  the  com- 
mission, and  it  protects  the  defendant  from  all  dema^d^ 
at  the  suit  of  the  plaintiff  with  regard  to  his  debt* 
Now  I  am  of  opinion,  that  when  the  remedy  at  law  \» 
taken  away  for  the  non-paymont  of  the  money,  it'  is* 
also  taken  away  as  to  any  consequential  damage  arising 
from  such  non-payment.  I  therefore  think,  that  this 
action  is  not  maintainable,  and  that  the  judgment  should 
be  affirmed. 

• 

Best  J.  I  entirely  concur  in  the  opinion  delirered  by 
my  Lord  and  my  Brothers.  I  think  that  the  certificate 
operates  as  a  release  of  the  debt,  and  of  all  demands 
arising  out  of  that  debt,  and  it  would  be  absurd,  that 
when  the  debt  itself  is  released,  tlie  consequential  da- 
mage resulting  from  it  should  remain  a  charge  upon 
the  bankrupt;  if  we  were  sa  to  hold,  we  should  de- 
prive the  bankrupt  of  one  of  the  great  advantages  in- 
tended to  be  conferred  on  him  by  the  legislature. 
Where  money  is  to  be  repaid  at  a  specified  time, 
the  lender  of  the  money  may  frequently  be  damnified 
much  beyond  the  extent  of  the  principal  and  interest, 
and  the  borrower  may,  consequently,  be  liable  for 
'  special  damage.  Now  if  the  certificate  did  not  operate 
as  a  bar  against  such  a  demand,  there  would  have  been 
frequent  instances  of  actions  of  this  nature.  No  in- 
stance, however,  has  been  mentioned,  in  which  such  an 
action  has  been  brought,  and  that,  of  itself,  affords 
the  strongest  argument  against  the  present  claim. 
Upon  the  whole,  I  am  of  opinion,  that  this  action  is  not 

main- 
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maintainable,  and  that  the  judgment  of  the  Court  of        1819. 
Common  Pleas  should  be  affirmed.  — — 

Van  Sandau 

Judguicnt  atnnned.         ngaitut 

GOBKHK. 

■ 

Netheeton  against  Wahd.  (a)  ?S^  at,. 

n TRESPASS  for  taking  plaintiff's  goods :    pica,  not   A  tenement 
guilty.     At  the  trial  before  Graham  Baron,  at  the  king's  dock- 
Spring  assizes,  1818,  for  the  county  ofSurrn/y  a  verdict  JbeneiU  from 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  ^  p«Wjc^ 
Court  upon  the  foUowmir  case :  -occupied  by  mn 

'  "  officer  of  go- 

The  trespass  complained  of  was  the  taking  of  the  vcmment,  who 
goods  of  the  plaintiff  by  the  defendant,  as  a  distress  for  lubie  to  be  ' 
non-payment  of  a  rate  made  by  the  commissioners  of  " 
sewers,  for  the  limits  extending  from  East  Moulsey  in 
Siprey  to  Ravensbornc  in  Kent,  under  whose  authority 
the  defendant  acted.  The  plaintiff  was  assessed  in 
the  sum  of  3/.,  as  upon  a  rental  of  60/.,  in  respect  of  a 
messuage  or  tenement  in  his  Majesty's  dock-yard  in 
Dqft/crdj  in  the  county  of  Kcnt^  of  which  messuage  or 
tenement  the  plaintiff  then  was,  and  still  is  the  occupier, 
solely  by  virtue  of  the  office  of  clerk  of  the  survey  of 
the  said  dock-yard,  where  he  resided,  and  still  resides, 
with  his  family  and  servants,  not  paying  any  rent  for 
the  same ;  nor  can  he  occupy  it  longer  than  during 
the  time  of  his  holding  such  office,  from  which  he  may 
be  removed  at  his  Majesty's  pleasure,  at  any  time. 
The  whole  of  the  yard  is  within  the  district  of  Church 
Marsh  Sluice^  and  the  sluice  and  district  are  within  the 
jurisdiction  of  the  above  commissioners.  The  dock- 
yard is  principally  drained  by  sewers,  which  are  made 
and  maintained  at  the  expense  of  the  crown  ;  but  the 

(«)  This  cm&e  was  argued  at  Snjeants'  Inn* 
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181 9«        dock-yard  in  general,  as  well  as  the  house  of  the  plain- 
^  — """^        tiff,  derive  a  benefit  fipom  the  public  sewers,  which  are 

oj^otiMf  under  the  direction  and  management  of  the  commis- 
sioners. The  whole  of  the  dock<-yard,  and  the  messuage 
or  tenement  in  respect  of  which  the  rate  was  made,  as 
well  as  all  the  buildings  and  offices  in  such  dock-yard, 
are  the  prc^rty  of  his  Majesty.  No  rent,  profit,  or 
emolument,  or  advantage  whatsoever,  is  derived  to  his 
Miyes^  from  the  dock-yard,  or  any  of  the  buildings  or 
offices  therein,  other  than  the  use  which  is  made 
of  the  same  for  the  public  office.  The  plaintiff  was  a»* 
sessed  by  the  rate  in  question,  according  to  the  yearly 
iralue  of  the  messuage  or  toiement;  and  the  commift- 
sioners  are  authorised  by  certain  local  acts,  viz. 
ABCLS^  SOG.  S^  and  the  53  G.  S.,  to  make  a  goaeral 
and  equal  pound  rate^  upon  all  and  every  person  or 
peraoDS  who  did  cur  should  inhaUt  or  occupy  any 
houses  baikKnj^  tenement,  or  hoeditamcnt  whatsoever^ 
within  the  afiuresaid  district,  according  to  the  yeariy 
Talue  of  each  and  every  sncfa  houses  bmldin^  tene- 
menty  or  hereditamoit;  and  in  porsnance  of  such 
authority  they  made  the  rate  in  question,  if  the  plaintiff 
was  by  them  assessable^  in  reqpect  of  the  messuage  or 
tenement.  It  was  then  stated,  that  proper  steps  had 
been  taken,  on  the  part  of  the  commissioners,  to  au- 
thorise the  distress  on  the  defendant's  goods ;  andabo^ 
that  proper  steps  had  been  taken,  on  the  part  of  the 
plaintil^  in  order  to  the  brii^ii^  of  the  present 
IftheCoQit  shonU  be  of  opinion,  that  the  plaintiff 
not  liable  to  be  aasesscd  to  the  ral^  the  Terfict  waa  to 
Hand;  if  the  Court  shoold  be  ofa  contrary  opinion,  a 
ponsmt  was  to  be  entered. 
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Jervisj  for  the  plaintiff     This  property  is  not  rate*        1819. 

able  to  the  sewers,  bdng  in  the  possession  of  the       

crown,  producing  no  profit,  and  wholly  dedicated  to  afohmi 
public  purposes*  The  possessions  of  the  crown  are 
not  rateable  to  the  poor.  Lord  Amherst  v.  Lord 
Somen  (a\  EckersaU  v.  Briggs  (6),  Hclford  v.  Cope- 
Imd.  (r)  By  the  23  H.  8.  c.  5.,  the  sewer  rate  is 
imposed  on  the  landlord,  and  not  on  the  occupier.  It 
is  a  general  rule^  however,  that  the  king  is  not  to  be 
barred  of  a  right  or  privilc^  by  general  words  in  an  act 
of  parliament ;  he  must  be  expressly  named  for  that 
purpose,  {d)  The  9th  section  of  the  stat.  23  H.  8.  c.  5. 
enacts,  That  the  laws,  ordinances,  and  decrees  of  the 
commissioners,  shall  bind  the  lands  of  his  Majesty; 
but  the  Stat.  3  &  4  Eiw.  6.  r.  8.,  which  was  passed  in 
furtherance  of  the  objects  of  the  stat.  H.  8.,  restrains 
the  operation  of  that  clause  to  lands  of  his  Majesty  in 
possession  of  his  tenants,  and  thereby  yielding  a  profits 
it  provides,  that  all  money  thereafter  to  be  rated  and 
taxed,  by  virtue  of  the  commission  of  sewers  upon  the 
lands  of  His  Majesty,  shall  be  levied  by  distress ;  and 
that  all  biUs  of  acquittance,  signed  by  the  collectors,  shall 
be  a  sttflSdent  discharge  to  the  tenants,  farmers,  and 
occupiers  of  the  same  grounds  so  to  be  charged  for  the 
sum  wherewith  their  grounds  shall  be  charged,  as  also  a 
sufficient  warrant  to  the  king's  oiBcers  for  the  allowance 
to  such  tenants,  farmers,  or  occupiers,  for  the  same. 
The  remedy  by  distress  is  not  applicable  to  lands  in  the 
actual  possession  of  the  king;  and  this  clause  of  the 
statute^  which  is  explanatory  of  the  23  H*  8.  r.  5.,  evi- 
dently contemplates  such  lands  only  of  the  king  as  are 
in  the  possession  of  his  tenants  yielding  a  profit.     By 

(a)  2  T.  R.  S72,  (6)  4  T.  R.  6. 

(e)  3M9S.i;Pui,  IS9.  (J)  Flowd,  240. 
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1819.  the  49  G.S.  c.  183.,  which  is  a  local  act  applicable  to 
'         the  district  where  these  premises  are  situate^    the  com- 

min^  missionera  are  authorised  to  impose  an  equal  pound 
rate  upon  all  persons  who  inhabit  or  occupy  any  land, 
houses  &c  within  the  district ;  and  by  sect.  35.  the  rate 
may  be  imposed  either  upon  the  tenant  or  occupier,  or 
upon  the  landlord ;  and  by  sect  36.  the  rates  paid  by 
the  tenant  are  to  be  reimbursed  by  the  landlord,  by 
deduction  from  the  rent  or  otherwise.  This  act,  how- 
ever, cannot  apply  to  the  present  case^  inasmuch  as  the 
king  is  not  therein  expressly  named ;  and  there  being 
no  rent  payable,  the  tenant  could  not  deduct  the  rate^ 
nor  could  he  compel  the  crown  to  reimburse  it. 

Flatty  contra.  This  propeity  produces  a  profit  to 
the  crown,  and  is  therefore  rateable.  It  is  true  that 
the  occupier  does  not  pay  any  rent ;  but  he  gives  his 
services  in  lieu  of  rent,  and  the  privil^e  of  inhabiting 
this  house  goes  in  deduction  of  his  salary.  By  the 
Stat,  of  23  H.  8.  r.  5.  the  lands  of  the  king  are  expressly 
bound  by  the  ordinances  and  decrees  of  the  conomis- 
sioners.  The  stat.  of  the  3  &  4  ILdva.  6.  does  not 
restrain  the  operation  of  the  former  statute ;  it  provides 
only  for  particular  cases  of  lands  of  the  king  whose 
tenants  pay  rent,  leaving  all  other  cases  as  they  stood 
before;  and  if  the  amount  of  the  rate  exceeded  the 
rent,  the  lands  would  still  be  liable  to  be  rated,  and 
tHat  rale  might  be  levied  by  distress  on  the  tenant; 
he  cited  Whitley  v.  Fwu:setL  («) 

Abbott  C.  J.  I  am  of  opinion,  that  tlie  plaintiff,  as 
th^  occupier  of  the  messuage  in  question,  was  liable  to 
this  rate.     It  seems  to  me,   thnt  the  question  entirely 

(..)  .^vy<'^,  11'. 
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dcpeods  on  the  construction  of  the  two  statutes  wliich  1819. 
have  been  referred  to  in  argument,  viz.  that  of  the  — «— 
25  H.  8.9  as  connected  with  and  explained  by  the  omm 
S&4  JBAa.  ^     Now,   the  statute  of  if.  8.  wai  made  to  -  *** 

remedy  a  great  public  inconvenience,  and  to  introduce 
a  great  public  benefit.  It  enables  his  Majesty  to  iuoe 
a  commission  in  a  certain  form  therein  mentioned,  by 
whicbf  amoi^  other  powers  given  to  the  commissioner^ 
was  one  *'  to  enquire  where  defaults  or  annoyances 
he,  thrai^h  whose  default  the  hurts  and  damages 
have. happened,  and  who  bath  or  holdeth  any  lands 
or  tenements,  or  common  of  pasture,  or  profit  of 
fishings  or  bath  or  may  have  any  hurt,  loss,  or  disad- 
vantage^ by  any  manner  or  means,  in  the  said  places, 
as  well  near  to  the  said  dangers,  lets,  and  impedl- 
mentsy  as  inhabiting  or  dwelling  thereabouts,  by  the 
said  walls,  &c.  and  other  the  said  impediments  and 
annoyances,  and  all  those  persons,  and  every  of  them, 
to  tax,  discharge^  distrain,  and  punish,  as  well  within 
the  metes,  limits,  and  bounds  of  old  time  accustomed,  or 
elsewhere  within  the  realm  of  England,  after  the  quan- 
tity <^  their  lands,  tenements,  and  rents,  by  the  number 
of  acres  and  purchase^  after  the  rate  of  every  person's 
portion,  tenure,  or  profit.''  Now,  it  may  be  said, 
that  if  the  act  contained  nothing  more,  the  lands  of  his 
Majesty  iqppropriated  to  the  public  service  would  not 
be  liable  to  this  rate;  but  by  the  7th  section  it  is 
enacted,  ^*  That  the  commissioner^  shall  have  power 
and  authority  to  make  laws,  ordinances,  and  decrees ;" 
then  the  8tli  section  provides,  *^  That  if  any  persons 
assessed  to  any  lot  or  charge  for  any  lands,  &c.  do  not 
pay  the  said  lot  or  charge,  the  conunissioners  may 
decree  and  ordain  the  said  lands  or  tenements  to  any 
))ers(m  or  persons,  (or  any  term  or  terms  of  life  or  fee 

simple;" 
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]8I9«        simple;"  and  then  comes  the  9th  section,  by  which  it  is 

provided,  "That  the  same  laws,  ordinances,  and  decrees, 

ttgttinn  to  be  made  and  ordained  by  the  commissioners,  shall 
bind  as  well  the  lands,  tenements,  and  hereditaments 
of  the  king,  our  sovereign  lord,  as  all  other  persons  and 
their  heirs,  for  such  their  interest  as  they  shall  fortune 
to  have,  or  may  have,  in  any  lands,  tenements,  or  here^ 
ditaments,  or  other  casual  profit,  advantage,  or  commo- 
dity, whatsoever  they  be,  wherennto  the  said  laws, 
ordinances,  and  decrees  shall  anywise  extend."  There 
is,  therefore,  in  the  9th  section  an  express  enactment 
that  the  lands,  tenements,  and  hereditaments  of  the 
king  shall  be  subject  to  the  laws,  ordinances,  and 
decrees  to  be  made  and  ordained  by  these  commis- 
sioners. It  might,  however,  have  been  doubtful,  under 
this  clause,  whether  the  commissioners  could  dis- 
train on  the  lands  of  the  king  to  enforce  the  payment 
of  this  rate,  and  to  remove  any  doubt  en  this  sub- 
ject; and  in  furtherance  of  the  objects  of  the  statute 
of  jFf.  8.,  the  Stat.  3  &  4  Edw.  6.  was  made,  by  which  it 
was  enacted,  "  That  all  scots,  lots,  and  sums  of  money, 
hereafter  to  'be  rated  and  taxed  by  virtue  of  such 
commission  of  sewers,  upon  any  the  lands,  &c.  of  our 
sovereign  lord  the  king,  for  any  manner  or  thing  con- 
cerning the  articles  of  the  said  commission  of  sewers, 
shall  be  levied  by  distress."  Now,  that  undoubtedly  is 
a  general  legislative  direction,  that  a  distress  for  these 
rates  might  be  taken  upon  the  lands  of  the  king.  It  has 
been- argued,  however,  that  these  words  are  restrained 
by  those  which  follow ;  for  the  statute  goes  on  to  say, 
that  all  bills  of  acquittance  signed  by  the  collector  or 
receiver  shall  be  a  sufficient  discharge  to  the  tenants, 
fiiiiners,  and  occupiers  of  the  same  grounds  so  to  h% 
charged  for  the  said  sum  wherewith  their  grounds  shaH 

6  b« 
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be  so  charged,  as  also  a  sufficient  warrant  to  all  1819. 
leoetTers  and  other  officers  of  our  lord  the  king,  for  — — * 
the  allowance  to  such  tenant,  fanner,  or  occupier,  for  agauut 
the  same.  I  cannot  say,  according  to  any  reasonable 
coostroction  of  the  act  of  parliament,  that  this  second 
part  of  the  section  is  to  be  considered  as  restraining  the 
eBed  of  the  first,  so  as  to  confine  the  power  of  distress 
to  such  lands  only  as  were  in  the  possession  of  the 
king's  tenants:  it  seems  to  me,  that  it  is  wholly  unre* 
strained  by  the  second,  which  applies  only  to  a  pani- 
cnlar  dass  of  persons.  For  these  reasons,  it  seems  to 
me  that  the  plaintiff  was  liable  to  the  rate,  and  there- 
finre  that  the  judgment  of  nonsuit  must  stand. 

Batley  J.  I  think  it  quite  dear,  that  this  property 
is  within  the  words  and  spirit  of  the  act  of  parliament ; 
and  it  would  be  most  unjust  if  it  were  not  sa  A  great 
public  expense  is  incurred,  for  the  benefit  of  a  whole  dis- 
trict; and  amongst  the  property  in  that  district  which  is 
benefited  is  the  dock-yard.  In  addition  to  this,  the  per- 
sons there  residing  are  also  benefited.  Now  the  statute 
of  H»  8.  imposes  a  charge  upon  all  persons  who  may  be 
benefited  by  the  expense  which  is  so  incurred,  and  ex- 
pressly enacts,  that  the  king^s  property  shall  not  be  ex- 
empted, which  otherwise  it  would  have  been,  because  the 
crown  is  not  bound  by  an  act  of  parliament  imposing  a 
charge^  unless  expressly  named.  My  Lord  Chief  Justice 
has  commented  on  the  provisions  of  the  3  &  4  Edw.  6., 
and  I  entirdy  concur  in  the  explanation  which  he  has 
pven  of  that  statute.  It  has  been  argued,  that  the  pro- 
perty of  the  king  is  iiot  to  bcf  liable,  unless  it  be  in  the 
hands  of  a  tenmit  yielding  rent;  but  why  should  such  a 
distinction  be  made,  for  the  land  of  the  king  is  equally 
benefited  by  the  expense  incurred,  whether  it  be  in  tlie 

bauds 
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1819.  bands  of  a  tenant,  or  whether  it  is  applied  by  the  crown 
to  public  purposes  ?  If  it  is  applied  by  the  crown  to 
public  purposes,  then  it  is  for  their  benefit,  and  the 
public  ought  to  pay.  Why  should  the  occupiers  of 
land  within  the  particular  district  bear  the  whole  «k« 
pense^  the  benefit  of  which  is  divided  between  them  and 
the  rest  of  the  public  ?  It  is  beneficial  to  the  public  at 
h^6  that  this  land  should  be  occupied  as  it  is ;  and  it 
is  necessary  for  the  purpose  of  occupation,  that  sewers, 
drains,  &c«  should  be  made,  to  defray  the  expense  of 
which  these  rates  are  imposed.  As  the  whole  pubUc 
haW  a  benefit  from  this  occupation,  all  parts  of  the 
kingdom  ought  to  contribute.  If  this  exemption,  how- 
ler, was  to  be  allowed,  the  expense  will  be  defi*ayed, 
not  by  the  public  at  large^  but  by  the  occupiers  of  linds 
living  within  the  particular  district.  It  seems  to  me;, 
therefore,  that  it  would  be  an  injustice  to  the  inhabit^ 
antb  of  this  district  if  the  lands  of  the  crown  applied  to 
jpiiblic  purposes  were  exempt ;  and  I  therefore  think, 
that  to  whatever  purposes  such  lands  are  api^ed,  they 
are  equally  liable  to  this  expense,  and  therefore  that  the 
rate  should  be  levied. 

-  HoLROYD  J.  I  am  also  of  opinion,  that  th^  rate 
wbidi  has  been  made  i^  a  legal  and  valid  xale*  By  the 
statute  of  H.  8.  persons  who  hold  any  lands  or  pre^ 
mises,  are  bound  by  the  decrees  of  the  coitimissionefs 
of  sewers.  By  the  statute  49  G.  3.  c.  183.  s.  33.  the 
fate  is  directed  to  be  made  upon  every  person  who  may 
or  shall  occupy  or  inhabit  any  land,  house,  or  building. 
By  section  34.  the  occupier,  or  person  in  possession,  is 
liable  to  be  assessed  fbr  this  rate  i  and  by  section  36* 
tke  occupier  is  entitled  to  he  reimbursed  by  the  land- 
lord.     Now,  the  plaintiff  here  is  the  dccupi^of  a 
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housey  and,  as  such,  is  assessable  under  this  act  of  par*        1819. 
liament,   unless  he  be  exempted  by  reason  of  its  being       ^ 
land  of  the  king*      It  seems  to  me,  however,   to  be        agamsi 
dear,   that  by  the  9th  section  of  the  statute  H,  8.,  ex- 
plained as  it  is  by  the  3  &  4  Edw.  G.  r.  B.  5. 2.,  that  the 
huids  of  the  king  arc  expressly  made  liable  to  this 
assesisment;   and  I  am  therefore  of  opinion  that  this 
rate  should  be  levied. 

Best  J.  I  am  decidedly  of  opinion,  that  the  assess- 
ment, in  the  present  case,  was  legal.  .  The  provisions  of 
the  Stat*  H.  8.  are  founded  in  justice.  It  is  the  object 
of  tiiat  statute  to  tax  all  persons  equally,  and  distribute 
fiurly  the  public  burdens.  In  diis  case,  the  dock-yard 
is  drained  by  the  money  raised  in  the  particular  dis- 
trict; and  yet  it  is  contended,  that  the  property  em- 
braced within  the  ambit  of  the  dock-yard  ought  not  to 
bear  any  of  the  burdens  cast  upon  the  district  That, 
however,  would  be  most  unjust;  it  would  be  taking  a 
burden  from  the  public  and  casting  it  upon  particular 
individuals,  in  direct  opposition  to  every  principle  of 
fiiir  taauition.  It  has  been  found  hard  enough,  in  the 
case  of  poor-rates,  that  while  other  proprietors  of 
lands  are  obliged  to  maintain  the  poor,  the  lands 
in  the  immediate  occnpati<m  of  the  crown  contribute 
nothing  towards  it»  although  the  servants  of  the  king 
whp. inhabit  the  palaces  of  the  crown,  situate  on  the 
lands  oi  the  crown,  frequently  bring  burdens  on  the 
parish.  It  would  be  equally  hard,  in  this  case^  that  the 
property  which  derived  advantage  from  the  moneys 
raised  in  the  particular  district  should  not  contribute 
to  the  burden;  I  can  see  no  principle  of  justice  on 
whidi  it  should  be  so  exempted  from  its  fair  contribn* 
tion.      The  statvte  of  H.  8.,  however,  has  expressly 
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1819.        SDitcted,  that  the  lands  of  the  crown  shall  pay  this 
charge;   and  as  to  the  statute  of  JSAd.  6.,    I  think  the 
fair  construction  of  it  is  this :  That  if  the  crown  leases 
its  lands,  the  more  convenient  mode  of  raising  tliis  tax 
shall  be,  not  to  apply  in  the  first  instance  to  the  crown, 
but  to  chaif;e  the  tenant,   and  allow  the  tenant  to  de- 
duct it  from  the  rent ;  for  that  clause  would  not  at  all 
apply  to  the  case  in  which  the  crown  had,  for  the  public 
service,  granted  a  lease  at  a  nominal  or  pepper-corn 
rent.      In  that  case,  the  person  holding  lands  of  the 
crown,  without  payment  of  rent,  must  stand  in  the  situ- 
ation of  the  crown,  and  must  be  taxed  for  the  crown. 
It.  has  been  argued,  that  great  inconvenience  would 
follow  from  the  enforcing  of  tlie  payment  of  this  tax. 
I  do  not  think  that  the  remedy  by  distress  is  applicable 
to  the  case  of  the  crown,  or  that  the  stores  of  govern- 
ment are  liable  to  be  taken  by  that  means ;  but  although 
the  king  cannot  be  distrained  upon,  his  tenants  may, 
and  that  is  sufBcicmt  to  satisfy  the  statute  of  Edw.6. 
The  crown  is  not,  by  that  statute,  exempt  from  the 
payment  of  this  rate,  although  it  be  difficult  to  say  what 
remedy  the  commissioners  might  have,  in  such  a  case, 
against  the  king.     It  is,  however,  fitly  supposed,  from 
respect  to  the  king  and  his  justice,  that  there  would  be 
no  necessity  for  applying  for  any  such  remedy.     The 
moment  it  is  stated  that  the  king  ought  to  pay  a  sum  of 
money,  it  is  presumed  that  he  will  pay  it,  and  that  it  is 
not  necessary  to  enforce  that   payment  by  distress. 
Upon  the  whole,   I  am  of  opinion  that  the  plaintiff  is 
liable  to  this  tax,  although  paying  no  rent,  as  he  stands 
in  the  place  of  the  king,  and  ought  to  pay  the  rate ; 
and  therefore  I  am  of  opinion,  that  a  nonsuit  ought  to 

be  entered. 

Judgment  of  nonsuit. 
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TowNsoN  against  Tickell  and  Another*  (a)    Saturday, 

COVENANT  by  one  of  two  devisees,  of  the  re-  A  deriiM  in 
rersion  against  the  defendants,  as  lessees.     The  dMd,  without 
decUration  stated  that  one  Jacob  AUle^f  being  seised  in  coid,  cUadLdm 
fee  of  part,  and  possessed  for  long  terms  of  years  of  ^^^J^^^^ 
other  parts  of  the  premises,  by  indenture^  demised  the 
same  for  certain  terms  therein  mentioned,  to  the  de- 
fendants ;  that  Jl  Auleyt  by  his  will,  devised  the  re- 
version of  the  demised  piremises  unto  the  plaintiff  and 
one  John  Jjock^  and  that  he  appointed  his  daughter, 
Harriet  Anne  Bushy  his  executrix,   and  Joseph  Auley 
and  the  plaintiff  and  John  Lock  executors  of  his  will. 
It  then  stated  the  death  of  AsUey^  and  averred,  that 
John  hock  fiever  'would  or  did  assent  to  the  said  wittj 
nor  to  the  appointment  of  him  the  said   John  Lock 
therein  contained^  to  be  one  of  the  executors  thereof^  nor 
to  any  bequest  or  devise  therein  contained,  nor  in  any 
manner  prove  or  join  in  the  proof  of,  or  act  as  or  be- 
come an  executor,  or  take  upon  himself  the  execution 
thereof;  but  always  from  the  time  of  the  death  of  the 
said  JaaA  wholly  omitted  and  refused  so  to  do,  and  cm 
the  contrary  thereof,  afterwards,  to  wit,  on   the  18th 
day  of  May^  1818,  at,  &c.  by  his  certain  deed,  sealed 
with  his  seal,  duly  renounced  the  execution  thereof; 
and  afterwards,   on  the   19th  May^  in  the  year  last 
aforesaid,  by  his  certain  other  deed,  the  date  whereof  is 
the  same  day  and  year  last  aforesaid,  absolutely  dis- 
claimed and  renounced  all  and  singular  the  estate  and 
estates,  trusts,  powers,  and  authorities  by  the  said  will 

{a)  Thb  case  was  argued  at  SerjeantM*  Inn* 

devised. 
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I8i9.        devised,  limited,  created,  or  declared ;  and  the  said  Har^ 

7'iet  Anne,  Joseph,  aiid  the  plaintiff,  afterwards,  on  the 

against  2^th  of!  Jime,  ill  tlie  year  lost  aforesaid,  duly  pcovtd 
the  said  will,  and  took  upon  themselves  the  burthen  of 
the  execution  thereof;  and  the  plaintiif,  afterwards^ 
oathe  day  and  year  last  aforesaid,  assented  to  the  said 
devise  and  be(|uest  of  the  said  residue  of  the  said  re- 
version to  him  the  saiil  plaintiif  in  the  said  will  con- 
tained, whereupon  lie  became  and  was  continually  from 
thence&rtli,  until  and  at  the  several  times  thereinafter 
mentioned,  remained  and  continued  seised  and  pos- 
sessed of  the  reversion  of  and  in  the  said  residue  of  the 
said  demised  premises;  that  is  to  say,  seised  of  such 
reversion  oi  and  in  divers  parts  of  such  residue  in  his 
demesne,  as  of  fee,  and  possessed,  of  such  reversion,  of 
and  in  the  other  parts  of  such  residue,  for  the  residue  of 
divers  of  the  said  long  terms  of  years,  then  and  still 
to.  come  and  unexpired.  The  declaration  contained 
breaches  of  covenant,  &c.  General  demurrer  and 
joinder.     The  case  was  argued  by 

• 
Manning,  in  support  of  the  demurrer.  The  legal 
estate  in  these  premises  was,  by  virtue  of  this  devise, 
in  Tawnson  and  Lock  jointly.  Generally  speaking,  an 
estate  of  freehold  cannot  pass  unless  the .  change  of 
possession  be  noted  by  livery  of  seisin,  or  matter  of 
record ; .  at  common  law  there  was  no  exception  to  this 
rule :  by  custom,  indeed,  or  by  virtue  of  the  statute  of 
WiUi  (SSS  H.  S.  c.\.)  an  estate  may  pass  by  devise, 
without  livery  of  seisin.  In  that  case  the  estate  passes 
immediately  on  the  death  of  the  testator,  tQ  the  devisee. 
In  Co.  Litt.  HI.  a.,  it  is  said,  '*  that  in  the  case  of  a 
devise  by  will  of  lands,  whereof  the  devisor  is  seised  in 
fee,  the  freehold  or  interest  in  law  is  in  the  devisee 

before 


(a)  S  C».  26.  (a)  Cro.  Elk.  MX 

Vol.  III.  D  in 
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before  he  doth  enter;"  and  if  the  freehold  be  In  tlie  1819. 
denaee,  it  cannot  be  divested  except  by  matter  of  re-  """""* 
cord.  And  in  Sheppard^s  Touchstone^  285.,  it  is  laid  agama 
ilowBy  with  respect  to  feoffments,  gifts,  grants,  and 
leases^  that  they  may  be  avoided  by  the  disagreement  of 
the  ptrty  to  whom  they  are  made;  and  if  it  be  a  lease  ' 
finr  years  diat  is  made,  he  may  waive  and  avoid  that  by 
word  of  month,  in  the  country,  as  well  as  a  gift  of 
goods^  or  an  obligation  delivered  to  his  use ;  but  if  it 
be  an  estate  of  freehold,  that  is  made  by  feoffment,  it 
seems  he  cannot  waive  and  avoid  that  but  in  a  court 
of  record*  Brolk  Abr.  tit.  Joiwhtenants^  Plac.  S*7^  an4 
BUler  and  Baier^s  case  (a),  are  authorities  to  the 
same  effect.  It  may,  therefore^  be  laid  down  as  a  ge- 
neral popodtion,  that  whdre  a'fee  is  devised  to  one^ 
the  estate  remains  in  the  devisee  till  he  has  disclaimed 
in  a  court  of  record*  Where  the  estate  is  devised  to  ' 
two^  and  one  enters,  the  estate  remains  in  both  till  one 
disrlaims  m  a  court  of  record.  The  decision  relied  on 
in  support  of  a  ccmtrary  practice  are  all  resoIviUe  into 
cases  fidling  within  81  H.  8.  e.  4.,  or  cases  in  which  the 
fredoM  was  not  in  question.  Jn  the  first  class,  the 
principal  cas^  upon  the  authority  of  which  this  modem 
innovation  has  been  introduced,  is  that  of  BonifmU  v. 
Stir  Rkkard  Greef^ld.  {b)  There^  a.  sale  by  three  out 
of  ibor  executors,  who  were  also  devisees  for  sale,  was 
adjudged  to  be  good,  **  either  by  the  common  law,  or 
by  the  statute  of  21  H.  8. :  for  when  hedeviseth  the 
Ind  to  four  to  sell,  &c.,  and  afterwards  makes  them 
his  executors,  this  doth  tantamount,  as  if  at  the  first  he 
had  devised  that  such  his  executors  should  sell ;  and 


1 
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1819.  hi  such  a  case,  at  the  coiniiion  Iaw«  the  sale  by  three^ 
die  Jburth  refusing,  was  good ;  Jor  they  three  may  per- 

agmiMt  form  the  'will  without  the  fourth  ;  but  the  statute  maketh 
it  clear/'  What,  therefore,  is  hero  said  with  regard  to 
the  common  law,  applies  only  to- executors  being  also 
devisees;  and  this  case,  thus  explained,  agrees  with 
Co.  Litt.  113.  a.  Hawkins  y.  Kemp  {a)  and  Denn 
V.  Judge  (6),  are  authorities  which  merely  recognize 
the  case  of  Bonifaut  v.  Greefifield.  At  the  head  of 
the  second  class  of  cases  stands  Sir  W.  Smith  y. 
Wheeler  {c)j  and  great  stress  is  laid  on  the  judgment 
of  Lord  Hale  there.  But  all  that  is  said  with  reference 
to  the  point,  is  this,  ^*  Crooke  is  a  good  lessor ;  for  the 
other  trustee's  disagreement  makes  the  estate  wholly 
his."  In  the  first  place,  it  may  be  observed,  that  Lord 
Hale  does  not  state  in  what  manner  the  disagreement 
was  to  be  evidenced.  But  what  is  more  important,  is, 
that  there  the  estate  to  which  the  other  trustee  disagreed 
was  merely  a  term  fi>r  eighty  years.  Doe  v.  Peach  {d)y  is 
an  authority  to  shew,  that  the  Court  is  not  precluded 
from  recurring  to  legal  principle  by  any  practice  which 
may  have  crept  in  amongst  conveyancers.  [^Abbott  C,  J. 
Must  the  disclaimer,  in  a  court  of  record,  be  upon 
action  brought?]  It  is  not  clear  in  what  form  the 
disclaimer  was  entered,  bat  as  there  are  ancient  en- 
tries of  claim  under  fines,  there  seems  no  objection  to 
an  entry  of  a  disclaimer  in  like  manner;  but  sup- 
posing that  there  could  be  .no  disclaimer,  except  after 
action  brought,  that  state  of  things  could  impose  no 
hardship  on  the  devisee  or  grantee,  as  it  is  impossi- 
ble to  suppose  a  case  in  which  he  would  sustain  any 

{k)  5  Eatt,  410.  (b;   1 1  East.  288. 

(e)  I  Fentru,  199.  {H)  ^M.^SSIS. 

legal 
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legal  injury  in  consequence  of  a  damnosa  haereditat  1819. 

having  been  forced  upon  him,  without  his  having  the  """"" 

opportunity  of  questioning  his  liability  to  such  damni-  jvomjr 
fication  in  a  court  of  record. 

Bitt^  contra.  The  whole  legal  estate  had  vested 
in  the  plaintiff,  in  consequence  of  one  of  the  devisees 
having  disclaimed,  by  deed,  for  admitting  that  the 
estate  passed  by  the  devise  to  botli,  one  has  released 
his  interest  In  Sheppard^s  TaucJistone^  318.,  it  is  laid 
ddwn,  that  a  release  may  be  by  the  words  <^  dedi  con- 
cessi  renunqiavi,''  and  ft  appeailt  upon  this  record,  that 
one  of  the  devisees  has  released  his  interest  by  the 
term  last  m^itioned,  and  then  the  whole  legal  interest 
vested  in  the  plaintiff;  but,  secondly.  Lock  never  had 
any  \effl  estate  in  these  premises,  because  no  estate 
could  pass  to  him,  until  he  assented  to  the.  devise. 
Upon  that  point,  TJiomson  v.  Leach  (a)  is  a  decisive 
authority.  The  question  there  was,  whether  an  estate 
passed  to  a  surrenderee  before  he  accepted  the  sur- 
render. Three  of  the  judges  were  of  opinion  that  it 
did  not  pass  until  such  acceptance.  VerUris  J.  was  of 
c^inion,  that  it  vested  in  the  surrenderee  immediately. 
The  ground  of  his  judgment  was,  that  the  assent  o 
the  party  who  takes  is  to  be  impUed  in  all  convey- 
ances, because  there  is  a  strong  intendment  of  law, 
that  it  is  for  a  person's  benefit  to  take,  and  no  man 
can  be  supposed  to  be  unwilling  to  do  that  which  is 
for  his  own  advantage.  That  learned  judge  clearly 
thought  that  no  estate  could  pass  to  a  party  without 
bis  assent   express  or  implied,  and  in  page  206.  be 

(a)  2  Ventritf  198. 

D  2  says, 
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1819.        ^7^  ^hat  a  man  cannot  have  an  estate  put  into  him  in 

r— —        spite  of  his  teeth  ;  that  case,  therefore,  is  an  authority 

p^^^       to  shew  that  an  estate  cannot  ^s  to  a  surrenderee 

TiCKXLL.       without  his  assent,  and  the  principle  is  applicable  to  all 

other  conveyances  as  well  as  to  a  devise.   Now  it  appears 

liptm  this  record,  that  one  of  the  devisees  never  did 

assent  to  the  bequest,  and  it  follows,  of  course,  that  the 

legal  interest  neter  vested  in  him,  but  that  it  vested 

entirely  in  the  plaintiff. 

Abbott  C.  J^   The  law  certainlyls  not  so  absurd  as 
to  ferce  a  man  to  take  an  estate  against  his  will. 
^  Prima  &cie,  every  estate^  Ivhether  givoi  by  will  or 

otherwise,  is  supposed  to  be  beneficial  to  the  party 
lo  whom  it  is  so  given.  Of  that,  however,  he  is  the  best 
Judge,  and  if  it  turn  out  that  the  party  to  whom  the 
gift  is  made  does  not  consider  it  beneficial,  the  law  will 
certainly,  by  some  mode  or  other,  ^ow  him  to  re- 
nounce or  refiise  the  gift.  The  question  here  is,  in 
what  mode  that  refusal  is  to  be  made.  In  this  case  the 
renimciation  has  been  by  deed  under  the  hand  and 
seal  of  the  party.  It  has  been  argued,  however,  that 
notMiig  short  of  renunciation  or  disclaimer  in  a  court 
of  record  will  avoid  the  devise;  and  if  there  had  been 
any  distinct  authority  to  that  effect,  we  should  have 
been  bound  to  give  due  weight  to  such  authority. 
It  does  not  seem  to  me,  however,  that  the  cases  have 
gond  the  length  of  deciding^  that  the  renunciation  must 
lake  place  in  a  court  of  record.  The  learned  counsel 
has  tkot  been  able  to  suggest  any  mode  by  which  the 
devisee  could  have  disclaimed  in  a  court  of  record,  and 
certainly  it  could  not  be  done,  unless  some  other  per- 
son had  thought  fit  to  cite  hifn,  there  to  receive  his 

dis- 
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diflclaimer :  and  if  the  estate  were  damnosa  hereditas,         }919» 

that  would  not  be  likely  to  happen.    It  mighty  th^^re- 

fore,  in  some  instances,  be  a  matter  of  difficulty  to  agauui 
xpf^e  a  4i!Bclaimer  in  a  cour^  of  record.  The  case  of 
Tkomfo^  y.  Leach  .seems  ^  xi^^e  .^  be  a  ?^rong  a.uth(urj^ 
tQ.slieWf  Aftt  t^  is  not  ncjcewary.  Th?:ee  of  the  fudgfu 
tkere  held,  ihft  w  ^tfite  dijd  not  p^  by  suuT^nd^r  tP 
.the  swr^ndg^  t^lj  hf  eyprmly  acc^ted  it.  lUfr. 
Justice  Vepim  di£^e^  .i^d  jb^d  that  it  pa^se^  jfnm&- 
dii^ely,  liftUe  t?  be  ^flvested  by  jdie  dissent  of  %  fw- 
roideree.  jX^  judg^irat  is,  howerer,  V^hol^  ^^unded 
on  this,  that  a  party  to  whom  an  estate  is  given,  must 
be  tafcen  to  gj^v^  an  ^\f^kA  fV^jPP^  ^o  that  y^I?^  js  for 
ihis  b^efi^  (till  t^e  oqntrary  appears.  That  Iwp^ 
judge  q(prefl«4y  9t^t^  that  ji  man  Y  qi^nq^  j^ve  fip 
e^t^  put  ipto  hun  jp  i^it^  of  hi^  teel^."  }  cma^v  )fi 
fbal  figmpih  and  l^nk  that  t^e  rgnun^qLitio^  here 
Jt^vjipg  hi^f^  by  €^e4  wder  the  Jl^md  ftnd  jseal  of  the 
fTj  ^iffiist  ^haye  ,the  effect  of  leaking  .the  devise  wJHi 
to  hi^  fifx]^  j&nd  yqid,  fmd,  cppseg\iei^tly,  t^ 

)^i^  ^  Iji^  W^y^'V^^  ^^9F  iff^^^^  ?  devise  of 
an  ^i^stfite  clotj^c^  .f  it^  i^f**  t^i)^  as  in  si^ch  a  ca^  a 
,V^W^?f'  b?  %<^  to  l^  a  tou^  k  ivould  be  ab- 
9u^.thi^t  |^e^e9t^,fi|iquld  be  m  Urn  imd  remain  injt^Bi, 
qp^^lfepan-pinevfiil  np9a.sqme  pmmto  instijtute|;ertaui 
l^^al  jyfp<^^(^di^  todisdaimin  acojort 

ofjusti9e?  Xhis^;p9dj;€^.Qfthe^iingisq^iitethe^ 
way ;  the  law  indeed  presumes,  that  the  estate  devised 
will  be  beneficial  to  the  devisee^  and  that  he  will  accept  of 
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1819.  it)  until  there  is  proof  to  the  contrary.  Here  is  a  renun- 
ciation  by  a  most  solemn  act,  viz.  by  deed ;  and  by  that 

JLOWMVOli 

agahui  he  has  said,  that  he  did  not  choose  to  accept  that  which 
is  devised  to  him.  It  seems  to  me,  that  the  effect  of 
that  is,  that  the  estate  never  was  in  him  at  all.  For 
I  consider  the  device  to  be  nothing  more  than  an  offer 
which  the  devisee  may  accept  or  refuse,  and  if  he  re- 
fuses, he  is  in  the  same  situation  as  if  the  offer  nev^ 
had  been  made;  and  that  being  so,  I  am  of  opinion, 
that  the  disclaimer,  in  this  case,  was  sufficient,  and  that 
diere  ought  to  be  judgment  for  the  plaintiff. 

HoLROYD  J.  I  think  that  an  estate  cannot  be  forced 
on  a  man.  A  devise,  however,  being  prima  facie  for 
the  devisee's  benefit,  he  is  supposed  to  assent  to  it,  until 
he  does  some  act  to  shew  his  dissent.  The  law  pre- 
sumes that  he  will  assent  until  the  contrary  be 
proved ;  when  the  contrary,  however,  is  proved,  it  shews 
that  he  never  did  assent  to  the  devise,  and,  conse- 
quently, that  the  estate  never  was  in  him.  I' cannot 
think  that  it  is  necessary  for  a  party  to  go  through  the 
form  of  disclaiming  in  a  court  of  record,  nor  that  he 
should  be  at  the  trouble  or  expense  of  executing  a 
deed  to  shew,  that  he  did  not  assent  to  the  devise. 
Unless  some  strong  authority  were  shewn  to  that  effect, 
I  cannot  think  that  the  law  reqirires  either  of  these 
fbrms.  I  am  confirmed  in  that  opinion  by  the  case  of 
'  Banifctut  v.  Greenfield,  (a)  There  the  devise  was  to 
Ibur  executors :  one  of  the  executors  refused  to  take 
6ut  administration  of  the  will,  and  it  was  objected, 
t|iat  the  sale  was  not  good ;  to  which  it  was  answered^ 

(a)  1  Leon.  6a     Cro.  JEHu  80. 
r**  that 
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that  as  it  was  devised  unto  him  for  the  intent  to  sell,         181^. 
if  he  refused  to  sell  he  refused  lo  take  the  estate,  and*      _ 
so  that  it  was  unnecessary  that  he  should  join  in  the         agabui 
sale ;  the  Gnnrt,  however,  held  the  sale  good,  although 
the  devisee  had  not  renounced  the  estate  either  by 
matter  of  record  or  by  deed.     It  seems  to  me,  there- 
fore, both  upon  the  reason  of  the  thing  and  the  autho- 
rity of  this  case^  that  the  disclaimer  need  not  be  either 
by  matter  of  record  or  by  deed*.  In  this  case,  however, 
the  party  has  disclaimed  by  deed,  which,  in  my  opinion, 
is  sufficient.      The   whole  legal   estate,   therefore,  is 
vested  in. the  plaintiff;  and,  consequently,  he  is  en^ 
titled  to  the  judgment  of  the  Court. 

Best  J.  I  am  entirely  of  the  same  opinion.  Al- 
though an  estate  is  generally  beneficial  to  the  devisee, 
yet  estates  are  often  devised  to  persons  as  trustees  for 
others.  Now,  if  the  only  mode  by  which  such  trusts 
could  have  been  renounced,  was  by  disclaimer  in  a 
court  of  record,  innumerable  instances  must  have  oc- 
^  ourred :  none^  however,  have  been  cited ;  and  that 
afibrds  the  strongest  argument  against  the  necessity  of 
having  recourse  to  such  a  mode  of  proceeding.  It 
seems  to  be  contrary  to  common  sense  to  say,  that  an 
estate  should  vest  in  a  man  not  assenting  to  it :  there 
must  be  the  assent  of  the  party,  before  any  interest  in 
the  property  can  pass  to  him.  It  is  stated  in  th« 
declaration,  that  this  party  has,  by  his  solemn  deedy  ^ 

expressed  his  dissent,  and  renounced  the  estate  devised, 
by  the  wilL    It  appears  to  me,  therefore,  that  no  inter- 
est ever  vested  in  him ;  and,  therefore,  there  is  nothing 
more  to  be  done  for  the  purpose  of  giving  the  sole  pro* 
perty  to  the  plamtiffi 

D  4  .    Mannm^ 
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Maiming  then  urged,  that  the  plaintiff  had  not  con* 
^  veyed  to  himself  a  good  title  to  the  lands,  in  which  the 
testator  had  only  a  leasehold  interest.  The  plaintiff  now 
claims  as  personal  r^resentative  of  the  testator ;  and 
the  declaration  states,  that  he^  being  one  of  several 
executors,  assented  to  the  bequest  to  himselE  In 
Cam.  Dig.  tiL  Administration^  C8^  it  is  said,  <^  If  the 
devise  be  to  one  executor  he  may  take^  by  his  own 
assent,  without  the  other."  For  which,  the  reference  is 
to  1220^618.  7.47.;  but  BoUe  himself  r^rs  to 
^IH.4.84.  {Braoingr^scase^  T.llH.^.  fo.  88,  84. 
pL  31.)  in  which  the  only  point  decided  was,  that  a 
l^atee,  who  is  named  one  of  the  executors,  by  taking 
the  property  bequeathed  to  him  is  estopped  from  saying 
that  he  never  administered.  He  also  referred  to 
r.5JE2:7.  fa5.  pl.5. 

Per  Curiam.  One  co-executor  may  release  a  debt, 
and  do  other  acts,  without  his  companion,  and  he  may 
therefore  ai^nt  to  a  bequest  to  himself. 

Judgment  for  p^intiff. 


NfW9mber6th. 


The  Apothecaries'  Cofnpany  against 

WARBURTON.(a) 


T)EBT  for  penalties,   under  55  G.  5.  cl94.  5.20. 
The  declaration  stated,  that  defendant,  not  then 


Where  a  de- 
fendant was 
sued  for  a  pen- 
alty under  ,  t  i  ^ 

55  G.  J.  c,  194.  being  a  person  who,  on  the  l^t  August^  181$,  or  at  any 

S.90,,  and  con- 
tended that  he  was  vitbio  the  ezeepCwn*  J|t  lia^iiag,  pnor  to2f  1^1^ 

«s  an  apothecanr  t  Hdd,  that  it  was  proper,  in  summing  up  to  the  jury,  for  the  Judse  to  refer 
to  the  5th  section  ofihe  set,  m  deaoibing  tihe  duty  of  an  a^pochecary  to  b»to  maJce  «p  Ihe 
prescriptions  of  physicians ;  and  it  appearing  that  the  defendant  neYer  had^  or  could  have 
done  so,  prior  to  AugMd  1. 1615t  Chat  s«ch  total  ineapaei^  was  oogent  endence  4o  be  left 
to  the  jury,  and  that  they  did  right  to  find  that  he  liad  never  practised  m  an  apothecary, 
although,  in  fact,  he  had  on  many  occasions  adminhtered  medlcfaies  to  various  patients 
prior  to  diat  period* 

(<i)  Thf^  case  was  argued  at  Serjeants*  Imi. 

time 
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tiflne  theretofore}  was  actually  practUing  as  an  apothe- 
cary,  djd»  oi^  &&,  act  and  practise  as  an  apothecary 
in  JSngJoM^  to  wit,  aty  &c,  by  then  and  therei 
as  such  apothecary,  atti»iding  and  advising,  and  fur- 
nishing and  supplying  siedicines  to  oq^  Owen  Betyonj 
without  having  obtained  such  certificate  as  by  .the  said 
act  is  directed,  whereby,  &c  The  cause  was  tried  at 
the  last  Stafford  Spring  assizes,  before  Ganrrom  B., 
wbonit  was  admitted  that  the  defendant  had  so  acted, 
with  reqiect  to  Bem/aut  as  to  subject  himself  to  the 
penalty  of  20L  ingposod  by  the  act  But  it  was  con- 
tended, that  be'Came  within  the  dOth  sadjont  as  having 
actually  practised  as  an  apothecary  before  1st  Au- 
ffufy  18LS.  The  evit^jonee  on  ibis  sul^t  was,  that 
long  previous  to  that  period  the  defendant  had  attended 
many.pcKBOBs  (several  of  whom  were  called]^  in  differ- 
ent fx>mplaints,  and  had  administened  medicines  to 
Ihem.;  but  it  appeared  that  he  was  unaUe^  previously 
to  the  1st  Jbfgmif  I6IB9,  to  make  up  a  physician's  pre- 
flcxiplbn,  the  evidence  .being»  thai  in  1817  having  then 
iiepeived  some  instructions  in  Latio,  he  was  just  able 
to  dp  sa>  Thene  -was  also  oontradictory  evidence,  ms  to 
the  dflfendap^'^  having  praclised  independently  of  Jus 
&ther,  previously  to  August  Ist,  1815.  The  defendant's 
fiither,  by  whom,  as  it  was  said,  he  had  been  educated, 
beiqg  called  as  a  witness  displagred  extreme  igno- 
xanoc^  being  wholly  nnsible  even  to  spell  English  words, 
or  to  read  ja  physician's  ^prescsiption.  He  Jbad  practised 
principaUy  as  ii  fiutier.;  hut  bad  alao  attended  human 
pMient^  and  jatated  in  OBOss-exaininatTon,  tt^thems 
ignorant  of  the  rdative  proportions  of  weights  or 
mfUHWHi  liawng  been  in  the  habit  of  ascertaining 
^wntities  ^  by  hand."  The  learned  Judge,  after  o\h 
ecjirvJDg  <m  the  contradictory  evidence^  referred  thc^ 

jury 
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jury  to  the  5th  section  of  the  act,  in  which  it  was  stated 
to  be  the  duty  of  an  apothecary  to  prepare  such  medi- 
cines as  may  be  directed  for  the  sick  by  a  physician  law- 
fiiUy  licensed ;  and  told  them,  that  as  it  appeared  that 
up  to  the  1st  August,  1815,  the  defendant  never  had  or 
could  have  so  done,  they  ought  to  take  that  clause  of 
the  act  into  their  consideration,  in  determining  whether 
he  was  within  the  exception  in  the  20th  section,  which 
required  that  he  should  be  actually  and  bona  fide  prac- 
tising as  an  apothecary  previous  to  that  period.  The 
jury  found  a  verdict  for  the  'plainti£&.  Puller^  in  last 
Easter  term,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
grbund  that  the  learned  Judge  had  misdirected  the 
jury,  in  referring  them  to  the  5th  section  of  the  55  G.  5* 
C.194. 

Campbell  and  Gow  shewed  cause.  They  contended, 
that  the  question  was  properly  left  to  the  jtiry*  In  or- 
der to « practise  as  an  apothecary,  a  party  must  be 
capable  of  executing  the  whole  of  an  apothecary's  duty, 
although  perhaps  not  with  exactness  and  skill;  but 
here  there  is  a  total  incapacity,  as  to  one  part  o[  his 
duty,  which  is  considered  by  the  legislature  as  the  most 
important.  There  is,  therefore,  no  ground  for  disturlK 
ing  this  verdict 


Jervis,  Puller,  and  Twiss,  contra.  The  learned 
Judge  misdirected  the  jury,  in  referring  them  to  the 
5th  section  of  the  act;  for  the  exception  has. no  refer- 
ence to  the  quantum  of  knowledge  possessed  «by  a 
ddendant,  but  only  to  the  fact  of  his  having  practised ; 
and  if  the  direction  was  correct,  it  would  follow,  that 
every  person  who  did  not  possess  complete  skill  as  an 
apothecary  would  be  subject  to  the  penalty.     The 

legislature 
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l^Iature  itself,  in  the  7th  section,  recognises  that 
there  were  ignorant  persons  then  in  practice ;  but  think- 
ing, no  doubt,  that  that  was  an  evil  which  time  would 
cure,  they  did  not  take  away  their  existing  rights, 
but  cmly  provided,  that  in  future  no  such  persons 
should  be  permitted  to  practise.  The  only  ques- 
tion, therefore^  which  ought  to  have  been  left  to  the 
jury  was,  whether  in  fact  this  defendant  had  adminis- 
tered medicine  as  an  apothecary  previously  to  Ju' 
gust  i  St,  1815,  and  no  reference  should  hare  been  made 
to  the  5th  section.  Besides,  the  apothecarjr  there  men- 
tioned is  one  who  has  obtained  his  certificate;  that 
section,  therefore,  was  wholly  inapplicable.  They  also 
referred  to  W(^an  v.  SomerviUe.  {a) 


1619. 


ArcrnRCAfttn' 

Coonpuiy 

aguAnH 

Waaiohkw. 


Abbott  C.  J.  I  am  of  opinion,  that  in  this  case  the 
direction  of  the  learned  Judge  was  correct,  and  that  the 
conclusion  to  which  the  jury  have  come  was  also  correct. 
The  point  to  be  decided  was,  whether,  previously  to  the 
\fXAugusty  1815,  the  defendant  had  actually  practised 
as  an  apothecary.  Now,  to  decide  that  question,  we 
must  previously  determine  what  is  the  meaning  of  the 
words,  *^  practise  as  an  apothecary."  In  order  to 
ascertain  that,  it  was  perfectly  natural  and  proper  to 
look  into  other  parts  of  the  act  itself,  in  order  to  ascer- 
tain the  sense  in  which  the  l^slature  had  used  those 
words.  Now,  that  is  what  was  done  by  the  learned 
Judge  upon  the  present  occasion ;  for  he  called  the 
attention  of  the  jury  to  the  5th  section,  where  it  is  ma- 
nifest that  the  legislature  have  considered  it  as  a  part, 
and  a  most  important  part,  of  the  duty  of  an[apothecary, 

« 

(a)  7  2Vnml.  401.     1  Mfortf  102. 
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1819.        U>  makie  up  tl^e  prescriptions  of  physicians.      That 

bemr-^  can  it  be  ^aid  that  this  djefendant  practised  as 

ComcMuiy      an  apothecp7  on  or  beiCbre  August  1st,  1815,  when  he 

WiMw*^*  n^^  ^4  i^r  prpfef^ed  to  do^  nor,  as  it  appears,  could 
have  doijije  this  important  paif  of  hip  duty,  previously  to 
that  period.  I  think,  therefore^  th^  the  jury  fisdrmed 
a  light  conckision  fropa  the  evidence.  It  does  not 
appear^  that  in  this  cf^  the  J.u(j}ge  Ifsft  any  question 
jto  the  jury,  as  to  t^  degree . of  ^ill  which  the  defend- 
ant possessed;  )?j^t  be  jle^  it  to  ^(^ifi  to  determine^ 
>vheth^r  lus  jgnorancei  wj^uch  .was  prpvied,  was  not 
cc^pt  ,ei^i4^ce,  bapx  w]j^  jthey  o^ght  to  conclude 
^tbat  he  had  never  m:t;uf^ly  and  \j^f^k  fide  pracUs^  lu 
\  an  apothecary  at  aU.      Now,   as  it  i^ppefu;ed  ,that  l|e 

could  not  have  read  the  language  in  which  prescriptions 
are  usually  written,  and  even  if  the  pre^rip^ion  had 
be^  in  English^  that  he  was  ifiQt  c^uaint^  i^i^  the 
characters  used  to  denote  the  different  virejghts,  z^.,  J[ 
thin|:  that  this  was  cogent  evidence  fqr  (their  .consider- 
ation^  and  that  the  diirecljpn  of  the  learned  Judge  j^as 
^ht. 

BfYLEY  J.  The  obgect  of  the  legi^tur^  in  this  act 
of  parliament^  was  to  pri^cpt  persqps  from  cpuHm^nci^g 
the  business  of  an  apoLhficary,  without. having  .obtaijq^ 
a  c^rt;ificate  from  the  court  of  exaipiners  of  the  Ap^the- 
.  caries'  Comply ;  ,but  they  did  not  mean  to  interfere 
with  those  persons  who  had  beep^  .prior  to  the  hit.of 
August,  1815,  iathe  habit  of  practising  as  apothecaries 
whatever  might  be  the  degree  of  skill  .which  those  per- 
sons possessed.  Tlie  mere  acty  however,  of  adminis- 
tering medicines  will  not  be  enough  of  itself  to  justify 
the  conclusion,  that  a  person  so  acting  practises  as  mi 

4f  apothe* 
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qxiChecary.  In  6rder  to  ascertain  what  these  wonls 
mesLBf  we  x:annot  do  better  than  look  at  the  different 
chmses  of  the  act;  and  I  think,  therefore^  that  the 
learned  Judge  was  qtiite  right  in  drawing  the  attention 
of  die  jury  to  the  5th  section.  It  certainly  was  not  a 
qnettion  for  the  jury  to  determine^  whether  the  defend- 
ant possessed  competent  skill ;  for  the  only  question  was, 
whether  he  had  practised  as  an  apothecary*  Now,  it 
appears  that  die  defendant  had  followed  his  father's 
steps^  and  his  father  had  been  principally  a  farrier.  It 
18  true^  that  he  also  administered  medicine  to  the 
human  species ;  but  the  mere  occasional  administering 
cf  such  medidnes,  where  it  is  not  the  principal  and 
main  business,  wiU  not  be  enough.  Now,  in  the  5th 
section,  the  legislature  have  described  part  of  the  duty 
of  an  apothecary,  and  the  defendant  has  not  proved,  as 
he  eauly  might  havje  done  if  the  fact  had  been  so,  that 
he  ever  did  or  could  perform  that  part  of  his  duty : 
indeed,  the  contrary  is  proved.  Now,  the  fact  of  his 
utter  incapacity  to  do  this,  afforded  strong  evidence  to 
shew  diat  the  defendant  never  did,  prior  to  the  Ist  Au- 
gust, 1815,  actually  and  bona  fide  pracdse  as  an 
apothecary.  I  can  see^  therefore,  no  objecdon  either 
to  the  direction  of  the  learned  Judge,  or  to  the  verdict 
of  the  jury. 


^5 


1819. 

AponcioAWift' 
Compmy 

WAWMJEtOK. 


HOLBOTP  J.  In  this  case  it  was  admitted  as  a  fact 
at  the  trial,  that  the  defendant  had  practised  so  as  to 
be  liaUe  to  the  penalty  contained  in  the  20th  section, 
mlfiss  he  was  protected  by  the  exception,  ad  being  a 
person  who  had  practised  as  an  apothecary,  prior  to 
Asigud  1st,  1815.  Now  the  onus  probandi  lay  upon 
to  shew  that ;  and  it  appears  that  the  Judge,  in 

directing 
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1819.         directing  the  jury,  referred  them  to  the  fifth  section  of 

the  act     I  think  that  he  was  right  in  so  doing,  for 

Company  when  the  jury  had  to  consider  what  it  was  to  practise 
WAEBUEioir.  as  an  apothecary,  it  was  surely  right  for  them  to  know 
what  were  the  duties  of  an  apotliecary.  '  Now  it  was 
proved,  that  in  1817  this  person  was  just  able  to  make 
up  a  physician's  prescription,  and  the  jury  might  there- 
fore properly  infer,  that  prior  to  that  period  he  was 
utterly  incapable,  and  Lad  never  even  professed  to  do 
it ;  and  if  so,  they  might  lawfully  conclude,  that  he 
had  never  actually  practised  as  an  apotheracy.  The 
cases  of  defective  skill  and  partial  incapacity  are  very 
different,  and  may,  perhaps,  be  within  the  protection 
of  the  act ;  but  here  there  is  a  total  incapacity :  and  I 
think,  therefore,  that  there  are  no  grounds  for  setting 
aside  this  verdict. 

Best  J.  I  fully  concur  in  the  opinions  which  have 
already  been  delivered  by  the  Court,  and  I  think  this  a 
case  of  great  importance;  for  it  is  the  duty  of  the 
Court  to  protect,  as  far  as  they  can,  persons  in  the 
lower  classes  of  life  from  the  ignorance  of  these  pre- 
tenders to  medicine.  The  only  question  is,  whether 
there  has  been  any  misdirection  on  the  part  of  the 
learned  Judge.  I  think  there  was  not  He  only  re- 
ferred the  jury  to  the  5th  section,  in  which  the  legis- 
lature have  described  what  the  duty  of  an  apothecary 
is,  in  order  to  assist  them  in  forming  their  conclusion, 
whether  this  defendant  had  practised  as  an  apothecary 
or  not.  Now  I  ^m  of  opinion,  that  if  he  had  not,  prior 
to  the  time  mentioned  in  the  act,  practised  to  the  full 
extent  of  that  description,  he  cannot  be  considered  as 
having  practised  as  an  apothecary'.     Formerly,  I  be- 

6  lieve, 
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lieve,  the  only  duty  of  an  apothecary  was,  to  make  up 
the  prescriptions  of  physicians.  In  more  modem  times, 
however,   they  have  been   in   the  habit  of  attending 
patients,  and  administering  medicines  upon  their  own 
judgment,    ^ut  still  it  has  always  continued  to  be  a 
most  important  branch  of  their  duty,  to  make  up  the 
prescriptions  of  others.     Of  this  part  of  his  duty  the 
defendant,  it   appears,  was,  prior  to  the   1st  August t 
1815,  wholly  incapable.     And  it  seems  to  me,  that  we 
might  as  well  say,  that  a  person  who  had  served  notices 
in  a  few  cases  had  practised  as  an  attorney,  as  that  this 
defendant  had,  under  the  circumstances  here  stated, 
practised  as  an  apothecary.    I  therefore  see  no  grounds 
for  disturbing  the  present  verdict. 

Rule  discharged. 


1819. 


ArormcAEUu' 
CompMiy 

Waebuetoit. 


BuRRELL  against  Jones  and  Anolher.  (a) 

n[^HIS  cause  was  referred,  by  order  of  nisi  prius,  to 
an  arbitrator,  who  ordered  the  verdict  to  be 
entered  for  the  plaintiff*  for  301/.  16s.  9d.;  but  to 
enable  the* parties  to  take  the  opinion  of  the  Court 
whether  the  action  could  be  maintained  against  the 
defendants  personally,  he  stated  the  following  facts  for 
the  opinion  of  the  Court,  and  he  awarded,  that  if 
the  Court  should  be  of  opinion  that  the  action  was 
maintainable,  the  award  should  stand;  but  if  the 
Court  should  be  of  opinion  that  the  action  was  not 
maintainable,  a  nonsuit  or  verdict  should  be  entered 
for  the  defendant,  as  the  Court  should  direct. 


Saturtlay, 
November  6th. 

The  •olidtorof 
the  uadgntn  oT 
a  bankrupt 
tenant,  upon 
whole  lands  a 
distress  had 
been  put  by  the 
kndlord,  me 
the  foUowing 
written  under- 
taking: «We, 
as  sobdtors  to 


(«)  Thi^  c»ie  was  argued  at  Seijeanti  Inn* 


theassiflM 
undertake  to 
pay  to  the  Umd- 
lord  his  rent, 
provided  it  do 
not  exceed  the 
value  of  the 
effects  distrain- 
ed: Held,  they 
were  personally 
liable. 


ITie 
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18I9«  The  plaintiff  having  let  an  estate  called  Gi^n%gt^, 

""■"""        to  one  John  Uoyd  JoneSi  and  there  beinc;  a  considerable 
agmnst        afrcar  of  rent  due,  on  or  about  the  1 9th  February^ 
1 8 1 7)  he  caused  a  distress  to  be  made  for  such  rent,  and  , 
whilst  his  bailiff  was  in  possession,  the  defendants,  who 
were  the    solicitors  of  the   assignees  of  the  tenant, 
against  whon^  a  commission  of  bankrupt  had  issued, 
'  applied  to  the  plaintiff's  agent,  Mr.  J6hn  Houston^  to 
deliver  up   the  distress,  and  transmitted  to  him  the 
following  undertaking,  signed  by  them  the  defendants. 
**  We,  as  solicitors  of  Thomas  Mostyn  Edwards^  John 
Heaton,  and  John  Ponoell  FofuUces^  esquires,  assignees  of 
the  estate  and  effects  of  John  Ltcydjones^  against  whom 
a  commission  of  bankrupt  has  been  awarded,  do  hereby 
undertake  to  pay  the   Hon.  P.  iZ.  Z).  Burrellj    such 
rent  as  shall  appear  due  to  him  from  the  said  </•  L. 
JoneSf  for  the  occupation  of  Glynllygaoy  farm,  within 
six  weeks  from  the  date  hereof,   provided  such  rent 

•  _ 

does  not  exceed  the  value  of  the  effects  distrained." 
Upon  the  delivery  of  the  undertaking  to  Houston^  he 
signed  the  following  indorsement  upon  it  '*  To  the 
within  named  71  Mostyn  Edwards^  John  Heaion^  and 
John  PaweU  FouUces^  esquires,  &c.  On  behalf  of  the 
Hon.  P.  J?.  Z).  Bwrell;  I  do  hereby  consent  and  agree 
to  abandon  the  distress  made  on  the  goods,  cattle,  and 
chattels  now  being  on  GlynUygwy  farm,  and  to  with- 
draw from  thence  the  bailiff  whom  I  have  placed  in 
possession  thereof,  in  consideration  of  the  within  under- 
taking, for  payment  of  the  rent  thereof  on  a  condition 
which  I  accept  of  and  agree  to.  24th  February^  18 1?.** 
The  bailiff  was  accordingly  withdrawn,  and  the  goods, 
valued  at  301/.  16s.  9i.,  were  afterwards  sold  by  the 
assignees.     At  the  trial,  and  also  on  the  reference,  it 

was 
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contended,  that  the  action  should  have  been  brought         1819. 
against  the  assignees  and  not  against  the  defendants.         

-^  1111         /•  Bo»a«Lfc 

If  the  Court  should  be  of  opinipn  that  the  defendants         agamti 
had  made  themselves  personally  liable^  the  award  was 
was  to  stand  for  the  sum  of  301 A  16s.  9d. 

Beader^  for  the  plaintiff,  was  stopped  by  the  Court. 

Dentnany  contra.  The  defendants  contracted  merely 
on  the  part  of  the  assign<»es ;  they  expressly  state,  that 
they  contracted  as  solicitors,  which  is  expressive  of  the 
term  agent.  Now,  where  the  party  contracting  is  known 
to  be  a  mere  agent,  hfi  is  not  personally  responsible, 
and  he  cited  Macbeath  v.  HahUmand  (a),  Bamen  v. 
Morris.  (6)  Besides,  here  the  plaintiff's  agent  himself 
has  treated  this  as  a  contract  with  the  assignees,  and 
not  with  the  defendants. 

Abbott  C.  J.  I  am  of  opinion,  that  the  expression 
used  in  this  undertaking,  **  we^  as  solicitors,"  binds 
those  who  personally  signed  it  Many  persons  will  deal 
with  solicit<HY  and  professional  men  (from  the  confidence 
they  have  in  their  known  character  and  situation  in  h*fe), 
who  will  not  deal  with  an  unknown  client.  It  would  be 
preventing  much  of  the  ordinary  business  of  life^  if  we 
were  to  hold,  that  a  solicitor  entering  into  such  a  contract 
as  this  did  not  make  himself  personally  responsible.  It 
is  finr  him  to  consider  the  probable  effect  of  such  an  in- 
^ruikient  before  he  signs  it.  In  this  instance^  the  defend- 
ants, for  their  own  security,  ought  when  the  goods  were 
sold  to  have  had  the  proceeds  placed  in  their  own 
hands,  in  order  to  pay  the  plaintiff.    The  case  of  Mac^ 

(a)  I  r.  Jl.  17S.  (h)  9  Tiiumi.  374. 
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1819.  beath  v.  Haldimand  stands  on  a  very  different  principle. 
"""■"""  '  There  the  contract  was  with  a  known  agent  of  govern- 
againH  mcnt,  for  storcs  furnished  for  the  public  use,  and  there 
was  no  personal  undertaking  on  his  part ;  and  that  case 
has  been  followed  by  others  to  the  same  effect.  In 
Appleton  V.  Binks  {a)  it  was  held,  that  one  who  cove- 
nanted for  himself,  his  heirs,  executors,  &c.,  for  the  act 
of  another,  was  personally  bound  by  his  covenant,  al- 
though he  described  himself  in  the  deed  as  covenanting 
for  and  on  the  part  and  behalf  of  such  other  person. 
That  case  is  very  like  the  present,  and,  upon  the  whole, 
I  am  of  opinion,  that  by  the  language  of  this  instru- 
ment, the  defendants  made  themselves  personally  re- 
sponsible, and  that  the  verdict  ought  therefore  to 
stand. 

Bayley  J.  I  am  of  the  same  opinion.  It  is  clear, 
that  an  agent  may  so  contract  as  to  make  himself  per- 
sonally liable,  and  I  think  that  the  words  here  used, 
*^  we  undertake,"  are  sufficient  to  place  the  defendants 
in  that  situation.  The  language  of  an  instrument 
is  to  be  taken  most  strongly  against  the  party  using 
it.  Now  when  the  defendants  used  the  words,  **  we 
undertake  to  pay,"  they  in  effect  say,  that  they  are 
the  persons  to  whom  the  other  party  is  to  look  for  pay- 
ment. 

HoLROYD  J.  I  am  of  the  same  opinion.  The  defend- 
ants, in  this  instrument,  have  used  the  words,  "  we  un- 
deitake  to  pay."  Those  words,  therefore,  are  to  be  taken 
most  strongly  against  themselves ;  and  that  being  so,  I 
am  of  opinion  that  the  defendants  are  personally  liable. 

(a  I  5  BaU,  148. 
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If  they  are  not,  nobody  is  bound  by  this  undertaking;  1819. 
for  it  is  perfectly  clear,  that  the  assignees  are  not  — — 
bound.  The  import  of  the  instrument  is,  not  that  againM 
the  assignees  undertake,  through  the  medium  of  the 
defendants,  as  their  solicitors,  but  that  they  the  defend- 
ants themselves,  as  solicitors,  undertake.  Now,  strictly 
2^>eaking,  they  cannot  undertake  merely  in  their  char> 
racter  of  solicitors ;  they  have  no  power,  at  solicitors, 
to  pledge  the  credit  of  their  clients ;  consequently,  they 
could  not,  as  solicitors,  bind  the  assignees.  It  is  very 
intelligible^  however,  tliat  being  solicitors  to  the  at« 
signees  under  the  commission,  the  defendants  should 
personally  undertake  to  pay  the  rent  out  of  the  value  of 
the  goods,  provided  that  rent  did  not  exceed  the  vdiuft 
of  the  effects  distrained,  and  I  think  that  must  be  taken 
to  be  the  effect  of  the  undertaking,  and,  therefore,  that 
the  verdict  ought  to  stand. 

Best  J.  I  am  of  the  same  opinion.  I  tiiink,  that 
by  this  instrument,  the  defendants  are  personally  bound. 
The  term,  "  as  solicitors,"  is  merely  descriptive  of  the 
diaracter  they  fill,  and  which  has  induced  them  to  un- 
dertake. In  the  case  of  Appleton  v.  Binks^  the  defend- 
ant undertook  for  and  on  behalf  of  another,  yet  he 
was  held  to  be  personally  bound  by  the  covenant ;  that 
case  was  by  deed,  and  therefore  was  much  stronger 
than  the  present. 

Judgment  for  the  plaintiff. 
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mainiDg  in  the  bank,  in  cash,  219L  lis.  lOd.,  which  th«         1819. 
plaintiffs  were  desirous  of  having  transferred,  and  paid  to        — — 
them  in  part  discharge  of  the  principal,   interest,  and         againn 
costs  due  to  them  in  the  cause ;  and  that  it  was  prajrcd 
that  the  accountant-general  might  be  directed  to  trans- 
fer the  same  into  the  names  of  the  plaintiffs,   in  part 
discharge  of  the  principal,  interest,  and  costs,  directed 
to  be  paid  to  J.  NorriSi  in  the  original  cause,    by  the 
aforesaid  decree,  the  plaintifis  thereby  offering,  on  such 
transfer  being  made,  to  deliver  up  to  the  defendant 
the  conveyance  of  the  estate,  with  the  title-deeds ;    it 
VMS,  ordered  that  the  said  sums  of  money  should  be 
transferred  to  the  plaintiff,  according  to  their  prayer, 
and  upon  the  terms  therein  mentioned.  The  declaration 
then  stated,  that  on  the  3d  of  August^  1815,  the  Master, 
by  his  report,  computed   the  interest  on  5500/.  from 
SAMay,  1812,  to  4th  January^  1815,  to  be  a  certain 
sum  therein  mentioned ;  and  that  he  had  taxed  the  costs 
in  the  suit  at  a  certain  other  sum,  as  by  the  said  report, 
amongst  other  things,  would  appear ;  which  said  report 
was  afterwards  confirmed  by  the  Vic^Chancellor,  of 
all  which  premises  the  defendant  had  notice.     It  then 
averred,  that  the  decree  was  still  in  force,  and  that  the 
plaintiffs  had  not  obtained  any  execution  or  satisfaction 
thereon,  but  that  the  money  thereby  ordered  to  be  paid 
was  still  wholly  due  and  unpaid,  whereby  an  action 
hath  accrued  to  the  plaintifis,  as  executors,  to  demand 
the  sum  awarded  for  interest  and  costg.     To  this  de- 
daraticm  there  was  a  general  demurrer.     The  case  was 
DOW  argued  by 

BarnMaU,  in  support  of  the  demurrer*     There  ii  no 
instance  of  an  action  having  been  brought  upon  a 
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1619;  dttJrteof  a  court  of  equity,  having  the  power  toenforce 
""'"         its  decrees  in  this  country.      In  Sadler  v.  Robins  {a\ 

^AfnA  Lord  ^lenborongh  intimated,  that  a  court  of  law  would 
give  eflFect  to  a  decree  of  a  court  of  equity ;  but  that  was 
the  decree  of  a  colonial  court,  which  had  no  power  to 
enforce  its  decrees  in  this  country ;  and  it  appeared, 
besides,  to  have  been  a  bill  for  an  account  which  might 
be  the  subject  of  a  claim  in  a  court  of  law.  The  Court 
Mien  called  upon 

Sebxyriy  contra.  This  is  certainly  a  novel  action ; 
and  if  the  argument  of  novelty  were  to  prevail,  it  would 
be  decisive.  That  ground  of  argument,  however,  was 
taken  otl  former  occasions,  and  considered  as  of  little 
weight,  especially  by  Pratt  C.  J.,  in  Chapman  v. 
Pickersgitt.  (6)  The  principle  on  which  the  action  of 
debt  is  fotmd\ed  i^  sufficient  to  maintain  the  present 
tetion.  tt  is  dear,  flnom  the  authorities,  that  debt 
Would  Me,  sdthough  there  be  only  an  implied  contract. 
As  If  a  *t«ih  be  Ibnnd  in  arrear  upon  account. 
1  JBrf.  599.  i.  47.  So,  though  the  acconiit  be  made 
before*  auditors.  Com.  Dig.  tit.  Debt.  A  0.  So,  debt 
Itefe  upon  ah  aw«trd.  iJpon  the  same  principle,  d^bt 
will  Ke  itt  this  cascr  A  court  of  competent  jurisdiction 
having,  by  its  judgment,  ascertained  a  sum  of  money  to 
be  dtke  from  the  defendant  to  the  plaintifl^  that  raises 
M  obUgatiofi  on  the  part  af  the  defendant  to  pay,  and 
thence  the  law  implies  a  contract.  Here  the  adjudi- 
cation of  the  Court  of  Equity  was  final,  for  the  Mtetcr^ 
report  had  been  confirmed  by  the  Vice-Chancdkyr ;  and, 

(/i)  1  Campb.  '255.  (6)  *2  WUu  146. 
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on  that  ground,  this  case  is  distinguishable  from  1819. 
Emerson  v.  Lashley  (a),  and  Fru  v.  Malcolm  (6),  where 
it  was  holden  that  actions  could  not  be  maintained  on  a  agauut 
mere  interlocutory  order.  A  decree  of  a  court  of  equity 
stands  in  the  same  degree  as  a  judgment  at  law,  in  the 
administration  of  assets.  Morice  v.  Bank  of  Eng" 
land,  (c)  In  Sadler  v.  Robins^  Lord  Ellenborough  seems 
to  have  been  of  opinion  that  such  an  action  was  main- 
tainable, provided  the  action  were  brought  upon  a  final 
adjudication. 

Abboit  C.  J.  It  has  been  suggested  that  there  is,  in 
this  case,  an  implied  contract,  on  the  part  of  the  defend- 
ant, to  pay  this  money  to  the  plaintift,  and  therefore 
that  a  court  of  law  ought  to  entertain  this  suit ;  but, 
under  the  special  circumstances  of  this  case,  I  am  at  a 
loss  to  find  any  thing  like  an  implied  contract.  If  this 
were  merely  a  bill  filed  for  an  account,  and,  upon  the 
balance,  a  precise  sum  of  money  was  found  to  be  due, 
which  might  originally  have  formed  the  subject  of  an 
action  at  law,  a  court  of  law  might,  perhaps,  in  that 
case,  lend  its  aid  to  enforce  such  a  decree.  Here,  how- 
ever, it  appears  by  the  declaration,  that  the  testator 
filed  his  bill  against  the  defendant,  for  the  specific  per- 
formance of  an  agreement  for  the  purchase  of  an  estate ; 
and  that  the  Vice-Chancellor  decreed  that  the  agree- 
ment should  be  specifically  performed,  and  ordered  that 
it  should  be  referred  to  a  Master  in  Chancery  to  com- 
pute interest  on  the  sum  of  5500/.,  the  residue  of  the 
purchase-money,  and  to  tax  the  plaintiff's  costs.  I 
suppose  this  was  founded  on  tlie  supposition,  that  the 

(o)  2  if.  2».  248.  (6)  4  Tmm*  705. 

(c)  4  Bre,  P.  C.2t7.  folio  tditien. 
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]819«  purchaser  was  in  possession.  The  declaration,  after 
-— ^  statingr  the  death  of  the  testator,  stated  that  the  plaintifis, 
against  as  his  executors,  revived  the  suit,  and  that  the  Vice- 
Chancellor,  on  their  petition,  had  ordered  a  sum  stand- 
ing in  the  name  of  the  accountant-general  to  be 
transferred  to  the  plaintifis,  in  payment  of  the  purchase- 
money  ;  and  then  stated  the  report  of  the  Master,  by 
which  a  sum  was  found  to  be  due  to  the  plaintifis  for 
interest  on  the  residue  of  the  purchase-money,  and  a 
further  sum  for  costs,  and  that  the  Vice-ChanceHor 
confirmed  the  report.  It  appears  to  me,  that  the  whole 
of  this  demand  for  the  balance  of  interest  and  costs, 
arises  out  of  this  decree  of  the  Court  of  Equity :  and 
that  it  had  no  foimdation  prior  to  that  decree.  Now,  I 
cannot  say  that  a  man,  compelled  by  a  court  of  equity 
against  his  will  to  pay  a  sum  of  money,  impliedly  agrees 
to  pay  the  money.  There  certainly  is  not  any  express 
contract.  It  seems  sufficient  for  me  to  say,  in  this  case, 
without  laying  down  any  general  rule  on  the  subject, 
that  the  only  ground  upen  which  this  case  has  been  put 
in  argument,  viz.  that  of  an  implied  contract,  wholly 
fails ;  and  that  being  so,  there  must  be  judgment  for 
the  defendant. 

Bayley  J.  The  foundation  of  the  suit  in  equity,  in 
this  case,  seems  to  have  been  an  equitable  obligation,  on 
the  part  of  the  defendant,  to  pay  the  money.  This  suit, 
if  it  can  be  maintained  at  all,  must  be  founded  upon  a 
legal  obligation  to  pay.  The  decree  in  equity  merely 
ascertains  that  the  defendant  is  under  an  equitable  obli- 
gation to  pay :  it  does  not  go  further,  and  shew  that 
there  is  any  legal  obligation.  The  case  of  Emerson  v. 
Lashh/  seems  to  be  analogous  to  this  case.     There  an 

action 
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action  was  brought  to  recover  a  sum  directed  to  be  paid         1819. 
by  an  interlocutory  order  of  an  inferior  court*     Al-      _  "~" 
though  that  order  produced  a  moral  obligation  to  pay,         agamM 
the  Court  of  Common  Pleas  decided  that  it  did  not 
form  any  ground  for  an  action  at  law.     It  seems  to  me, 
that  in  this  case  the  decree,  founded  only  upon  an 
equitable  obligation,  does  not  fiimish  any  foundation  for 
an  action  at  law. 


HoLROTD  J.  I  am  of  opinion  that  this  action  is  not 
maintainable.  The  decree  does  not  affect  to  decide 
what  was  actually  due,  in  point  of  law,  on  the  balance 
of  an  account,  but  it  merely  directs  what  is  to  be  paid 
on  an  equitable  consideration.  It  is  said,  however, 
that  the  law  will,  in  such  a  case,  imply  a  promise  to  pay. 
In  the  case  of  judgments  of  inferior  courts,  and  courts 
not  of  record,  where  the  law  implies  a  promise  to  pay, 
it  is  to  pay  a  legal  debt.  Wherever  there  is  a  debt  at 
law,  the  Court  will  presume  that  the  party  promises  to  do 
that  which  the  law  requires.  When  the  debt  is  founded 
jipon  equitable  considerations  alone,  it  may  be  enforced 
by  the  authority  of  the  Court  which  ordered  it  to  be 
paid.  The  law,  in  such  a  case^  does  not  imply  a  pro- 
mise. There  is  no  instance  of  an  action  brought  on  a 
rule  of  Court  for  payment  of  money.  The  mode  of  en- 
forcing such  ait  order  is  by  attachment,  for  contempt  in 
not  obejring  the  order  of  the  Court.  Now,  although 
that  does  not  absolutely  shew  that  such  an  action  is  not 
maintainable ;  yet,  where  no  such  action  has  ever  been 
maintained,  it  lies  on  the  party  bringing  such  action  to 
state  a  clear  principle  on  which  it  is  maintainable.  In 
references  at  nisi  prius,  which  are  afterwards  made  rules 
of  Court,  a  verdict  is  usually  taken  to  secure  the  pay- 
ment 
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I6i  9.        ment  of  the  money  which  may  be  awarded :  unless  that 
be  done,  the  aw^urd  is  invariably  enforced  by  attachment. 

Carfektcr  ... 

against  In  Tremenhcre  v.  TresiUian  (a),  it  is  said  that  upon  such 
a  rule  an  action  might  be  maintained.  In  such  cases, 
however,  the  rule  is  made  with  the  consent  of  the  par- 
ties :  and  when  they  consent  to  the  rule,  they  consent  to 
the  submission,  and  the  breach  of  that  submission  is  the 
foundation  of  an  action.  Although  the  parties,  by  en- 
tering into  the  rule,  may  have  subjected  themselves  to 
the  further  obligation  of  obeying  die  order  of  Court, 
the  n^lect  of  which  may  be  punished  by  attachment, 
yet  the  breach  of  the  submission  is  the  ground  of  the 
action.  Admitting,  however,  that  an  action  might  be 
maintained  on  a  rule  of  Court  made  with  the  consent 
of  the  parties,  it  by  no  means  follows  that  an  action  will 
lie  upon  a  rule  of  Court  obtained  in  invitum.  Such 
an  order  does  not  constitute  a  legal  debt,  which  alone 
the  law  will  imply  a  promise  to  pay.  This  decree  of  the 
Court  of  Equity  does  not,  therefore,  constitute  such  a 
debt.  It  must,  tlierefore,  be  enforced  by  the  Court 
which  made  it,  and  is  not  the  sul^ect  of  an  action 
at  law. 

Best  J.  The  object  of  this  action  is  to  enforce  a  mere 
equitable  demand,  founded  upon  ati  order  of  Court. 
Now,  in  Fry  v.  Malcolm^  the  Court  of  Common  Pleas 
were  of  opinion,  that  an  action  was  not  maintainable 
upon  an  order  of  Court  for  the  paym^at  of  money.  It 
seems  to  me,  that  the  principle  of  that  case  applies  to 
the  present,  and  ccmseqtiently  that  there  must  be  judg- 
ment for  the  defendant 

Judgment  for  the  defendant. 

(«)  iSkL^cBZ. 


L  .   -■. 
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Cuming  asainst  Hill,  (a)  Saturday, 

A  CTION  of  covenant  on  an  indenture  of  apprentice-    Covenant  upon 

^^     1  •        -     .1  /•  V      ^1  .  •     ^    mn  indenture  of 

ship,  m  the  common  torm,  by  the  roaster  against  apprenticeship, 

the  father  of  the  appreutice.     The   breach  assigned  .LiMtlSefii- 

was,  that  the  apprentice  had  absented  himself  from  the  SSth*****^' 

senrice.    Plea,    that    the    apprentice,    at   the   time   of  Jif*  •bsented 

*  *"  bunielf  from 

roakincr  the  indenture,   was  an  infant,  of  the  age  of  the  service; 

^  ^  plea,  that  the 

seventeen  years ;  and  that  on  the  20th  October^  1818,    sonfiuthfuUy 
he  attained  his  full  age  of  twenty-one  years,  until  which    ^ame  of  age? 
time  he  faithfully  served  the  plaintiff,  according  to  the   ^fnt^id^ 
meaning  of  the  indenture;  and  after  he  had  attained    H*w**^Mdi' 
the  age  of  twenty-one  years,  he,  on  the  21st  Oc/oAer,    was  no  answer 
1818,  made  void  the  indenture  and  quitted  the  service 
of  the  plaintiff,  as  it  was  lawful  to  do  under  the  statute 
5  Eliz.     To  this  plea  there  was  a  general  demurrer. 

Abraham^  in  support  of  the  demurrer,  cited  Branch 
y.  Baoingtan  (6),  and 

Bayly^  contra,  being  then  called  upon  by  the  Court, 
admitted  that  he  could  not  support  the  plea. 

Abbott  C.  J.  I  am  of  opinion  that  the  father  is 
liable  to  tMs  ftction.  He  covenants  that  the  son  shall 
fiiithfiBBy  «erve ;  the  avoidance  of  die  apprenticeship  by 
the  son  ifltrring  die  tetm,  ctftoot  discharge  the  father's 
^xmxkWBi*    The  incientiflre  of  v^ipn^Atioe^hip  has  ^sjsted 

(a)  IWs  case  was  argued  at  Serfeanit'  Inn. 
(6)  SDms.  518. 

in 
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in  this  form  for  more  than  a  century,  and  has  been 
in  universal  use.  A  construction  has  been  put  upon 
the  instrument  in  a  court  of  law,  in  the  case  cited  from 
Douglas.  I  do  not  see  any  reason  to  doubt  the  pro- 
priety of  that  decision,  and  I  think,  therefore,  upon 
principle  as  well  as  upon  authority,  that  the  defendant 
is  answerable  in  this  action. 


Bayley  J.  I  may  bind  myself  that  A.  B.  sliall  do 
an  act,  although  it  is  in  his  option  whether  he  will  do 
it  or  not.  The  father  here  binds  himself  that  the  son 
shall  serve  seven  years.  It  is  no  answer  in  an  action 
brought  against  the  father,  for  the  breach  of  that  cove- 
nant, for  him  to  say,  that  it  was  in  the  option  of  the 
son  whether  he  would  serve  or  not.  If  the  son  does 
not  choose  to  do  that  which  the  father  covenanted  he 
should  do,  the  covenant  is  then  broken,  and  the  father 
is  liable. 

HoLROYD  and  Beit  Js.  concurred. 

Judgment  for  the  plainti£ 


Saturday, 
November  €^. 


Green  against  Da  vies  and  Another,  (a) 


Aju8tiflG«tioii     'pRESPASS  for  breaking  and  entering  plaintiflF's 
stated,  that  by  dwelling-bouse,  situate  in  the  parish  of  Swansea^  in 

had,  from  the  comity  of  Glamorgatt^  and  taking  plaintiff's  goods 

tune  inniie* 

morial,  been  holden  before  the  tttfinurd  tmd  port-nefe  of  a  borough,  or  their  sufficient  de- 
puty  or  deputies,  and  that  a  court  was  holden  before  C.  D.,  the  deputy  oi  A,  B.,  who  was 
then  steward  and  port-reere:  Held,  that  upon  this  plea  the  two  offices  must  be  taken  to  have 
been  compatible,  and  that  the  appointment  of  the  deputy  by  the  person  holding  both  offices 
sufficient. 

(a)  This  case  was  argued  at  Serfeantt*  Inn* 

and 


Da?1S«. 
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and  chattels.    Plea  first,  not  guilty ;  secondly,  that  the      ^1819. 

borough  of  Swansea  is  an  ancient  borough,  and  that  hi 

the  said  borough  tliere  is  and  from  time  immemorial         agamu 

hath  been  a  Court  of  Record,  called  the  Court  of  Pleas, 

for  the  trial  and  determination  of  all  personal  actions 

and  pleas  personal,  arising  within  the  borough  and 

jorisdiction  of  the  same  court,  there  held  and  to  be 

held  in  the  borough  on  Monday  in  every  three  weeks, 

and  that  the  said  court  is  and  from  time  immemorial 

hath  been  held  before  the  steward  and  port-reeve  of  the 

said  borough,  or  their  sufficient  deputy  or  deputies.    It 

then  stated,  that  at  a  court  of  record  holden  at  Swansea^ 

of  the  said  Court  of  Pleas,  within  the  jurisdiction  of  the 

court,  according  to  the  custom  of  the  court,  time  out  of 

mind  used  and  approved  of  in  the  said  borough,  on  or 

before  W.  Graoe^  esquire,    then  being  the  deputy  of 

Robert  Nelson  Thomas^  who  then  and  before,  and  at 

the  time  of  the  judgment,  until  and  upon  the  execution 

of  the  writ,  in  the  action  thereinafter  mentioned,  was 

the  steward  and  port^reeve  of  the  borough  aforesaid. 

The  plea  then  justified  the  trespass  on  a  fi.  fa.  out  of  that 

court.     To  this  plea  there  was  a  special  demurrer. 

Uttledaley  in  support  of  the  demurrer.  This  court 
had  no  jurisdiction,  and  consequently  trespass  will  lie. 
It  spears  from  the  plea,  that  the  court  is  to  be  held 
before  the  steward  and  port-reeve,  or  their  sufficient 
depuQr  or  deputies.  Two  persons,  therefore,  who  fill 
certain  offices,  must  compose  the  court;  they  may, 
however,  concur  in  appointing  one  deputy,  or  each 
may  appoint  a  separate  deputy ;  where  the  principals 
hold  the  oourt,  it  must  be  held  before  two  persons ;  no 
usage  or  custom  is  alleged  that  the  court  can  be  held 

before 
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1819.         before  one  person  holding  both  offices;  and  unless  such 
"T  usage  can  be  shewn,  it  cannot  be  done,  for  it  may  be 

against         laid  down  as  a  general  rule,  that  if  a  court,  by  custom, 
i&  to  be  held  before  two  officers,  one  alone  cannot  hold 
it.     The  court  of  chivalry,  which  was  held  before  the 
constable  and  marshal,  could  not  be  held  before  one  of 
those   officers  alone.     In  Co.  Lit.  74?.  b.   it  is   said  to 
have  been  resolved,  in  Sir  Francis  Drakes  case,  "  who 
strook  off  the  head  of  Daactiey  in  partibus  transmarinis^ 
that   his   brother   and  heire  might  have  an  appeale. 
Sed  reginanoluit  constituere  constabularium  Ang1iae,&c. 
et  ideo  dormivit  appellum."     It  appears  from  this,  that 
because  the  queen  would  not  appoint  the  constable,  the 
court  could  not  be  held  ;  and  Parker^ s  case  {a)  and  the 
judgment  of  Holt  C.  J.  in  C/iambers  v.  Jennings  (i),  and 
Oidis's  caBe(^:),  are  authorities  to  the  same  eiFect:  the 
offices,  therefore,  are  incompatible.     The  court  may, 
however,  be  held  before  their  sufficient  deputy  or  de- 
puties.    Now  as  the  appointment  of  a  deputy  is  a  power 
to  be  executed,  it  must  be  executed  strictly.     Viner^s 
Abr.  tit.  Authority y  417,  4-18.     Now  it  appears,  that 
the  deputy  must  be  appointed  by  the  steward  andiporU 
reeve :  the  authority  is  given  to  the  two  jointly ;  and 
the  public  have  a  right,  therefore,  to  have  the  concur- 
rent judgment  of  two  officers  in  appointing  one  deputy. 
Here  it  appears,  that  the  court  was  held  before  a  de- 
puty appointed  by  one  person  only;  the  custom,  there- 
fore, was  not  strictly  pursued,  and  the  court  was  not 
well  constituted. 


(a)   1  Lw.  230.     1  Si(L  SSt.  (6)  7  Mod,  135. 

Show.  Pari.  Ca$eh  66. 

W.E.  TamUoiij 
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W.  K  Taunton^  contra.  It  is  admitted^  upon  these  1819. 
pletdingB,  that  the  two  offices  of  steward  and  port-reeve  — — 
may  be  held  by  the  same  individual ;  for  it  is  expressly  agahut 
averred  that  the  two  offices  were  held  by  one  person : 
now  that  could  not  be  true,  if  they  were  incompatible 
offices ;  for  in  that  case,  the  moment  that  the  person 
holding  one  office  was  appointed  to  the  other,  the 
former  would  become  vacant.  It  must,  therefore,  be 
taken  as  a  fact^  that  the  two  offices  were  held  by  one 
person,  and  if  that  person  was  compctetit  to  hold  two 
offices,  it  follows^  as  of  course,  that  he  was  equally 
competent  to  appoint  a  sufficient  deputy. 

Abbott  C.  J.  It  seems  to  me  that  this  court  was 
wdl  constituted.  It  appears  from  the  plea,  that  ac- 
cording to  the  usagCj  the  court  was  to  be  held  before 
the  steward  and  port-reeve,  or  their  deputy  or  deputies. 
Now,  in  feet,  the  court  was  holden  before  an  individual, 
who  was  the  deputy,  not  of  R,  N.  Thomas^  as  steward 
only,  but  of  iJ.  N.  Thomas^  who  combined  the  two 
offices  of  ^steward  and  port-reeve.  If,  indeed,  it  could 
be  shewn  that  these  two  offices  were  incompatible,  so 
that  one  person  could  not  fill  the  two,  it  would  fol- 
low, as  of  course,  that  the  court  was  not  legally  holden. 
It  does  not  appear,  however,  from  the  plea,  that  the 
offices  are  incompatible ;  for  if  the  two  offices  of  steward 
and  port-reeve  had  been  holden  by  two  individuals,  and 
each  had  appointed  one  deputy,  the  court  then  would 
have  been  holden  before  the  two  deputies ;  they  were 
at  liberty,  however,  to  appoint  one  deputy  only,  and 
if  they  did  so,  the  court  would  have  been  well  holden 
before  that  one  person.  It  seems  to  me,  therefore,  that 
when  the  two  offices  are  united  in  the  same  person, 
'I  that 
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1819.  that  person  may  appoint  one  individual  to  act  as  de- 
puty ;  and  that  being  so,  there  must  be  judgment  for 
the  defendant. 


Gaxxy 

ogatHti 
Datuu. 


Bayley  J.  I  have  entertained  considerable  doubts 
on  this  question,  but  I  am  now  perfectly  satisfied,  that 
the  court  was  well  holden.  The  plea  states,  that  the 
court  had  been  immemorially  holden  before  the  steward 
and  port-reeve,  or  their  sufficient  deputy  or  deputies. 
Perhaps  it  would  have  been  more  correct  to  have  used 
words  of  distribution  ;  but  I  think  the  fair  meaning  of 
the  words,  **  before  the  steward  and  port-reeve,  or  their 
deputy,"  is,  that  the  court  must  be  holden  before 
either  the  steward  or  port-reeve,  or  their  deputy,  and 
it  does  not  imply  that  the  steward  and  port-reeve  must 
be  different  persons.  The  plea  further  states,  that 
R»  N.  Thomas  was  at  that  time  steward  and  portreeve ; 
now  if  th9  two  offices  are  incompatible,  it  is  not  true 
that  he  was  both  steward  and  port-reeve,  and  the  plaintiff 
might  have  taken  an  issue  upon  that  fact.  That  alle* 
gation  implies,  that  those  were  offices  which  might  be 
united  in  the  same  person ;  it  seems  to  me,  therdbre, 
to  be  the  fair  construction  of  the  custom  alleged  in  this 
plea,  first,  that  the  court  may  be  holden  before  the 
steward  or  port-reeve  or  their  deputy ;  and  secondly, 
from  the  subsequent  allegation,  that  the  steward  and 
port-reeve  may  be  one  and  the  same  person.  I  think, 
therefore,  there  should  be.  judgment  for  the  defendant. 

HoLROYD  J.  I  am  also  of  opinion  that  this  plea  is 
well  pleaded.  It  is  not  alleged  that  the  court  must  be 
holden  before  the  persons  being  steward  and  port-reeve, 
but  before  the  steward  and  port-reeve  or  their  deputjr 

i  8  or 
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•r  deputies.  Now  if  one  person  is  both  steward  and  port-  1819. 
reeve,  and  the  court  is  held  before  that  person,  it  is  T! 
ID  tad  held  before  the  steward  and  portreeve.  Two  agaimt 
persons  (like  the  sheriffs  of  Middlesex)  may  execute  one 
office,  or  the  same  individual  may  execute  two  offices. 
Here  the  court  was  held  before  one  person,  having  the 
power  of  both  offices,  and  if  it  was  held  i)efore  the  prin- 
cipal himself,  having  the  power  of  both  offices,  it  comes 
within  the  words  of  the  custom  as  pleaded.  TTie  plea, 
however,  goes  on  to  statc^  "  before  their  sufficient  deputy 
or  deputies  ;'*  and  the  court  was  held  before  the  deputy 
of  the  person  who  held  both  offices ;  for  it  appears  ho 
was  the  deputy  not  of  the  individual  but  the  deputy 
of  the  officers.  It  was,  therefore,  held  before  a  person 
who  was  the  deputy  of  the  two  officers,  and  was,  there- 
fore^ clearly  within  the  custom  as  pleaded.  It  is  said, 
however,  that  there  is  an  incompatibility  in  the  two 
offices  being  held  by  the  same  person,  inasmuch  as  the 
public  have  a  right  to  the  judgment  of  two  persons, 
either  in  the  holding  of  the  court,  or  in  the  appoint- 
ment of  a  deputy.  Upon  these  pleadings,  however,  I 
think  it  must  be  takeUf  tliat  the  offices  are  not  incom- 
patible!, for  it  is  allied  upon  the  plea,  that  i2.  K, 
Thomas  was  steward  and  portreeve*  Now  that  could 
not  be  true,  if  the  offices  were  incompatible,  for  one 
would  immediately  become  vacant  on  the  same  {person 
being  appointed  to  the  other.  It  appears  to  me,  tlicrc- 
fore,  that  this  plea  is  sufficient,  and  that  the  defendant 
is  entitled  to  the  judgment  of  the  court. 

Best  J.   It  appears  from  the  pleadings,  that  the  per« 

son  before  whom  the  court  was  held,  was  the  deputy  of 

two  offices,  the  steward  and  portreeve ;  that  is,  there- 
Vol.111.  F  fore, 
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agaifut 
Datiss. 


fore,  an  admission  of  the  existence  of  two  offices,  and  if 
the  two  offices  exist,  although  they  be  united  in  the  same 
person,  it  is  as  if  they  had  been  held  by  two  different 
individuals  who  concurred  in  the  appointment  of  one 
deputy.  He  stands,  therefore,  in  the  situation  of  a  per- 
son who  has  the  authority  delegated  to  him  by  another 
who  has  the  two  offices  in  his  appointment.  I  think, 
therefore,  that  the  plea  is  sufficient,  and  that  the  de- 
fendant is  entitled  to  the  judgment  of  the  Court 

Judgment  for  defendant. 


staled  that  ^. 
wat  entitled  to 
the  cquitylof  re* 
demiition,  and 
MibpNt  thereto^' 
that  JB'  was 
Keiaed  in  fee^ 
and  that  they 
by  lease  and 
release  granted, 
&C.,  the  pre- 
mises, except- 
ing and  reserv- 
ing to  A.  and 
his  heifSy&c 
a  liberty  of 
huntingt  fte.: 
Held,  that  as 
A.  had  no  legal 
interest  in  the 
land,  there 
could  be  re- 
servation to 
him,  and  that 
this  was  a  de- 
fectire  title,  and 
not  a  title  de- 
fectively set  out, 
and  that  the 
plea  was  bad  in 
substance. 


Moore  against  The  Earl  of  Plymouth,  (a) 

^RESPASS  for  breaking  and  entering  plaintiff'^ 
clos^  and  with  feet  in  walking  and  with  the  feet  of 
dogs,  treading  down  plaintiff's  grass,  &c.;  and  with 
guns  hunting  and  searching  for  hares,  pheasants,  and 
partridges,  and  other  game,  and  shooting  off  and  dis- 
charging the  guns,  being  loaded  with  gunpowder,  and 
shooting  at  hares,  pheasants,  and  partridges,  in  the 
same  closer  and  killing  and  destroying  the  same^  and 
converting  and  disposing  thereof  to  his  own  use,  &c. 
Flea  first,  not  guilty ;  secondly,  that  on  the  27th  Fe- 
bruary^  1655,  the  Rt  Hon.  Thomas  Lord  Windsor j 
being  entitled  to  the  equity  of  redemption  of  the  pre- 
mises by  the  indenture  thereinafter  conveyed,  and  John 
Langham  and  Stephen  Langham^  third  son  of  the  said 
John  Langham^  being  seised  in  their  demesne  as  of 
fce^  subject  to  the  said  equity  of  redemption  in  the  said 


(a)  This  case  was  argued  at  Si^eanlt* /nn. 
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premises,  by  a  certain  indenture,  made  between  Lord 
Windsor  of  the  first  part,  the  Langhams  of  the  second, 
and  T%}mas  Foky  and  Richard  Jones,  of  the  third  part, 
tliey  the  said  Lord  Windsor  and  J,  Langham,  and  5. 
Langham,  at  and  by  the  entreaty  and  appointment  of 
tlie  said  Lord  W.^  granted,  bargained,  sold,  aliened,  re- 
leased, and  confirmed  unto  the  said   T.  Foley  and  R. 
Jones,  in  their  actual  possession  then  being,  by  an  in- 
denture of  bargain  and  sale  for  a  year,  all  that  park 
caDed  Borddy  Park,  with  other  premises,  and  amongst 
them  the  said  several  closes,   in  which,  &c.  excepted 
ahoays  and  reserved  out  of  the  said  first  mentioned 
indenture,  free  liberty  of  hawking   and  hunting    in, 
over,  and  upon  ai!iy  of  the  said  premises,  for  the  said 
r.  liOtd   Windsor,  party  to  the  said  indenture,  and 
the  heirs   of  his  body,  and  his    and   their  friends, 
servants,  and  followers.     The  plea  then  stated,  that 
the  premises    thereinbefore  mentioned,    and    in    the 
indenture  described,  whereof  the  said  several  closes, 
in  iriiich,  &c.  sire  part  and  parcel  by  several  mesne 
itfi^imneDts  vested  in  one  Henry  Guest,  who  demised 
the  several  places  in  wliich,  &c.  to  plaintifl^   who^ 
by  virtue  of  such  demise,  became  and  then  was  the 
tenant  of  the  said  Henry  Guest.    The  plea  then  stated, 
that  the  defendant  was  the  heir  of  the  body  of  th^  sidd 
Thomas  Lord  Windsor,   and  justified  the  trespass  a6 
such,  in  the  exercise  of  the  liberty  excepted  and  t^ 
served.     To  this  plea  the  plaintifi^  demurred,  and  the 
Court  of  Common  Pleas  gave  judgment  for  the  plain- 
tiff.   The  record  was  then  removed  by  writ  of  error 
into  this  court,  and  the  case,  was  now  argued  by 
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PuUeVy  for  the  plaintiff,  and  Elossett  Seiju,  for  the 
defendant  in  error.  The  point  chiefly  argued  was, 
whether,  under  the  terms  hawking  and  hunting,  the 
plaintiff  in  error  had  any  right  to  shoot  pheasants  and 
partridges.  Upon  that  question  the  Court  pronounced 
no  judgment.  Blossett  Serjt.  objected,  that  this  was 
pleaded  as  a  reservation  or  exception,  which  it  could 
not  be^  as  Lord  Windsor  had  only  an  equity  of  re- 
demption, %d  no  l^al  interest  in  the  land,  and  there 
could  be  no  reservation  to  a  stranger ;  and  that  being 
pleaded  as  a  reservation,  it  could  not  be  taken  to 
operate  by  way  of  grant;  and  he  citeil  Chester y. 
JVUlan  {a\  Mamiington  v.  William  (6),  and  Baiqf  v. 
Lade,  (c)  For  the  plaintiff  in  error,  it  was  insisted, 
that  these  several  authorities  were  before  the  statute  of 
4  4*  5  Annef  c.  16.,  and  that  this  was  matter  of  form,  and 
could  only  be  taken  advantage  of  by  special  demurrer. 


Abbott  C.  J.  I  do  not  find  it  necessary  to  decide 
in  this  case^  what  would  be  the  legal  effect  of  a  grant 
lo  a  man  and  the  heirs  of  his  body,  his  friends,  ser- 
vants, and  followers,  to  have  the  free  liberty  of  hawking 
and  hunting,  because  I  am  of  opinion,  upon  this  record, 
that  the  plea  is  bad  in  substance,  inasmuch  as  it  does 
not  allege  a  grant,  but  a  mere  reservation,  of  a  liberty. 
The  person  who  excepts  and  reserves,  appears,  upon 
this  record,  to  have  had  no  legal  interest  in  the  land. 
It  is  a  general  rule  that  deeds  should  be  pleaded 
according  to  their  legal  operation.  It  is  said,  that 
the  cases  which  were    referred  to  in  argument,  were 


(a)  8  AmiMC.  96. 


(6)  1  Vent.  109. 


(c)  3  L€9.  891. 


before 
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li^re  the  statute  of  Ahne^  and  that  this  objection  ought        1 8 1  d.  ^ 
to  hiive  been  taken  on  special  demurrer.   I  think,  how-         ' 
«ver,  that  this  plea  is  defective  in  substance,  and  not  m        agavat 
form.     It  is  not  the  case  of  a  tide  defectively  set  out,      PLTxoura. 
but  of  a  title  defective  in  itself.     If  the  defendant  had 
wished  the  Court  to  construe  the  deed  for  him,  he 
should  have  set  it  out  in  haec  verba,  or  at  least  so  much 
as  he  meant  to  rely  on ;  here,  however,  it  is  only  alleged 
that  Loid  Windsor,  having  an  equity  of  ledempftion, 
and  Langhmn,  the  father  and  son,  being  seised  in  fee, 
by  deed  granted,  bargained,  sold,  aliened,  released,  and 
€<»ifirmed  unto   Foley  and  Joneu     Now  that  is  very 
incorrect ;  for  Lord  Windwr  himself  had  no  legal  estate 
in  the  premises.     The  plea,  however,  goes  on  to  state 
^  unto  Foley  and  Jones  in  their  actual  possession  then 
bein^  by  virtue  of  an  indenture  of  bargain  and  sale  for 
one  year,  bearing  date  the  day  next  before  the  date  of 
tbe-said  indenture."  Now  thfs  is  a  most  incorrect  mode 
of  pleading,  for  it  ought  to  have  alleged  first,  the 
bargain  and  sale^  and  then  to  have  stated  the  other 
instrument  as  a  release.     However  that  might,  per- 
faiqps,  be  matter  of  form ;  it  then  goes  on  to  shew  the 
tnmsfer  ^  to  Thomas  Fciey,  of  all  that  park,  together 
with  other    premises,  &c.,   and  amongst  others,  the 
said  several  closes,  in  which,  &c.  excepted  always  and 
reserved  out    of  the  said  indenture,   free  liberty  df 
hawking  and  hunting,  &c  upon  the  said  premises,  for 
the  said  Thomas  Lord  Windsor,  his  heirs,  &c.''    The 
^substance  of  the  plea  is,  that  Ijord  Windsor  excepted 
and  reserved  to  himself  this  right     The  whole  frame 
and  import  of  the  plea  puts  the  defence   upon  the 
ground  of  an  exception  and  reservation  in  the  deed  in 
Ciivour  of  a  person  to  whom  no  such  reservation  could 

F  3  be 


70 


1819. 


MOOKK 


CASES  IN  MICHAELMAS  TERM 

be  made^  for  he  had  no  title  or  interest  in  the  land.  It 
appears  to  me,  therefore,  that  the  plea  is  substantially 
bad,  and  that  the  judgment  of  the  Court  below  ought 


against 
Tbs  Earl  of 

Fltxoiitb.      to  be  affirmed. 


Bayley  J.  The  plea  purports  to  set  out  the  deed, 
according  to  its  legal  operation,  and  it  states  that  legal 
operation  to  be,  that  there  is  excepted  and  reserved  to 
Lord  Windsor  a  certain  right.  Now  when  we  look  at 
the  deed  as  set  out  upon  this  plea,  it  is  quite  clear, 
that  it  cannot  have  contained  any  exception  or  reserv- 
ation of  any  such  right,  and  therefore,  it  cannot  have 
any  such  operation  as. that  alleged  in  the  plea.  It  is 
said,  however,  that  it  may  operate  by  way  of  grant. 
We  can  form  no  judgment  what  operation  it  might 
have,,  unless  we  saw  the  very  words  of  the  deed.  The 
deed  not  being  before  us,  we  are  not  at  liberty  to 
ascribe  to  it  an  operation  different  from*  that  ascribed 
to  it  by  this  plea. 


HoLROYD  J.  I  have  entertained  some  doubt,  whether 
this  objection  ought  not  to  have  been  shewn  by  special 
demurrer.  I  am  now,  however,  satisfied  that  it  is  not 
a  ^lere  matter  of  form,  and  that  no  l^al  title  is  set  out 
in  the  plea.  In  deducing  title,  I  have  understood  it  to 
be  an  established  rule,  that  conveyances  are  to  be 
pleaded  as  they  operate.  It  is  so  considered,  by  Lord 
C.  B.  Comi/nSi  in  his  Digest ,  tit  Pleader^  c,  37.  That 
rule,  however,  does  not  apply  to  an  action  on  a  deed  of 
covenant ;  in  such  an  action  it  is  stated,  that  by  a  ccr* 
tain  'deed  it  was  witnessed,  that  the  party  covenanted ; 
the  title  in  that  case  is  not  deduced.  The  title,  how- 
ever, must  be  deduced  in  a  plea^  when  the  defendant 

insists 
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insists  that  he  had  a  right  to  enter  upon  the  premises  ;* 
here  it  is  stated,  in  this  plea,  that  Lord  Windsor  was 
entitled  to  the  equity  of  redemption,  and  that  subject 
thereto  the  Langhams  were  seised  in  fee^  and  that  they 
granted,  &c.     Now  that  allegation  cannot  be  true^  for 
Lord  W.  having  only  an  equity  of  redemption,  oould 
not  ^ant,  &c.  The  deed  must  operate  as  a  release^  not 
fipm  Lord  JV.  but  from  the  two  Langhami  only;  that 
allegation,  therefore^  caanot  be  true,  and  if  so,  there  is 
BO  cooveyance  on  the  face  of  the  plea  to  any  one.   Now 
the  words  of  exception  and  reservation,  in  whatever  way 
they  operate  can  have  no  effect,  unless  the  allegation  be 
true  as  to  the  conveyance  itself;  non  constat  that  there 
was  any  conveyance.  If  there  was  a  good  conveyance,  it 
should  have  been  pleaded  as  such ;  for  unless  there  were 
such  good  conveyance^  the  deed  i:ould  not  operate  by 
grant  or  by  any  other  mode.    I  think,  therefore^  that 
there  is  no  sufficient  conveyance  pleaded,  and  conse- 
quently that  this  is  not  the  case  of  title  defectively  set 
out,  but  of  a.  defective  title,  and  that  being  so,  ihe 
judgment  of  the  court  below  must  be  affirmed. 


18)9. 

MootR 
ThcEftri  of 

PtTMOITTIf. 


B£ST  J.  concurred. 


Judgment  for  the  Plaintiff. 
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-s«h»rd«y,  Johnson    against   W.  Dealtry  Clerk    and 

November  6uu  o 

T.  C.   R.   Reid   Clerk,    J.  Gray,    and 
W.  Ware.  («) 

A  district,  rftu-  TTRESPASS  for  taking  two  horses  of  plaintiff,  on  the 

ate  within  the  ^,«,-.  ^.^  ^.f«i  a 

local  limits  of  3d   oi  May j    1815,  at  Cratke^   in  the  county  ol 

r«-*^fttImUiiie  Jy^ham.  Plea,  not  guilty.  The  cause  was  tried  at  the 
immemorial        Northumberland  assizes,  1817,  when  a  verdict  was  found 

had  been  part  ' 

of  the  county      for  the  plaintiff,  1 3/.  1 05.  damages,  subject  to  the  opinion 

of  Durham,  yet  ^  '  „      . 

had  always  con-  of  the  Couit  ou  thc  following  case. 
pubUc  burdens        The  plaintiff  was  petty- constable  of  the  district  of 

Vol**  ^eld,**  Crai^e,  and  the  defendants  justified  the  trespass  under  a 

that  it  was  to  warrant  of  distress  issued  by  two  of  them,  who  were 

be  presumed  ^      " 

that  such  dis-  justices  for  the  North  Riding  of  Yorkshire,  in  conse- 

the  original  di-  qucncc  of  plaintiff's  refusal  to  pay  the  amount  of  the 

i^counties  assessment  of  Craike  to  the  county-rate  of  the  North 

or  at  some  sub-  Riding.     The  district  of  Cratke  is  a  manor,  and  ancient 

sequent  period  ^  ' 

( when  it  was  se-  possession  of  the  Bishops  otDurham,  situate  in  the  North 

paratcd  from 

the  county  of  Riding  and  in  the  Wapentake  of  Bulmer,  at  some  dis- 

made  part  of  tance  from  the  body  of  the  county  of  Durham,  btUjrom 

Dwr^wi^^on  ^^^^  immemorial  it  has  been  and  is  a  part  of  the  county  of 

condition  of  its  jyurham.  There  are  justices  of  the  peace  resident  in,  and 

contnbutmg  to  j  r  -> 

the  burdens  of    exercisiug  jurisdiction  over,  the  district  of  Craike,  who 

the  county  of 

Yitrkj  and  that  are  appointed  by  and  act  under  the  commission  of  the 
was  liable  to  peace  for  the  county  of  Durham,  and  not  for  the  North 
tt^hS^    Riding  of  Yorfc«m     The  freeholders  of  Crai*^  have 

always  voted  in  county  elections  for  Durham,  and  not 
for  Y&rkshifc,    The  fines  of  lands  in  Craike  have  always 

*  This  case  was  arguad  at  Serjtantt'  Inn. 

been 
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been  levied  in  the  courts  of  the  county-palatine  of  Dtir-        ldl9. 
ham.     At  the  trial,  various  instances  wei  e  produced  of        """"" 
prosecutions  for  oitences  committed  at  Craike^  which        agaum 
had  been  tried  at  Durham,  and  in  which  costs  were  paid         '^^^ 
to  the  prosecutor  out  of  the  county-rate ;  and,  on  the 
other  band,    similar  instances  were  produced,  from 
which  it  appeared  that  the  justices  of  the  North  Riding 
had  exercised  a  jurisdiction,  both  civil  and  criminal, 
with  respect  to  matters  arising  within  the  township 
of  Craike,   and    that   from  the  year   1615,  the  in- 
habitants of  Craike  were  assessed  to  the  rates  of  the 
North  Riduig.     In  1674,  the  rate  was  raised  from  35/. 
to  602. ;  and  in  17S7,  the  inhabitants  of  Craike,  having 
refused  to  pay  their  usual  assessment,  the  magistrates 
of  the  North  Riding  ordered  a  case  to  be  prepared  for 
the  opinion  of  counseL  On  the  27  th  April,  1 742,  three 
years  after  the  passing  of  the  12  6.  2.  c.  29.,  the  inhabit- 
ants of  CroA^  again  refused  to  pay  the  rate.  Themagis- 
trates.  directed  any  two  justices  to  grant  a  warrant  of 
distress  to  levy,  and  that  the  Court  should  indemnify 
the  chief  constables  in  levying  the  dbtress.    On  the  8th 
October^  1745,  by  order  of  sessions,  reciting  that  the 
township  of  Craike  had  long  been  reputed  part  of  the 
county  of  Durham,  yet  that  it  had  always  been  taken 
as  part  of  the  wapentake  of  Bulmer ;  and  had  always 
been,  from  time  immemorial,  assessed  to^  and  paid  all 
manner  of  public  taxes  charged  for  the  North  Riding^ 
as  part  of  that  wapentake^  until  about  nine  years  befor^ 
and  that  nothing  had  since  been  done  by  the  proper 
officers  employed  for  recovering  the  same;  it  was  or- 
dered, that  the  chief  constable  employed  to  levy  the 
same  should  be  indemnified.      By  another  order  of 
sessions,    made  at  the    York   Midsummer  adjourned 

sessions, 
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1819.  sessionsi  1747}  reciting  that  the  constables  of  CratAr 
"■""""  had  absolutely  refused  to  pay  their  proportion  of  the 
against  county-rates  for  the  space  of  eight  years,  and  that  there- 
upon the  Court  had  ordered,  that  the  justices  residing  in 
the  said  wapentake  should  be  empowered  to  grant  such 
warrants,  and  pursue  such  measures,  as  they  should 
think  proper  for  the  recovery  thereof;  and  that  certain 
magistrates,  therein  mentioned,  did  grant  their  warrant, 
empowering  the  chief  constables  of  the  wapentake  to 
make  distress  upon  the  goods  of  the  constable  of  Craike, 
for  satisfying  the  arrears  of  the  rates;  and  that,  accord- 
ingly, a  distress  had  been  made  upon  his  goods,  but 
that  be  still  refused  to  pay  the  same^  upon  pretence 
that  Craike  was  always  reputed  part  of  the  county  of 
Durham^  and  therefore  not  liable  to  the  payment  of 
rates  in  the  county  of  York ;  that  a  replevin  was  sued 
forth  for  the  goods  distrained^  and  a  suit  in  law  was 
commenced  to  settle  the  right  in  question;  but  that 
the  petty  constable,  being  better  advised^  had,  with  the 
consent  of  the  rector  and  the  principal  inhabitants, 
applied  to  the  justices  to  cease  all  further  proceed- 
ings, and  had  submitted  to  pay  the  rates  and  arrears 
thereoi^  and  for  the  future  to  continue  to  -pay  the 
same  as  they  should  become  due,  as  anciently,  from 
time  immemorial  they  had,  and  of  right  ought  to 
have  done;  it  was  then  ordered,  that  all  further 
proceedings  should  cease,  and  that  the  constables, 
diurchwardens,  and  overseers,  and  other  substantial 
inhabitants  of  Craike,  should  tax  every  inhabitant  of 
the  said  parish  to  raise  the  sum  assessed.  At  the 
same  sessions,  there  was  a  petition  of  the  freehold- 
ers, copyholders,  poor  tenants,  farmers  at  rack-rent, 
inhabiting   the  town  and  parish  of  Craike,   stating 
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that  they  had  been  inadvertently  drawn  in  to  bring  on        1 8]  9. 
them8elve>>  a  law-suit,  in  connequence  of  the  non-pay-  ' 

/•I  1.11  ,     .        *  JoHlftOlf 

ment  of  the  county-rates,  which  they  were  advised  not       jgahut 
to  pay,    as  their  parish  was  reputed  to  be  parcel  of 
the  coun^  of  Durham^    and  not  of   the  county  of 
Yorki  but,   that  being  now  convinced  of  their  error 
and  mistake,  and  satisfied  that  they  ought  to  pay  the 
county-rates  of  the  North  Riding,  they  promised  for 
themselves  and  their  successors  to  pay  the  rates  con- 
stantly, as  they  were  anciently  accustomed  to  do,  and 
also  to  pay  the  arrears  due;  and  prayed  the  justices 
to  remit  part  of  the  arrears.    Then  followed  an  order 
of   sessions,  that   the  arrears    should  be  discharged 
upon  payment  by  the  petitioners  of  one  half  of  the 
assessment*     The  district  of  Cratkey  from  the  time  of 
the  conclusion  of  this  dispute,  always  contributed  to 
the  county-rate  of  the  North  Riding,  as  if  it  had  been 
a  part  thereoC     With  respect  to   the  payment    by 
Craike  before  the   said  dispute,   and  also  before  the 
12  G.  2.  of  those  rates,  for  which  the  general  county- 
rate  was  in  that  year  substituted,  the  following  do- 
cuments were  produced  in  evidence  at  the  triaL     A 
book  called  "  Nomina  Villarum,"  found  amongst  the 
records  of  the  North  Riding  sessions,  the  antiquity 
of  the  beginning  of  which    was    uncertain,   but  in 
which,    at  all   events,    there  were   entries    in  1727 
and  1785,  and  which  purported  to  contain  accounts 
<^  the  several  towns  within  every  division  of  the  North 
Riding*     In  this  book,  Craike  was  enumerated  as  one 
of  the  towns  within  the  wapentake  of  Btdmer.     By  an 
order,  dated  in  1735,  it  appeared  that  several  sums 
were  estreated  throughout  the  whole  North  Riding  for 

certain 
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1819.        certain  purposes,  viz.  1st,  a  relief  of  prisoners  in  lorA: 
■  castle;  2d,  hospital  money ;   Sd,  wages  of  governor  of 

^^^  house  of  correction ;  4th,  bridge  money;  5th,  charges 
DcALTftT.  of  soldiers*  baggage;  6th,  money  for  the  conveyance  of 
vagrants;  7th,  for  purchase  of  a  register  house.  At 
the  end  of  that  order,  followed  a  computation  of  the 
proportion  in  which  the  different  divisions  of  the  North 
Riding  were  to  contribute  to  these  estreats,  and  the  pro- 
portion of  Btdmer  was  computed  among  the  rest ;  but 
there  was  no  computation  for  the  proportion  of  the 
townships  in  the  several  divisions,  and  the  name  of 
Crathe  was  not  mentioned.  The  defendants,  also,  pro- 
duced the  duplicates  of  the  assessment  of  the  North 
Riding  to  the  land-tax,  from  the  time  of  the  passing 
of  the  first  land-tax  act,  AfW.SfM.c.l.^  in  regular 
succession,  down  to  the  time  of  the  trial,  from  which 
it  appeared  that  the  township  of  Craike  had  been 
oniformly  assessed  to  the  land-tax,  together  with  the 
rest  of  the  wapentake  of  Btdmer j  and  paid  its  pro- 
portion to  the  chief  constable  of  that  wapentake^  In 
the  appointments  of  the  collectors  of  the  land-tax, 
Craike  was  described  as  the  township  of  Craike^  in  the 
county  of  Durham^  and  within  the  land-tax  collection 
of  the  division  of  Buhner,  The  case  was  argued  by  — - 

Greyj  for  the  plaintiff.  The  distress  being  made 
before  the  passing  of  the  55  G.  3.  c.  5 1.,  must  be  justi- 
fied under  the  12  G.  2.  c.  29.  Now,  it  is  stated  as  a 
Eeurt,  that  Craike^  though  situate  in  the  North  Riding  of 
Yorkshire^  has  from  time  immemorial  been,  and  still  is, 
part  of  the  county  oi  Durham.  That  fact  is  recognised 
bj  the  legislature  in  several  public  acts  of  parliament, 
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two  of  which  are  the  militia  acts^  the  42  G.  3.  c.90.         1819. 

«.  151.,  and  2  G.  3.  c.  20.  $.133.     As  Craikej  therefore,        

IS  part  of  the  county  of  Durham,  it  cannot  be  liable  to  aganui 
the  general  county-rate  of  the  North- Riding  of  York' 
shire.  The  12  G.  2.  c.  29.  s.l^  reciting  several  other 
acts,  and  that  inconvenience  had  arisen  from  collecting 
the  several  rates  imposed  by  them,  empowers  justices 
to  make  one  general  rate,  in  lieu  of  the  several  separate 
and  distinct  rates  directed  by  the  recited  acts  to  be  made, 
and  by  s.  5*  provides,  that  nothing  contained  in  the 
act  shall  extend  to  make  persons  or  places  liable  to  pay 
to  any  rate  to  be  made  in  pursuance  of  that  act,  to  which 
such  person  or  place  was  not  liable  to  contribute  before 
the  passing  of  the  act.  Now,  if  any  pf  the  old  rates 
were  such  as  Craike  could  not  be  liable  to  pay  to  the 
North  Riding,  it  cannot  now  be  liable  to  contribute  to 
the  general  rate^  which  was  substituted  for  them«  One 
c^  those  rates  is  that  imposed  by  1 1  and  12  W.  3.  c.  19., 
for  building  and  repairing  gaols,  and  it  enables  justices 
to  distribute  and  charge  the  rate  upon  the  several  hun- 
dreds^  lathes,  wapentakes,  or  other  divisions  of  the  said 
county.  Another  of  the  old  rates  was  that  imposed  by 
the  43  Eliz.  c.  2.  s.  12.,  by  which  the  justices  of  every 
coun^  shall  rate  every  parish ;  so  that  the  rate  of  such 
taxation  pf  the  parishes,  in  every  county j  do  not  exceed 
the  rate  of  two-pence  for  every  parish  within  the  said 
county.  By  the  7  Jac.  1.  c.  4.  s.  6.,  one  of  the  purposes 
to  which  tins  rate  is  made  applicable  is,  to  afford  allow- 
ances to  the  governor  of  the  county  houses  of  correction. 
Another  of  the  old  rates  is  that  imposed  by  the  14  EUz. 
c.  5.  5. 37.J  by  which  the  justices  of  eoery  shire  are  em- 
poyrered  to  rate  every  parish  within  the  said  shire^  and 
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1819.         ^^^  money  is  to  be  applied  to  the  relief  of  prisoners 
■  committed  by  the  said  justices.     The  19  Car.  9.  c,4. 

against  s.  1.  afiords  a  similar  instance*  These  rates  were  not 
common-law  burthens,  but  were  created  (unless  the 
duty  of  repairing  the  couhty  gaol  be  an  exception)  by  the 

statute  regulating  the  mode  of  collecting  the  rates ;  and 
the  question  of  liability  must  be  tried  by  the  language  of 
the  statutes.  Now,  as  those  statutes  uniformly  confine 
the  jurisdiction  of  the  magistrates  in  assessing  and  col* 
lecting  them  to  places  within  their  own  counties,  it  is 
impossible  that  part  of  the  county  of  Durham  can  be 
legally  liable  to  pay  rates  to  the  North  Riding  of  York- 
shire. The  12  G.  2.  r.  29.  s.  2.  expressly  enacts,  that 
the  distress  is  to  be  made  by  warrant  of  two  or  more 
justices  of  the  county^  ridingj  division^  &c.  The  distress, 
therefore^  cannot  have  been  lawful,  unless  it  can  be 
shewn  that  the  two  iiiagistrates  of  the  North  Riding, 
n^ho  signed  the  warrant,  were  nbagistrates  of  the  county 
of  which  Craike  forms  a  part,  which  is  contrary  to  the 
&ct  found  that  Craike  is  part  of  the  eouilty  of  Durham. 
Admitting  it  to  be  true^  that  some  rates  had  been  im-> 
Alemorially  paid  to  the  North  Riding  by  Craike,  that 
would  not  establish  its  liability  to  contribute  generallv 
to  the  modem  cotinty-rate  of  the  North  Riding :  such  a 
lilibility  involves  a  presumption,  that  there  was  a  time 
when  Craike  w^  hot  a  part  of  the  county  of  Durham, 
which  is  contrary  to  the  fact  found  in  the  case.  The 
king  could  not,  by  any  I'eservation  in  a  charter  made 
before  the  period  of  legal  memory,  determine  the  dis- 
trict to  which  Craike  should  be  liable  to  contribute,  in 
lifiSpect  of  rates  which  were  not  then  in  ejtistence ;  and, 
in  that  respect,  this  c^se  differs  from  Shofy  v.  Jtichard- 


aofu 


DiiiTtr. 


IN  THE  Sixtieth  Year  op  GEORGE  III.  79 

am  (a),  and  Rex  y.  Chugh.  (&)     Even  if  the  crown  had         1819. 
die  power  of  making  such  a  re$ervation  at  the  time,  still 

Jofntson 

the  statutes  by  which  the  county-rates  have  at  different  jgahui 
times  been  imposed,  ought  to  be  construed  as  annulling 
that  reservation,  because  they  expressly  limit  the  juris- 
dicdon  of  the  magistrates,  in  such  matters,  to  the 
county  or  place  of  which  they  are  magistrates.  There 
is  no  authority  for  saying  that  a  place  can  belong  to 
two  coonties,  because  there  is  no  saving  in  any  of  the 
statutes  before  12  6.  2.  c.  29.,  either  general  or  special, 
which  could  apply  to  the  case  of  a  part  of  one  county 
paying  to  another  county ;  and  because  the  most  strik- 
ing anomalies  will  arise  from  the  liability  of  a  part  of 
Durham  to  contribute  to  the  general  county  rate  of  the 
North  Riding.  For  instance^  by  18  G.  8.  c  19.  !;.  l. 
courts  are  empowered,  in  prosecutions  for  felony,  to 
order  the  coonty  treonirer  to  pay  the  prosecntor  his 
expences,  which  sum  the  treasurer  is  to  b^  allowed  in 
his  accounts.  Now,  as  Craike  is  part  of  tfa^  county  of 
Durkamj  and  as  it  is  admitted,  in  JBleaf  v.  Qougk  (c%  that 
*'  the  king  cannot,  by  his  charter,  give  Judges  a  power 
to  try  in  one  county  oflbnces  committed  in  another  ;^  it 
follows,  that  felonies  committed  in  Cnoi^^  must,  except  in 
cases  specially  provided  for  by  statute^  be  tried  in  the 
county  ot  Durham ;  and  the  ptos^cotor  may  have  his  ex** 
pemet  allowed  out  of  tbefimd  arising  from  the  Durham 
county  fates.  This^  in  fkc^  is  ttaX/td  in  the  case  to  have 
faappmed  iti  several  instances.  Again^  und^f  14  JBiiz. 
r.  5.,  prisoners  sent  from  Craike  must  be  rdiev^  out 
of  the  Durham  rat^  to  which  Craiki  could  not  contri- 
bute^ supposing  it  liable  to  contribute  to  the  North 

(a)  Popfium,  \e,  {,h)  Dong,  791.  (c>  Ihug*  791. 
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1819.        Riding.     It  would,  however,  contribute  to  the  Nortfi 
■■  Riding  rate,  from  which  it  could  receive  no  benefit. 

agamtt  Again,  under  43  Eliz.  c.  2.  s.  1 2.,  and  IJac.  1.  c  4.  5. 6., 
similar  consequences  would  follow,  and  in  addition^ 
the  assessments  of  North  Riding  magistrates  mus\ 
have  depended,  for  execution,  upon  the  orders  of 
the  Durham  magistrates  residing  in  Craike,  Again,  if 
Craike  be  liable  to  contribute  to  the  county  rate  of  the 
North  Riding,  it  must  either  have  been  liable  to  con- 
tribute to'  the  building  of  tlie  register  house  of  that 
riding,  without  having  the  privil^e  of  having  the  me- 
morials of  the  conveyances  of  lands  situate  there,  regis- 
tered: or  Craike  must  have  been  entitled  to  that 
privilege^  and  all  conveyances  of  lands  there  must  be 
voidi  which  have  not  been  so  registered ;  and  yet,  as 
the  case  states,  ^^  the  fines  which  have,  been  levied  of 
lands  situate  in  Craike^  have  alwa3rs  been  levied  in  the 
courts  of  tlic  county  palatine  of  Durham.*^  For  the 
act  which  established  the  public  registering  of  convey- 
ances of  lands  within  the  North  Riding,  is  the  8  G.  2. 
c.  6.,  by  s*  3.  of  which  it  is  enacted,  that  the  charges  of 
erecting  and  establishing  the  raster  office,  shall  be  at 
the  public  charge  of  the  North  Riding,  which  charges 
shall  be  raised  by  the  justices  of  the  peace  of  the  North 
Riding,  in  such  manner  as  they  arc  empowered  to  raise 
money  for  the  repairs  of  county  bridges.  If  Craike  is 
liable  to  contribute  to  the  county  rates  of  the  North 
Riding,  and  that  liability  is  to  rest  on  an  implied  re- 
servation before  the  time  of  1^1  memory  it  is  difficult 
to  say  in  what  way  that  reservation  could  have  been 
worded,  so  as  to  include  all  subsequent  coi\nty  rates, 
without  applying  to  this  case  also;  and,  in  point  of 
fact,  the  extract  from  the  book  entitled  <<  Nomina  Vil-^ 
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Tjkm^^*    which  is  inserted  in  the  case,  shew&i  if  it  shews  1819. 

aoy  thing,  that   Craike  did  really  contribute  to  the  — — 

bailding  of  the  register  house,  'for  the  North  Ridijig.  agai!^ 


Tindal,  contra.  After  observing  that  Craike  )iad» 
from  the  earliest  period  of  which  there  was  any  evi*- 
dence^  \^een  assessed  to  the  burdens  of  the  North  Ridings 
was  stopped  by  the  Court. 

Abbott  C.  J.  This  action  seeks  to  set  aside  the 
usage  which  has  prevailed,  not  only  as  &r  back  as  the 
memory  of  living  persons  can  go,  but  as  &r  back  as 
any  written  document  applicable  to  the  subject  can  be 
found.  Now  we  certainly  ought  not  to  overturn  that 
usage^  if^  by  any  reasonable  intendment,  it  can  be  sup- 
posed to  have  had  a  legal  commencement.  In  the 
opinion  that  I  am  about  to  deliver,  1  wish  to  be  under- 
stood, as  not  deciding  on  the  question  of  the  juris- 
diction civil  or  criminal,  of  the  magistrates  of  the  North 
Riding,  over  tlie  township  of  Craike.  My  judgment 
is  confined  solely  to  the  point,  whether  Craike^  admit- 
ting it  to  be  parcel  of  the  county  of  Durham^  for  some 
purposes,  is  assessable  to  the  rates  of  the  county  of 
York.  I  am  of  opinion,  from  the  evidence  laid  before 
OS,  that  Craike  is  liable  to  contribute  to  the  county 
rates  of  the  North  Riding.  From  time  immemorial 
Craike  has  been  parcel  of  the  county  of  Durham  ;  whe- 
ther it  became  so  at  the  time  of  the  original  separation 
of  the  land  of  the  two  counties  of  Durham  and  Yarkf 
or  whether,  having  been  originally  part  of  the  county 
of  Yorkj  it  was  made  part  of  Durham^yrhen  the  latter 
became  a  county  palatine,  in  consequence  of  being 
parcel  of  the  possessions  of  tibe  Bishop  of  Durham^  we 
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1819.         do  not  know.     When  either  of  these  events,  however, 
took  place,  it  may  possibly  have  happened,   that  it  wa* 

Johnson 

agahut  then  settled  that  Craike  should  be  contributory  to  the 
burdens  of  the  county  of  Yaik,  and  not  to  those  of  DiiV' 
ham.  Then,  if  that  may  have  been  done,  the  question, 
on  the  evidence  before  us,  is,  whether  we  ought  not  to 
conclude,  that  what  might  lawfully  have  been  done  at 
one  or  other  of  those  periods,  was  in  fact  done.  All 
the  usage  leads  to  that  conclusion,  and  there  is  nothing 
against  it.  A  very  strong  argument,  also,  in  favour  of 
tliat  conclusion,  is  deducible  from  the  act  establishing 
the  land-tax,  which  became  a  substitute  for  aids  and 
other  rates  which  were  of  a  local  nature,  and  were 
collected  in  separate  districts.  Now  the  ^W.^M.c.  1. 
5.  28.  (which  was  the  first  land-tax  act)  provides,  that 
*^  all  places,  const  ablewicks,  divisions,  and  allotments, 
which  have  used  to  be  rated  and  assessed,  shall  pay  and 
be  assessed  in  such  county,  hundred,  rape,  wapentake, 
constablewick,  division,  place,  and  allotment^  as  the  same 
hath  heretofore  been  assessed  in,  and  not  elsewhere.*' 
From  the  time  of  passing  that  act  to  the  present  moment, 
the  district  of  Craike  hath  always  been  assessed  in  the 
North  Riding ;  and  the  only  mode  of  accounting  for 
that  is  to  suppose,  that,  before  the  passing  of  that  act, 
it  was  assessed  to  the  public  burdens  of  the  North 
Riding,  and  not  to  those  of  Durham.  None  of  the 
documents  go  so  far  as  to  shew,  that  there  ever  was 
a  time  at  which  this  township  was  not  assessed  to 
some  of  the  public  burdens  of  the  North  Riding; 
for  it  appears  at  all  times  to  have  been  assessed  to 
the  repairing  of  bridges,  and  the  character  of  that 
species  of  evidence  is  much  higher  than  that  of  all  the 
other  in  a  question  relating  to  a  county  rate;  for 
the  repairing  of  bridges  is  coeval  with  the  common  law. 

If 
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If  then,  ifrom  time  immemorial,  the  rates  assessed  181 9. 
locally  upon  the  township  of  Craike^  were  applicable  — — 
to  the  North  Riding,  it  seems  to  me  that  it  may  agaknu 
fairly  be  presumed,  that  it  was  specially  reserved  and 
provided,  either  on  the  original  separation  of  the  land 
into  counties,  or  on  the  taking  away  of  the  district 
from  the  North  Riding,  and  placing  it  in  the  county  of 
Durham  (if  that  did  in  fact  take  place),  that  it  should 
contribiite  to  the  burdens  of  the  North  Riding,  and  not 
to  those  of  Durham ;  and,  if  so,  we  ought  to  conclude, 
that  such  reservation  was  made,  and,  to  give  efiect  to  it, 
we  must  decide  that  this  district  ought  to  contribute 
generally  to  the  rates  and  burdens  of  the  North  Riding. 
It  will  not,  however,  follow,  from  our  decision,  that 
the  inhabitants  of  Craike .  lausX^  therefore,  contribute 
to  the  register  house.  My  opinion  goes  only  to  the 
liability  of  contributing  to  the  county  burdens.  I  wish 
to  be  understood,  as  pronouncing  no  opinion  on  that 
question,  or  on  the  question  as  to  the  jurisdiction  of 
the  magistrates  in  civil  or  criminal  cases. 

Baylet  J.  This  is  partly  a  question  of  law,  and 
partly  a  question  of  fact ;  as  a  jury,  however,  upon  the 
evidence  stated,  could  only  find  a  verdict  one  way,  and, 
if  they  founjd  otherwise,  it  would  be  the  duty  of  the 
Court  to  grant  a  new  trial,  it  seems  to  me,  that  we 
are  at  liberty,  without  breaking  in  upon  the  province  of 
the  jury,  to  deliver  our  judgment  on  the  case  as  now 
slated.  The  12  G.  2.  c.  29.  directs  the  justices  to  levy 
the  county-rates  within  the  limits  of  their  respective 
jurisdictions.  The  question  of  fact,  therefore,  is,  whe- 
ther for  the  purposes  of  the  county-rate  the  township 
of  Craike  is  within  the  jurisdiction  of  the  North  Riding 
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1819«        'magistrates.     It  seems  to  me  that  the  evidence  is  all 
"■""""         one  way.     I  think  it  quite  clear,  for  the  reasons  already 

JOHV  SON  ,  - 

agminst         givcn  by  my  Lord  ChiefJustice,  that  a  place  may  be 
in  one  county  for  certain  purposes,  and  for  certain  other 
purposes  not  in  the  county.     Craike  is  within  the  local 
limits  of  the  North  Riding,  yet  from  time  immemorial 
it  has  been  part  of  the  county  of  Durham,  Whetlier  it 
was  made  part  of  that  county  on  the  original  division 
of  the  kingdom  into  counties,  we  cannot  exactly  tell ; 
it  has  always,  however,  been  part  of  the  county  of 
Durham :  yet,  as  far  back  as  there  can  be  any  trace,  it 
has  constantly  contributed  to  the  burdens  of  the  North 
Riding.    Now  whether  this  took  place  on  the  original 
distribution  of  the  kingdom  into  counties,  or  whether  it 
became  so  on  any  subsequent  separation,  it  may,  in 
either  case,  have  been  made  part  of  the  condition  on 
which  it  was  made  parcel^  of  the  county  of  Durham^ 
that  it  should  continue  its  contributions  to  the  North 
Riding.     Now,  on  the  question,  whether  we  are  to 
consider  this  township  to  have  contributed  to  the  bur- 
dens of  the  North  Riding  from  time  immemorial,  the 
usage  is  all  oneway.     The  12G.  2.  c.  29.  passed  in 
1739,  and  in  174'7j  within  eight  years  after  the  passing 
of  that  statute,  a  dispute  tdces  place  on  this  very  point, 
and  it  appears,  that  the  constables  of  Craike  had  re- 
fused to  pay  the  county-rates  for  eight  years,  and  that 
a  distress  was  made  upon  the  goods  of  the  constable  of 
Craike^  who  revised  to  pay  on  the  ground  that  Craike 
was  part  of  the  county  of  Durham.     A  replevin  was 
sued  out  to   try  the   question,  but  the  constable  of 
Craike^  with  the  consent  of  the  rector  and  principal  in- 
habitants, applied  to  the  justices  to  cease  all  further 
prpoeedingS)  and  submitted  to  pay  the  rates  as  from 

time 
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time  immemorial  they  had  done.  These  proceed-  16 19* 
ings  must  have  made  the  subject  notorious  to  the  in-  """"" 
habitants  of  the  district  of  Craikcj  and  the  counties  of  «  againa 
York  and  Durham*  They  must,  at  that  time,  have  in- 
quired a&  to  what  was  the  immemorial  usage.  There 
is  then  a  petition  from  the  inhabitants  of  Craike  stating 
that  they  had  been  inadvertently  led  to  dispute  the 
right,  but  that  they  were  convinced  of  their  error,  and 
thqr  promise,  for  themselves  and  their  successors,  to 
pay  the  rates  to  the  North  Riding  for  the  future,  and 
thai  the  prayer  of  the  petition  is  to  remit  the  arrears* 
It  appears,  therefore,  that  when  this  was  made  matter 
of  contest  in  1 747,  the  inhabitants  of  Craike  acqui- 
esced in  the  rate.  If  the  case  stood  here  it  would  have 
furnished  very  strong  evidence  of  an  immemorial  usage 
to  contribute  to  the  burdens  of  the  North  Riding. 
But  it  does  not  rest  here ;  for,  from  the  commencement 
of  the  land-tax  in  1692,  the  inhabitants  of  Craike  have 
invariably  contributed  to  the  North  Riding  collection. 
Now  the  4  W.  4*  M,cA.  provides,  "  that  all  places  shdl 
contribute  to  those  counties  and  places  to  which  they 
have  b^n  anciently  used  to  make  their  contributions." 
If,  therefore,  under  the  first  assessment,  the  inhabitants 
of  Craike  were  rated  to  the  North  Riding,  and  not  to 
Durhami  it  is  an  admission  on  their  part,  that  they 
have  been  anciendy  used  to  pay  their  contributions 
to  the  North  Riding.  It  cannot  be  said  that  this 
was  paid  inadvertently,  for  what  was  the  county 
of  Durham  dcdng  from  the  commencement  of  all  time 
ia  that  respect?  The  township  of  Craike,  a  parcel 
of  the  county  of  Durham,  and  therefore,  generally 
ap«aki]ig,  liable  to  contribute  to  the  Durham  burdens^ 
has  never  contributed  to  them.    Although  liable  to 
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1819.  be  called  upon  for  a  contribution  for  the  land-tax,  it  i^ 
still  never  done.    The  North  Riding,  which,  appar- 

tigainti  ently,  would  not  be  entitled  to  call  upon  the  district  of 
Craike  for  contribution  in  that  respect,  is  constantly 
calling  upon  them.  There  is  also  another  document 
not  immaterial  in  this  case ;  it  is  that  which  directs  the 
rate  to  be  raised  from  45/.  to  60/.  Now  is  it  likely 
that  the  inhabitants  of  Craike  would  consent  to  pay 
such  an  increased  contribution  unless  they  had  known 
that  there  was  a  usage  which  bound  them  to  make  that 
contribution?  Without,  therefore,  entering  into  the 
question,  how  far  the  magistrates  of  the  North  Riding 
have  jurisdiction  in  the  township  of  Craike  it  appears 
to  me  quite  clear,  that,  for  the  purposes  of  the  county- 
rate,  Craike  is  within  the^limits  of  the  Nortli  Riding, 
and,  consequently^  that  the  present  assessment  was  duly 
made. 

HoLROYD  J.  I  am  also  of  opinion,  from  the  state- 
ment made  in  this  case,  that  the  district  of  Craike  is 
assessable  to  the  county-rates  of  the  North  Riding  of 
Yorkshire.  The  evidence  on  this  subject  is  all  one  way. 
The  statement  in  the  case,  as  to  the  jurisdiction  which 
the  Durham  magistrates  have  exercised  over  this  dis- 
trict, does  not,  in  my  opinion,  impeach  the  other  evi- 
dence with  respect  to  its  rateability.  Originally,  the 
district  of  Craike  might  have  been  (and  I  think  it  must 
be  taken  to  have  been),  part  of  the  North  Hiding  it- 
self. For  particular  purposes,  it  might  have  been  made 
part  of  the  county  of  Df/r^m,  with  the  exception,  bow- 
ever,  of  its  liability  to  bear  the  burd^s  of  the  North 
Riding  of  Yorkshire.  It  is  clear  that  it  may,  in  point 
of  law,  have  been  so  separated  from  the  county  of  York^ 
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with  a  saving  and  exception  of  the  rights  of  the  inhabit-^  1819. 
ants  of  the  county  out  of  which  it  is  taken ;  for  in  Sherry  — — 
V.  Richardson  (a),  it  is  laid  down,  that  as  the  king,  by  his  af^ainn 
letters  patent,  may  make  a  county,  and  exempt  this  from 
any  other  county,  so  may  he,  in  the  making  of  it,  save 
and  exempt  to  him  and  his  successors,  such  part  of  the 
jurisdiction  or  privilege  which  the  other  county,  out  of 
which  it  is  exempted,  had  in  it  before ;  and  in  Rex  v. 
Gough  (6),  it  was  expressly  held,  that  the  shire  hall  .of 
the  city  of  Gloucester^  which,  by  charter,  was  made  a 
county  of  itself,  is  for  the  purpose  of  trying  causes 
within  the  county  of  Gloucester,  That  was  an  indict- 
ment for  perjury  committed  in  the  shire  hall,  and  the 
venue  was  in  the  county  of  Gloucester ^  and  the  Court 
there  held,  that  the  venue  was  well  laid  in  the  county, 
the  shire  hall  continuing  part  of  the  county  for  the 
purpose  of  trial.  Then  if  this  might  be  so  by  charter, 
it  might  be  so  by  prescriptive  usage.  Now  if  Craike 
became  part  of  the  county  of  Ditrham^  by  grant  to  the 
bishop,  nothing  could  be  more  reasonable,  than  that, 
when  it  was  so  made  for  the  purposes  of  jurisdiction, 
there  should  be  a  saving  and  general  exception  of 
its  liability  to  contribute  to  the  burdens  of  the  North 
Riding;  for  otherwise,  the  burdens  of  the  rest  of 
the  inhabitants  would  be,  increased  by  the  separation. 
That  being  so,  and  it  appearing  from  the  evidence 
that  Craike  has  always  contributed  to  the  county-rate 
of  the  North  Riding,  it  results,  as  a  presumption  of 
law,  that  it  is  for  that  purpose  part  of  the  North 
Riding.  At  the  trial  the  judge  must  have  told  the  jury 
that  they  ought  to  presume  that  it  had  originally  been 

{a)  Popfiam,  16.  {0)  DounU  791. 

G  4  part 
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1819*  part  of  tke  North  Riding,  and  therefore,  in  law,  bound 
to  contribute  to  its  burdens.     If  the  jury,  without  any 

jigtAut  evidence^  were  to  find  a  contrary  verdict,  it  would  be 
the  duty  of  the  Court  to  grant  a  new  trial.  We  are 
bound,  upon  the  evidence  stated  to  us,  to  draw  the 
Mine  presumption  of  law.  I  am  therefore  of  opinion, 
thflt  the  district  of  Craike  is  liable  to  contribute  to  the 
eoimtyrrate  of  the  North  Riding  of  Yorkihire^  although, 
for  other  purposes,  it  is  to  be  taken  to  be  part  of  the 
eofmty  of  Durham, 


'  \ 


Best  J.  The  question  appears  to  me  rather  a  ques- 
tion of  &ct  than  a  question  of  law.  The  difficulty  in 
this  case  arises  from  Craike  being  part  of  the  county  of 
Durham.  The  only  question  of  law  is,  Whether  the 
king  has  the  power  to  place  a  portion  of  one  particular 
county  under  the  jurisdiction  of  the  magistrates  of  an- 
other county ;  and  if  he  has,  then  the  question  of  fact 
arises,  whether  in  this  case  that  has  been  actually 
done.  Now  I  am  clearly  of  opinion  that,  by  the  law  and 
constitution  of  this  realm,  the  king  might  give  to  the 
magistrates  oi  Durham  the  power  to  exercise  jurisdicr 
tion  within  this  district  It  appears  to  me  that  Craikf 
was  originally  part  of  the  county  of  York.  Whenever 
it  became  part  of  the  county  of  Durham^  it  may  have 
been  considered  convenient  to  give  to  the  magis- 
trates of  the  county  of  Durhatn  civil  and  criminal  juris- 
diction within  the  district,  and  still  not  to  exempt  it 
from  the  burdens  of  the  county  of  York ;  for  it  might 
have  been  most  unjust  so  to  do.  All  the  evidence 
shews  that  that  has  been  done  for  certain  purposes,  an^ 
there  is  not  any  instance  of  its  having  ever  contri 

butc 
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bated  to  the  burdens  of  Durham.     I,  therefore,  think         1819. 
that  this  district  was  properly  assessed  to  the  county  of 

York*  agaitui 


Judgment  for  the  Defendants* 


Djkaltkt. 


Malkin  against  Vickjsrstaff.  (a)  Amm^, 

Novembers^ 

ASSUMPSIT  for  goods  sold  and  delivered,  with    TwodiTiiionf 

-^-^  within  a  pariih 

the  usual  money  counts.     Plea  general  issue.     On   hadiqMrate 
the  trial,  at  the  last  Spring  assizes  for  the  county  of  tepvste  rates, 
Stqffbrdj   before  Garrao)  B.,   the  following  fiacts  ap-   Iheirpoof^ 
peared.     The  parish  oilpstones  contains  two  divisions ;    JJ^'jnd  o?* 
the  one  called  the  township  of  Ipstones,  the  other  the   ^^  y*"» "» ' 

making  up  their 

township  of  Morredge  and  Foxt.     In  1817  the  defend-   accounts,  the 
ant  and  John  Harrison  were  appointed  overseers  of  the   one  (if  they  had 
latter  division,  and  John  Pinnce  and  WiUiam  Vickerstaff'  ^^"^^^ 
of  the  former.     In  the  course  of  that  year  Prince  gave   |^^°^"j^^ 


authority  to  the  plaintiff,  who  lived  near  Cheadle^  to   of  the  other: 

•^  ^  '  Held,  that 

pay  2s.  6d.  per  week  to  a  pauper  belonging  to  fystonesj    this  was  in 

effect  bne  joint 

then  residing  at  Ckeadle.     In  pursuance  of  this  order   parochial  ac 
the  plaintiff  had  paid  10/.  145,,  for  which  the  action  was   SToieow.  ** 
brought.     The  action  was  not  commenced  till  Hilary   ^JI^^** 
term  last.     It  appeared  also  that  these  two  divisions  of  j^jn*  <>▼«"««" 

'^^  of  the  parish  at 

the  parish  had  separate  rates,  and  made  separate  pay-  ^rge.  Held, 
ments  to  the  poor  residing  in  each  division  respectively,  a  payment  has 
but  at  the  end  of  the  year  the  overseers  of  both  divisions    party,  at  the^  * 

sole  request 
of  one  orerseer, 
and  without  the  knowledge  of  the  others,  and  no  demand  is  made  upon  them  till  after  they 
are  out  of  ofBoe,  it  is  a  question  proper  for  the  jury  to  say,  whether,  under  these  ^pedal 
circumstances,  the  party  ought  not  to  be  considered  as  ha?inff  relied  upon  the  sole  respon- 
sibility of  the  oreraeer  at  wlu»e  request  the  payment  was  made. 

(a)  Thb  case  was  argued  at  Strftttnit*  Inn. 

met 
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1819.        met  together,  and  then,  if  one  division  was  "  out  of 
purse,"  and  the  other  had  money  in  hand,  the  balance 

against  was  paid  over  by  the  latter  to  the  overseers  of  the  former. 
The  defendant  was  not  proved  to  have  had  any  knowledge 
of  the  relief  ordered  by  Prince^  or  to  have  assented  to 
it  afterwards.  The  jury  found  a  verdict  for  the  plaintiff. 
Russell,  by  leave  of  the  learned  Judge,  in  last  Easter 
term,  obtained  a  rule  nisi  for  entering  a  nonsuit,  on 
the  ground,  1st,  That  these  were  two  separate  town- 
ships ;  and,  therefore,  the  overseer  of  one  could  not 
be  liable  for  relief  ordered  by  the  overseer  of  the 
other;  and,  2dly,  tliat  if  all  the  overseers  were  to 
be  taken  to  be  overseers  of  the  jmrish  at  large,  still 
there  was  not  such  a  privity  between  them  as  to  make 
one  liable  for  the  contracts  of  the  other,  of  which 
he  had  no  knowledge;  and  more  especially  when 
the  action  was  not  brought  till  long  after  the  year  of 
office  had  expired.  No  claim,  however,  was  made  at 
the  time  of  the  trial  of  going  to  the  jury  on  this  latter 
IK)int,  the  principal  question  then  being  as  to  the  first 
point. 

Peake  and  Puller  shewed  cause.  As  to  the  1st 
point,  it  appears  that,  in  fact,  at  the  end  of  every  year, 
the  money  raised  by  the  rates  was  brought  into  one 
general  account,  and  that  if  a  balance  was  in  the 
hands  of  either  party  it  w*as  paid  over  to  the  other. 
This,  therefore,  is  in  effect  having  one  general  fund 
for  the  whole  parish,  and  all  that  exists  is  only  refer- 
able to  an  arrangement  between  the  parties  for  their 
own  mutual  convenience.  If  that  be  so,  there  is  no 
pretence  for  saying  that  these  arc,  in  point  of  law,  sepa- 
rate 
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rate  townships,    Bex   v.  Newell  (a),    Peart  v.  West-         1819. 
gwrth{b)^   Rex  y*  Justices  of  Middlesex  {c\  Rex  v,  Ut-         " 
toxeter.  {d)     As  to  the  2d  point,  Watson  v.  Turner  [e)  is         againtt 
an  authority  to  shew  that  one  overseer  is  bound  by  the 
promise    of  the  other.      They  also   cited  Atkins  v. 
Banwell  {/)  and  Simmonds  v.  JVilmot.  (g) 

Jervis  and  Russell^  contra.  Here  there  are  separate 
appointments  of  overseers  for  each  township,  and  the 
money  is  raised  by  separate  rates,  and  the  poor  sepa- 
rately maintained.  This  case,  therefore,  is  materially 
distinguishable  from  those  cited ;  because  there  there 
was  one  joint  account.  And  in  Rex  v.  Newell  it  is  ex- 
pressly stated  that  the  whole  expenses  of  maintaining 
the  poor,  when  incurred,  were  computed  into  one  lu- 
teal sum ;  and  there  also  the  division  contributed  to 
that  sum  in  certain  fixed  proportions.  As  to  the 
2d  point,  Watson  v.  Turner  is  very  different  from  this 
case;  for  there  Turner  was  the  sole  acting  overseer; 
and,  besides,  the  action  was  brought  during  the  time 
both  overseers  were  in  office.  Here,  however.  Prince 
was  not  the  sole  acting  overseer.  It  will  be  extremely 
inconvenient  if  the  Court  shall  hold  that  one  overseer 
is  liable  for  such  a  contract  as  this,  with  which  he  is 
wholly  unacquainted  until  after  his  year  of  oiSce  is  ex- 
pired. It  is  then  quite  out  of  his  power  to  raise  any 
rate  for  the  purpose  of  reimbursing  himself.  One 
overseer  may  perhaps  make  a  great  many  improvident 
contracts,  which  may  not  come  to  the  knowledge  of  the 

(a)  4  T.  R.  nee.  (A)  3  Burr,  1610. 

(c)   1  BotU  39.  (d)  Doug.  346. 


(e)  Bull.  iV.  P.  1 29.  (/)  2  East,  505. 

(g)  5£sp.  N, P.M.  92. 


others 
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1819.  others  till  after  the  fourteen  days  have  expired 
within  which,  by  the  statute  of  the  17  G.  2.  c.  38,,  they 

Malkim  ,  • 

agtwKA  are  required  to  settle  their  accounts,  and  pay  over  the 
balance  to  their  successors*  Besides,  in  this  case,  the 
payment  was  to  a  pauper  not  resident  in  the  parish, 
which  is  not  within  the  ordinary  scope  of  the  overseer's 
duty.  They  also  cited  B^x  v.  Beeston  (a),  to  shew  that 
it  was  necessary  that  such  a  contract  should  be  made 
by  at  least  a  majority  of  the  overseers  of  the  poor. 

Abbott  C.  J.  One  of  the  questions  which  is  now 
presented  for  our  determination  is,  whether  the  pre- 
sent defendant  is  to  be  considered  as  a  joint  officer  with 
Prince  for  the  whole  parish,  or  only  as  overseer  for  the 
division  of  Morredge  and  Foxt.  Now  I  entertain  no 
doubt,  both  on  the  view  of  the  learned  Judge's  report, 
and  on  examining  the  annual  account^book  which  we 
have  been  requested  to  look  at,  that  he  must  be  con- 
sidered as  overseer  of  the  whole  parish ;  for  we  see 
there  that  at  the  end  of  every  year  the  balance  in  the 
hands  of  the  overseers  of  the  one  division  is  paid  over 
to  the  overseers  of  the  other.  This,  therefore,  is  in 
effect  having  one  general  fund  for  the  maintenance  of 
the  poor  of  both  divisions ;  and  the  case  must,  there- 
fore, be  considered  as  if  all  these  foiur  persons  had  been 
originally  appointed  joint  overseers  of  the  parish  of 
Ipstones.  Then  another  question  is  raised,  whether, 
admitting  this  to  be  so,  the  defendant,  under  the  special 
circumstances  of  this  case^  is  chargeable  for  the  con- 
tract made  by  Prince  ;  and  whether,  from  the  length 
of  time   which  has  elapsed  before  the    action    was 

(a)  3  T.  R.  59>2.  ^ 

brought, 
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brought,   and  the  defendant's  being  now  ont  of  office,         1819. 
the  plaintiff  ought  not  be  considered  as  having  trusted        ^ 
to  the  sole  responsibility  of  Prince.    That,  however,         against 

ViCXXMTlFf* 

was  a  question  of  fiurt  for  the  jury.  And  if  it  had  been 
admitted  at  the  trial  that  the  defendant  and  Prince 
were  joint  overseers,  the  defendant's  counsel  might 
then  have  insisted  upon  this  latter  point.  If  that  had 
been  done,  perhaps  the  plaintiff  might  have*  adduced 
more  evidence  upon  this  subject.  I  am,  therefore,  of 
opinion  that  this  verdict  ought  not  to  be  disturbed. 

Batley  J.  I  am  of  the  same  opinion.  Upon  the 
first  question,  there  is  no  doubt;  for  the  IpzUmei  ac- 
counts which  are  produced,  state  the  overseers  to  be 
out  of  purse  104/.  lis.  \\jL  and  they  add  in  reduction 
of  diis  account  '^  To  a  sum  in  hand  with  the  Morredge 
overseer  68/.  lis.  \0\d.  leaving  our  balance  out  of 
pocket  352.  19s.  6^"  And  the  Morredge  account, 
after  stating  their  balance  in  hand,  speaks  of  the  sum 
of  68^  lis.  I0\d.  as  <<  the  balance  due  to  the  parish." 
This,  I  think,  shews,  beyond  all  doubt,  that  both  these 
accounts  form  together  one  entire  parochial  account, 
and  that  the  subdivision  of  the  parish  is  a  mere  matter 
of  arrangement ;  and  I  observe  also,  that  nearly  the 
same  persons  have  examined  and  allowed  both  accounts. 
The  second  question  was  clearly  for  the  ^>nsideration 
of  the  jury.  And  the  amount  of  this  verdict  being 
under  20/.,  no  new  trial  can,  according  to  the  usual  rule 
(rf'this  Court,  be  granted.  It  may,  however,  be  a  ques- 
tion very  proper  for  the  determination  of  a  jury,  where 
a  party  has  paid  money  at  the  request  of  one  overseer 
and  makes  no  demand  upon  him,  nor  any  application  to 
the  other  overseers  during  their  year  of  office^  whether 

he 
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1819.         he  ought  not  to  be  considered  as  having  abandoned  his 

Malkin        claim  upon  the  others,  and  relied  solely  upon  being 

QgMnu         repaid  by  the  overseer,  at  whose  request  the  money 

was  advanced.'     That,  however,  was  not  put  to  the 

jury  upon  the  present  occasion.     And,  therefore,  I  am 

of  opinion  that  this  rule  must  be  discharged. 

HoLROYD  J.  As  the  second  point,  upon  which  I 
should  have  entertained  considerable  doubt,  namely, 
whether,  under  these  circumstances,  the  jury  ought  not 
to  find  that  the  credit  was  given  to  Prince  only,  and  not 
to  the  parish,  was  not  made  at  the  trial,  the  present 
case  is  narrowed  to  the  consideration  of  the  first  point 
only.  As  to  that  point,  I  am  clearly  of  opinion  that 
although  there  were  separate  ovierseers  and  separate 
rates,  yet  that  the  whole  money  raised  went  as  an  en- 
tire fund  to  the  maintenance  of  the  poor  of  the  parish 
at  large.  If  so,  the  defendant  and  Prince  must  be 
considered  as  joint  overseers  for  the  parish,  and  the 
verdict  is  right. 

Best  J.  concurretl. 

Rule  discharged. 


af 
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1819 


Saunders  and  Others,   Executors  of  Thomas  Saturday, 
Saunders,  against  Bridges  and    Another, 
Sheriff  of  Middlesex,  (a) 

ACTION   on  the  case  a£:ain8t  the  defendants,  as  Twowrfttof 

late  sheriff  of  Middlesex^  for  a  false  return  of  nulla  suit  of  different 

bona  to  a  writ  of  fi.  fa.     This  cause  was  tried  at  the  imaed  agaixut 

sittings  at  Westminster,  after  Triniti/  term,  1817,  when  ^^^^' 

a  verdict  was  taken  for  the  plaintifis,  subject  to  the  "o*  more  than 

*^  •'  suffiaenttosa- 

opinion  of  the  Court  upon  the  following  case :  ti«fy  the  fim 

_  -,  executioii.  The 

In  Hilary  term,  1817,  the  testator,  Thomas  Saunders,   officer,  under 
recovered  a  judgment  against  one  Henry  Morini,  for    conU^<rf  in"*' 
250/.  5s..,   and  on  the  5th  of  February,  in  the  same    l»«e«on  ""ta 

'  *^  the  goods  were 

term,  issued  a  fi.  fa.  upon  the  judgment,  directed  to  the    k>W  bythe 

fiheriffl    The 

Sheriff  of  Middlesex,  to  levy  the  amount.     On  the  fol-   defendant  then 

obtained  a  fnlfi 

lowing  day,  the  writ  of  fi.  fa.  was   delivered  by  the    for  setting  aside 
plaintiff's  attorney  to  the  defendants,  who  granted  a    tion;  and!**^' 
warrant  thereon  to  one  of  their  officers,  under  which  he    P«}**^"«  **>** 

'  rule,  there  were 

entered  the  house  of  Morini,  and  found  that  another    conferences  be- 
tween all  the 

officer  of  the  sheriff  of  Middlesex  had  levied,  and  was    parties,    'iiie 

rule  howGVGP 

in  possession  of  the  same  goods,  under  a  prior  writ  of  was  made  abso- 
jB.  fa.,  at  the  suit  of  one  i.  Williams,  and  which  writ    shCTiff  was*or- 
had    been  delivered  to  the  sheriff,  on  the  5th  of  Fe-    jlf^  Jp  w  to 

'  the  defendant 

bruajy,  1817,  and  was  indorsed,    to  levy  214/.   145..    the  proceeds  of 

•^  ,      "^  the  levy.     The 

Notwithstanding  the  previous  execution,  the  officer,    sheriff,  having 

so  paid  the  roo* 
ney,  without 
having  applied  to  the  Court  for  relief,  and  without  hi^ving  given  any  notice  to  the  plaintiff 
in  the  second  execution,  was  held  liable  to  him  for  that  amount,  in  an  actioq  for  a  false  re* 
turn  of  nulla  bona. 


(a)  Tlijs  case  was  argued  at  Serjeants*  Inn* 

under 


Bridges. 
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1819.        under  the  second  fi.  fiu,  entered  into  possession,  and 
'  continued  in  possession  until  the  sheriff  removed  the 

against  goods  for  Sale  under  the  prior  execution,  and  sold  them 
to  satisfy  WiUiams^s  writ.  The  produce  of  the  goods, 
deducting  rent  and  taxes,  was  considerably  short  of 
the  sum  indorsed  on  the  first  writ  Subsequent  to  the 
sale  under  the  prior  execution,  a  notice  was  served  on 
the  defendants,  by  Morint%  attorney,  of  an  intended 
motion  to  the  Court  to  set  aside  the  judgment  and 
execution  issued  at  the  suit  of  Williams^  and  that  the 
money  levied  under  that  writ  might  be  restored  to 
Morinij  and  requiring  the  sheriff  to  retain  such  money 
until  such  application  could  be  made  to  the  Court.  In 
Easter  term,  1817)  Morini  accordingly  applied  for  and 
obtained  a  rule  for  setting  aside  fVilUams^s  execution. 
Pending  the  rule,  there  were  frequent  conferences  be- 
tween all  the  parties,  namely,  the  parties  to  the  first 
and  second  execution,  and  the  defendants.  The  rule 
^as  at  length  made  absolute,  and  the  sheriff  was  di- 
rected by  the  Court  to  pay  back  to  Morini  the  amount 
of  the  levy  under  Williams'^  execution.  The  testator, 
Thomas  Saundersy  died  on  the  29th  of  Aprils  1817,  leav- 
ing the  plaintiff  his  executors,  and,  after  his  death, 
they  made  several  applications  to  the  defendants,  as 
sheriff,  to  pay  over  the  balance  of  the  proceeds  of  fVil" 
liams^s  execution,  but  which  they  refused,  alleging  that 
they  had  paid  that  balance  to  Morini^  in  pursuance  of 
the  rule  of  Court,  and  that  he  had  no  other  goods  in 
their  bailiwick.  On  the  22d  of  November^  1817,  the 
defendants,  as  sheriff,  being  ruled  to  return  the  writ  of 
fi.  fa.  at  the  suit  of  SaunderSf  returned  nulla  bona. 

Cort^f 


BmiMia 
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Conoffi^    for    the  plaintifTs.     Thd  sheriff   is   liable.         IS  1 9. 
The  first  execution  was  set  asid&  and  the  money  be-       „ 
came  thereby  a  fund  in  the  sheriff's  hand,  to  satisfy         av^aina^ 
any  execution  lying  in  his  office.      It  is  true  that  the 
sheriff  was  bound  to  obey  the  rule  of  Court ;  but,  inas- 
much as  the  money  was  in  his  hands  at  the  time,  and 
the  writ  at  the  suit  of  Saunders  likewise  remained  in 
his  office,  the  money  was  impressed,  as  it  were,  with  a 
specific  lien  in  fayour  of  the  plaintiffs.     The  sheriff 
should  have  applied  to  the  Court  in  the  difficulty  cast 
upon  him  by  the  rule  obtained  by  Morini^  and  tl^ 
Court  would  have  protected  him  as  a  public  officer; 
but,  by  paying  the  money  to  Morini^  whilst  a  writ  of 
fi.  &.,  actually  levied  on  the  goods,  was  in  his  office,  as 
yet  unsatisfied,  he  contravened  his  duty,  and  left  the 
plaintifis  without  any  remedy  but  the  present  action. 
In  Jones  v.  AiherUm  (a),  the  Court  of  Common  Pleas 
decided,  that  if  a  second  fi.  fa.  be  deliver^  to  the  sheriff 
after  he  has  the  defendant's  goods  in  possession,  under 
the  prior  fi.  fa.  of  another,  the  goods  are  bound  by  the 
second  execution,  subject  to  the  first  execution,  from  the 
date  of  the  delivery  of  the  last  writ  to  the  sheriff,  and  tliat 
without  warrant  on  the  second  writ,  or  further  seizure. 
The  sheriff  could  not  make  a  fiirther  seizure,  or  acquire 
a  more  complete  possession.     In  this  case,  Burrough  J. 
is  reported  to  have  said,  '*  Suppose  there  had  been  a 
sale  and  an  overplus,  would  not  the  overplus  be  bound 
by  the  second  writ  in  the  sheriff's  hands,  and  applicable 
to  satisfy  that  execution  ?"     And  the  Court  ot  C  P. 
assented  to  that  observation. 

(«)  7  Taunt,  B6, 

Vol.  III.  H  Holt, 
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1819.  HoU^  contra.     The  first  execution  swallowed  up  all 

.  the  cfiects  of  Marini;  and  his  (roods,  beinff  converted 

agamtt  into  money,  became  an  executed  satisfaction  in  the 
hands  of  the  sheriff,  for  the  purposes  of  the  first  exe- 
cution. There  was  nothing,  therefore,  on  which  the 
second  execution  could  attach,  and  the  sheriff  could 
make  no  other  return  than  7jidia  boiia.  Nothing  could 
be  clearer  than  that  the  sheriff  could  not  take  or  re- 
tain money  in  execution ;  and,  in  this  case,  the  sheriff, 
having  sold  the  goods,  and  there  being  no  other  goods 
lielongiiig  to  Monni  in  his  bailiwick,  had  no  fimd  to 
satisfy  the  second  writ.  Knight  v.  Criddle{a\  and 
Tiddhouse  v.  Croft  [b\  are  authorities  in  point.  In  the 
latter  case,  the  Court  refused  to  order^  the  late  shei'ifT 
to  pay  into  the  hands  o^  the  succeeding  sheriff  the  sur- 
plus of  a  firmer  execution  against  the  defendant's 
goods,  at  the  suit  of  the  same  plaintiff.  The  Court 
has  oflen  refused  to  order  the  sheriff  to  retain  in  sa- 
tisfaction of  a  present  writ  of^fi.fa.j  money  or  bank 
notes,  which  the  sheriff  had  before  received  for  the  use 
of  the  person  against  whom  an  execution  had  issued, 
upon  the  principle  that  goods  only,  and  not  money  or 
bank  notes,  are  subject  to  an  execution.  Here,  too, 
the  sheriff  has  acted  only  in  obedience  to  the  rule  of 
Court,  in  paying  over  this  money  to  Morini,  which 
rule  ought  to  protect  him  as  a  public  officer.  But 
supposing  it  should  be  a  mere  question,  as  to  whidi 
of  the  parties  should  have  applied  to  the  Court,  the 
circumstances  of  the  case  shew  that  it  was  the  duty  of  Ae 
plaintiffs.  For  they  were  privy  to  all  the  proceedings  of 

(fl)  9  East,  48.  (6)  4  Eas^,  510. 

Marinif 
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Marinij  in  setting  aside  the  execution ;  and  the  know«  1819. 

ledire  of  the  sheriff  of  this  important  fact  was  only  to  — — 
be  presumed  from  his  official  character,  and  was  not  agahui 
brought  home  to  him  directb/^  as  it  was  to  the  plaintiffs. 

Abbott  C.  J.  It  occurred  to  me,  at  first,  that  perhaps 
a  valid  argument  might  be  adduced  in  favour  of  the 
sheriff  in  this  case,  from  the  different  communications 
which  are  stated  to  have  taken  place  between  the  parties 
whilst  the  rule  in  this  Court  was  pending.  I  thihk,  how- 
ever, the  best  general  rule  we  can  lay  down  in  a  case  of 
this  kind  is  this,  that  if  the  sheriff  is  served  with  a  rule 
requiring  him  to  pay  over  money  to  a  defendant,  he 
ought  to  relieve  himself  from  that  part  of  the  rule,  either 
by  an  application  to  the  Court,  or  by  giving  notice  to 
the  defendant  that  there  is  another  writ  in  the  office. 
That  will  be  a  good  general  rule,  applicable  to  all  cases, 
and  will  work  no  injury  or  inconvenience  to  the  sheriff. 
But  if  we  were  to  enter  into  an  enquiry  as  to  what  com- 
munications took  place  between  the  sheriff  and  the 
respective  attomies,  we  should  be  opaiing  a  wide  door 
to  litigation.  It  is  more  convenient  for  the  sheriff  to 
have  a  general  rule,  by  following  which  he  will  always 
be  safe.  I  am,  therefore,  of  opinion,  that  the  plaintiff  is 
entitled  to  the  judgment  of  the  Court. 

Baylxy  J.  The  duty  of  the  sheriff  is  plain.  He 
has  two  writs  in  his  office.  If  the  first  be  a  good  writ, 
there  is  not  sufficient  to  satisfy  the  second  execution ;  if 
it  is  a  bad  writ,  there  is  sufficient.  Now,  the  plaintiff 
having  notice  that  there  is  an  application  to  the  Court 
in  order  to  defeat  the  first  execution,  instead  of  taking 
away  the  writ  from  the  sheriff's  office,  or  calling  for  a 

H  2  return 
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1819.  return  of  that  writ,  leaves  it  there,  with  a  view  to  have 
"""""  the  money  levied  applied  to  his  writ,  if  ultimately  it 
oigairui  should  be  fouud  not  to  be  applicable  to  the  first  execu- 
tion. It  is  ultimately  found  not  to  be  applicable  to  the 
first  writ.  On  that,  the  Court  makes  an  order  to  the 
sheriff  to  pay  the  money  over  to  Morini.  'The  Court 
.  did  not,  however,  know  that  there  was  any  other  writ,  by 
virtue  of  which  the  money  levied  on  the  goods  might  be 
detained;  but  the  sheriff  did  know  that  fact,  and  he 
knew  that  he  might  be  called  on  to  make  k  return  upon 
that  second  writ  at  some  future  time.  That  being  so, 
as  the  sheriff  did  not  apply  to  the  Court  for  directions, 
nor  give  notice  to  the  plaintiff  that  he  had  been  served 
with  the  rule  to  pay  over  the  money  to  Morini^  which 
would  have  enabled  the  plaintiff  to  make  such  an  appli- 
cation himself,  it  seems  to  me  that  his  paying  the 
money  was  in  his  own  wrong,  and  that  the  plaintiff  ia 
entitled  to  our  judgment. 

« 

HoLROYD  J.  I  am  of  the  same  opinion.  The  exe- 
cution on  the  first  judgment  being  set  aaide,  the  money 
was  applicable  to  the  second  execution  only ;  and  the 
plaintiff,  having  that  right  against  the  sheriff  under  his 
execution,  ought  not  to  be  deprived  of  it  by  the  rule  of 
Court,  which  called  upon  the  sheriff  to  pay  the  money 
oyer  to  Morinu  The  sheriff  might  have  applied  to  the 
Court,  and  have  shewn  that  the  money,  which  he  was 
ordered  to  pay  over,  clearly  belonged  to  another  per- 
son. It  was  his  duty  to  have  made  the  application,  or, 
at  least,  to  have  given  notice  to  the  present  plaintiff  of 
the  former  judgment  and  execution  having  been  set 
aside,  and  the  order  of  the  Court  on  him  to  pay  the 

money 
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money  over  to  the  defendant  in   that  action.      The         181!). 
sheriff  ouirht  to  have  done  this,  in  order  that  the  pre-       ., 
sent  plaintiff  might  have  applied  to  this  Court,   if  he         ngaintt 
had  thought  proper  to  do  so.     It  appears  to  me,  there- 
fore, that  this  action  is   maintainable,   and  that  the 
plaintiff  is  entitled  to  the  judgment  of  the  Court« 

Best  J.  I  am  of  the  same  opinion.  The  sheriff  is 
called  upon  to  do  something  by  the  rule  of  Court, 
which,  if  thte  Court  had  been  aware  of  his  situation, 
they  would  not  have  called  upon  him  to  do.  It  was 
for  him  to  come  and  get  rid  of  that  order ;  and  it  is 
entirely  owing  to  his  own  neglect,  in  not  making  such 
an  application  to  the  Court,  that  the  money  has  passed 
out  of  his  hands  and  the  plaintiff  been  prejudiced. 
Under  these  circumstances,  it  appears  to  me  that  the 
present  action  is  clearly  maintainable. 

Judgment  for  the  plaintiff. 


WiGLEY  agaUist  AsiiTON  and  Others,  (a)       saiurdojf, 

®  ^    ^     ^     November  S\h, 

A  SSUMPSIT  by  plaintiff,  against  MaryNolAeAshtonj  A  count  in  ns- 

widow,    the    Rev.  Henry  Denny  Bemersy  clerk,  hurtSmd  and" 

and  Sarah  his  wife,  WiUiam  Bemers,  and  Rachel  AUen,  "^^^^ 

his  wife,  and  Henry  Fitzwilliam  Bernard,  and  Frances.  ^"'^  ^f  ^'^^ 

'  '^  -7  7    annexed,  upon 

his  wife,  which  said  Maty  Nobler  Sarah  Machel  Allen,    promises  by  the 

testator  to  pay 

and  Frances,  are  the  administratrixes  oi  Richard  Miler,    rent,  cannot  be 

joined  with 
counts  upon  promises  by  the  husband  and  wife,  as  administratiix,  for  use  and  occupation 
by  them  afier  the  death  of  the  testator. 

(fi)  This  case  was  argued  at  S^rjeants^  Inn. 

H  3  deceased, 
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1 8 1 9.  deceased,  with  the  will  annexed.  The  first  count  stated, 
— —         that  MileTj  the  deceased,  was  tenant  to  the  plaintiff  of 

p^cdiut  certain  premises  therein  mentioned,  from  year  to  year, 
and  that  he,  the  testator,  promised  to  pay  rent  during 
the  contmuance  of  the  tenancy ;  it  was  then  averred, 
that  the  tenancy  continued  until  the  ^ZxSxAugusty  1818, 
and  that  a  quarter's  rent  was  due.  The  second  count 
was  also  on  a  promise  by  the  testator.  It  is  uimecessary 
to  state  the  third  count,  as  the  Court  did  not  pronounce 
any  judgment  upon  it.  The  fourth  count  stated,  that  the 
said  H.  Denra/f  W,  Beniersy  and  H.  Fitzmlliamf  whilst 
they  were  so  married  as  aforesaid,  and  the  said  Mary 
Noble^  Sarahj  Racket  Allen,  and  Frances,  as  such  adminis- 
tratrixes as  aforesaid,  were  indebted  to  the  plaintiff 
for  the  use  and  occupation,  &c.  of  the  premises  by  the 
said  H.  Denny  and  W.  Bemers,  and  H.  Fiizwilliamf 
whilst  they  were  so  married  as  aforesaid ;  and  the  said 
Mary  Noble,  Sardft,  Rachel  Allen,  and  Frances,  as  such 
administratrixes,  as  aforesaid.  Then  promises  were 
laid  by  the  three  husbands,  and  their  wives,  and  Mary 
Noble,  as  administratrixes.  To  this  declaration  there 
was  a  general  demurrer. 

The  Court,  after  hearing  Tindal  in  support  of  the 
demurrer,  and  Chitty,  contra,  who  cited  Pearson  v. 
Henry  (a),  TttgmeU  v.  Heyman  {b),  Powell  v.  Gm- 
ham  {c),  and  Thompson  v.  Stent  {i),  were  clearly  of  c^- 
niop  that  this  was  a  misjoinder,  inasmuch  as  the  fourth 
count  made  the  defendants  personally  liable,  and  the 
first  two  counts  made  £hem  liable  only  to  the  extent 

oF  assets. 

Judgment  for  defendants. 

(«)  S  T.  It  6.  {b)  5  Cam2)b,  398. 

(«)  7  Taunt,  580.  (d)  1  Taunt  3'JV. 
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Mann  against  Davers,  Clerk,  (a)  aw/^tcoi, 

A  CTION  for  false  imprisonment.     Plea,  not  guilty.  AconTicdon 

The  cause  was   tried  before  Dallas  C.  J.  at  the  piaintIff;h«T- 

Stiffblk  Spring  assizes,  1818,  when  a  verdict  was  found  brourfirbefore 

for  the  plaintiff,  4O5.  damages,  subject  to  the  opinioD  of  »ma|pstraieon 

the  Court  on  the  following  case:  chirginghim 

with  ba?ing 

The  defendant  was  a  magistrate  of  the  county  of  unlawfully  re- 

Suffblk,  and  had  committed  the  plaintiff  to  prison  as  an  a  certificate  to 

idle    and    disorderly  person  under  the   17  G.  2.  c.B.  wwS^chS 

The  defence  was  a  rejjular  recorded  conviction  of  the  ^^  removed, 

°  and  that  upon 

plaintiff,  and  the  information  stated,  that  within  three    **>**  occaaon 

he  confessed 

months  the  plaintiff  unlawfully  returned  from  the  parish  himself  guUty : 

of  A.  to  the  parish  of  B.  from  which  last-mentioned  pa-  conviction  was 

rish  he  had  been  legally  removed  to  the  said  parish  of  §^of  ul°and 

A.  by  an  order,  &c.  without  brinflfinc:  a  certificate  from  *h**  »*  '^^  "wt 

J  ^  00  necessary  to 

the  said  parish  of  A.     The  conviction  then  stated  that    »*»*« »« »t  ex- 

t  <•  pressly  any  act 

the  plaintiff  being  brought  before  the  defendant  had  of  vagrancy, 

confessed  himself  guilty  of  the  oflence.     It  appeared  thep^ycon- 

from  the  facts  stated  in  the  case  that  when  the  plaintiff  Ji^^dSfencT* 

returned  to  the  parish,  he  was  not  in  a  state  of  pau-  ^^^  he  did  not 

'  '  ^  return  m  a  state 

perism,   but  that  he  maintained  himself  by  his  own   of  pauperism, 
labour,  and  that  he  was  actually  taken  up  upon   the 
charge  upon  which  he  was  convicted,  when  he  was 
working  in  the  harvest-fields.     The  question  was,  whe- 
ther the  conviction  was  a  bar  to  the  action. 


Robinson^  for  the   plaintiff.      If  the  conviction  be 
good  on  the  face  of  it,  it  is  a  bar  to  the  action.     The 

(a)  This  case  was  argued  at  Serjeanlt'  Inn. 

H  4  case 
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Maxm 
Patxas. 


case  of  Gren^  v.  Cooksan  (a),  however,  is  an  authority  to 
shew  that  if  the  conviction  be  bad  upon  the  face  of  it, 
trespass  will  lie  against  the  magistate,  although  tlie 
conviction  has  not  been  quashed,  and  that  notwith- 
standing the  43  G.  3.  c.  141.    Here,  however,  the  con- 
viction is  bad ;  for  the  information,  which  alone  gives 
the  magistrate  jurisdiction  of  the  cause,  does  not  state 
any  act  of  vagrancy  committed  by  the  plaintiff,  but 
leaves  it  to  be  inferred  only  from  the  fact,  that  he  return- 
ed without  a  certificate  to  the  parish  from  which  he  had 
been  removed.     Now  that  is  not  a  sufficient  description 
of  the  offence,  unless  the  mere  act  of  returning  is  crimi- 
nal under  all  circumstances,  even  though  the  party  re- 
turning be  very  far  removed  from  the  state  of  pauperism. 
Lord  Kenyouy  in  Rex  v.  FiUongley  (£),  said  that  there  is 
nothing  in  an  order  of  removal  which  prevents  the  re- 
turn of  a  pauper  if  he  do  not  return  in  a  state  of  va- 
grancy, and  in  Rex  v.   Angel  {c)    this  Court  held  a 
similar  commitment  irr^ular  because  it  did  not  state 
that  the  pauper  was  chargeable  or  likely  to  be  charge- 
able.    The  conviction  here  has  followed  the  very  words 
of  the  statute  17  G.  2.  c.  9.    In  R^x  v.  James  {d)  Bul^ 
ler  J.  lays  it  down  that  where  a  particular  act  consti- 
tutes the  offence  it  may  be  enough  to  describe  it  in  the 
words  of  the  legislature,  otherw'ise  where  the  legislature 
speaks  in  general  terms.     The  statute  17  G.  2.  creates 
no  offence ;  it  merely  classifies,  for  certain  purposes,  a 
certain  number  of  offences,  and  it  refers  to  the  subsisting 
law,  when  it  renders  the  unlawful  returning  criminal, 
which  seems  to  imply  that  there  may  be  a  lawfiil  re- 


(a)    l€£ast,15. 

(0)  u  T.n.  700. 

(r)  Cm.  tffHp,  JJardiv,  124. 

(c/)  Cald£.4jS. 

tuniiiis 
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tarning.  Rex  v.  Chapman  [a)  and  Rex  v.  Sparling  {b)  are         181 9. 

aathorities  to  shew  that  it  is  not  always  sufficient  to  use        — — 

the  words  of  the  statute  in  the  conviction.     Here  the         agairut 

conviction  should  have  stated  wherein  the  unlawfulness 

of  the  returning  lay,  and  not  have  left  it  to  be  implied 

from  a  circumstance  m  itself  not  criminal.     In  Rex  v« 

Speed  («),  it  was  held  sufficient  that  the   conviction 

stated  that  the  defendant  had  unlawfuUy  killed   the 

Mow  deer^  but  that  was  expressly  on  the  ground  that 

the  killing  was  the  gist  of  the  offence;  here  the  gist  of 

the  ofience  is  chargeability. 

BlosseU  Serjt.,  contra,  was  stopped  by  the  C!ourt. 

Abbott  C.  J.  This  information  pursues  the  lan- 
guage of  the  statute,  and  in  so  doing,  it  does  all  that  is 
necessary  to  be  done.  The  returning  to  the  parish 
without  a  certificate,  was,  at  least,  prima  facie  evidence 
of  his  being  an  idle  and  disorderly  person,  and  then  it 
was  for  the  defendant  to  shew  that  he  had  a  lawful  ex- 
case  for  returning.  It  would  be  extraordinary  indeed, 
if  a  person  who  refuses  to  answer,  and  suflers  the  ma- 
gistrate to  convict  him,  should  afterwards  be  at  liberty 
to  bring  an  action  against  the  magistrate ;  the  defend- 
ant here  confessed  the  substance  of  the  charge,  and 
when  called  upon  for  an  excuse,  he  does  not  give  one, 
but  suffers  imprisonment  in  order  that  he  may  after- 
wards bring  an  action  against  the  magistrate.  If  we 
were  to  hold  this  information  to  be  bad,  it  is  impossible 
to  say  how  many  actions  might  be  brought  against  ma- 
gbtrates  under  similar  circumstances. 

(a)  1  East,  647.  (6)  Sir.  497.  (c)  Carih.  502. 

Baylet 
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1819.  Bayley  J.     The  facts  of  the  case  induce  a  suspicion, 

.  that  it  was  one  of  considerable  hardship  on  the  party 

against.  who  had  been  removed.  We  must,  however,  consider 
the  situation  in  which  magistrates  would  be  placed,  if 
a  party,  who  neglected  to  make  his  defence  when  he 
had  the  opportunity,  could  afterwards  sue  the  magis- 
trate. It  seems  that  the  parish  officer  had  lodged 
before  the  magistrate  a  complaint,  upon  which,  if  estab- 
hshed,  the  party  was  liable  to  punishment.  The  sub- 
stance of  the  charge  was  that  he  had  returned  unlawfiilly ; 
if  he  could  shew  any  lawful  excuse  for  his  return  he 
might  have  stated  that  before  the  magistrate :  he,  how- 
ever, confesses  that  he  is  guilty  of  the  offence  charged 
upon  which  the  liaw  says  that  he  is  an  idle  and  disor- 
derly person,  and  I  am  of  opinion,  that  he  cannot  now 
turn  round  and  bring  an  action  against  the  magistrate. 

HoLROYD  J.  concurred. 

Best  J.  This  conviction  appears  to  be  in  the  ordi- 
nary form ;  nevertheless,  I  must  say  that  the  parish  offi- 
cer acted  most  improperly  in  taking  a  man  up  as  a 
vagrant,  who  was  at  work  in  the  harvest-field.  But 
when  he  was  before  the  magistrate,  and  alleged  no  fact 
to  shew  that  he  was  not,  as  he  appeared  to  be,  in  a 
state  of  vagrancy,  the  magistrate  could  do  nothing  but 
convict  him.  Had  he  stated  to  the  magistrate  that  he 
returned  for  the  purpose  of  working,  it  would  have 
been  a  question  fgr  the  Court  whether  the  magistrate 
should  not  have  used  the  language  of  this  Court  in  the 
case  of  Rex  v.  FiUongley. 

Judgment  for  the  defendant,  (a) 

(a)  See,  as  to  the  oflTence  of  returning  without  certificate,  Hex  ▼. 
KenilwarUi,  ^  T.  B.  598.,  and  Strickland  v.  Jrard,  7  T.  R.  633,  n. ; 
and,  as  to  the  sufficiency  of  following  the  words  of  tlie  statute  in  con- 
vktions,  JRex  v.  Chaveney,  2  Raym.  1368.  Moult  v.  Jennings,  eked 
Cowp.  642.   Rei  v.  Corden,  4  Burr,  2279.   Rex  v.  Daman,  2£,^A.  378. 
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The    King    against   The  Inhabitants  of       Saturday, 

_,  November  Cih, 

Edgmond.  (a) 

npWO  justices,  by  their  order,  removed  James  Ankers  a  pauper,  in 

and  his  family  from  Manchester  to  Edgifiojid,  in  the  w^kiy  wagiw,** 

county  of  &Zop.     The  sessions,  on  appeal,  confirmed  ^^**5,ri^l; 

the  order,  and  stated  the  following  case :  ^y®^»  for  three 

^  ^  year* ;  but,  m 

The  respondents  proved  a  case  of  settlement  in  the  case  he  should 

parish  o(  Edgmond^  by  relief  given  to  William  Ankers,  the  ter't  business, 

grandfatlier  of  the  pauper  James  Ankers.     In  answer  to  on  |,|g  ^  ^, 

this,  the  appellants  put  in  an  agreement  entered  into  ^^  au'ri^"'' 

by  James  Ankers,  the  pauper,  with  Messrs.  Jones  and  ^®  ^"*  y^"» 

^  .  \  ,  then  that  T.  S, 

Evansy  who  were  bricklayers  and  plaisterers  at  Sloke-   should  deduct 

from  his  week  I  v 

upon^Trentj  and  contended  that,  having  served  under  wages  in  pro- 
it  for  a  year  and  a  half,  he  had  gained  a  settlement  by  ^^^^^llreed 
hiring  and  service  in  that  place.     The  agreement  was  **^**»«''o«;^ 
dated  Jtt/y  9th,    1803,  and  recited  that  the  pauper,  in  proportion  to 

any  over-work 

consideration   of   certain    wages,    did  agree    to  serve  which  the  pao- 

Messrs.  J.  and  E.  from  the  day  of  the  date  thereof,  for  any  one  week, 

the  term  of  three  years,  if  he  should  so  long  live.   And  nuiw^stipula^' 

it  then  stated  that  Messrs.  J.  and  E.   did  agree  to  ^"nd 'a^* 

provide  for  the  pauper  durinsc  the  first  year  of  the  *{*»«*  y®»"  ®^. 

*^  ^      *^  o  •'^  the  term;  and 

said  term  the  sum  of  ISs.  per  week;  but  in  case  he   it  was  also 

villi*  •  1       •  1  •  agreed  that  in 

should  neglect  his  masters  business,  or  lose  any  time  case  tbcy  could 
on  his  own  account,  in  any  one  week  during  the  first  ^^gh^erity 
year  of  the  terra,  then  he  consented  that  Messrs.  J.    ®^  weaUicr  in 

^  '  any  one  year,  in 

and  J?,  should  be  allowed  to  deduct  fi-om  his  weekly   the  wintertime^ 

then  that  T.  S. 

should  pay  no 
wiyi  dnriof  that  tunt,  but  should  peixnit  the  pauper  to  «mploy  himself  in  any  other  busi- 
ness whatever:  Held,  that  thsse  were  express  exceptions  in  the  contract,  and  that  the  pauper, 
by  scrrlng  a  year  under  it,  did  not  gain  a  settlement. 

(«)  Hiis  caac  was  aiiguod  at  Sfi^MiUs' /mi* 

wages 
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1819.  wages  in  proportion  to  the  time  neglected  or  lost 
on  his  own  account.  And  Messrs.  J.  and  E.  agreed 
against  that  m  cose  the  pauper  should  earn  any  over-work  in 
^^  ^f  any  one  week  during  the  first  year  of  tlie  said  term, 
then  they  would  pay  him  wages  for  such  over-work 
equally  in  proportion  to  his  daily  wages,  or  weekly 
wages,  during  the  first  year  of  the  term.  There  were 
similar  stipulations  for  the  second  and  third  years  of 
the  term,  the  rate  of  wages  only  being  altered  for  each 
year.  The  agreement  also  contained  the  following 
clause :  **  And  it  is  hereby  mutually  agreed  upon,  by 
and  between  all  the  said  parties,  that  in  case  they 
cannot  work  through  severity  of  weather  in  any  oiie 
year,  in  the  winter-time,  during  the  said  term  of  three 
years,  then  the  said  J.  and  E.  shall  pay  no  wages 
unto  the  said  James  Ankers  during  such  severity  of 
weather,  but  shall  and  will  permit  and  suffer  the  said 
James  Ankers  to  employ  himself  in  any  other  business 
whatever  during  such  severity  of  weather  with  respect 
to  frost." 

TV.  D.  Evans,  in  support  of  the  order  of  sessions. 
The  pauper  gained  no  settlement  in  Stoke-^pon-Trent 
mider  this  agreement ;  for  there  were  exceptions  in  the 
contract  between  the  parties:  first,  the  pauper  was 
only  bound  to  work  certain  hours,  and  if  he  worked 
less  than  the  usual  time,  he  was  to  be  paid  less  than  the 
stipulated  wages ;  and  he  was  also  to  be  paid  for  all 
over-work  that  he  might  do.  This  shews,  therefore^ 
that  he  was  not  bound  to  work  during  the  whole  of 
any  one  day.  Besides,  it  was  stipulated,  that  in  case 
of  frost  he  should  receive  no  wages,  but  be  permitted 
to  employ  himself  in  any  other  business  whatever.  And 

this, 
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this,    therefore,    was  an   express  exeception  in    the 
contract. 

Tindal  and  Abraham^  contra.  The  question  in  all 
these  cases  is,  whether  the  exception  be  expressed,  or 
only  implied  from  the  nature  of  the  service.  For  in 
all  services  there  are  some  implied  exceptions,  which, 
nevertheless,  do  not  prevent  a  settlement  from  being 
gained.  Rex  v.  Horwick  (a),  Rex  v.  AH  SaintSj  Wor^ 
tester  (£)•  The  case  of  Rex  v.  Buckland  Denham  (c)  is 
distinguishable  from  the  present ;  for  there  the  pauper 
agreed  to  work  shearmans'  hours,  and  to  be  at  his  own 
liberty  at  all  other  times,  which  latter  stipulation  does 
not  exist  here.  As  to  the  second  exception,  relating  to 
the  frost,  it  is  sufficient  to  say,  that  that  was  only  a 
contingent  exception,  which,  it  appears,  never  hap- 
pened. For  it  is  found  as  a  fact,  that  the  pauper 
served  a  year  and  a  half;  and  this  is  precisely  similar 
m  principle  to  Rex  v.  Martham.  {d) 


1811;, 

The  KiKo 

againU 

The  Inhabit- 

antt  of 

EoOMOirr. 


Abbott  C.  J.  It  appears  to  me,  that  in  this  case  no 
settlement  was  gained  by  this  service.  For  the  agree- 
ment contains  in  substance  an  engagement  by  the 
pauper  to  work  only  during  certain  hours  in  each  day, 
aod  I  do  not  see  what  remedy  the  master  could  have 
had,  supposing  the  pauper  to  have  refused  to  work 
aiier  the  usual  hours.  It  is  necessary  that  there  should 
be  a  covenant  to  serve  for  the  whole  year;  but, 
taking  the  whole  of  this  agreement  together,  it  seems 
to  me  only  to  contain  a  promise  to  serve  for  a  part  of 
the  year.  I,  therefore,  think  that  the  sessions  have  come 


(a)  lOEast,  489. 
(c)  Burr, S*  C,Q9iM 


{b)  \B.iA.3^. 
((/)  1  EaUt  359, 


to 
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The  Kiya 

The  Inhabit- 
ants of 
Edomono. 


to  the  correct  conclusion  in  this  case,  and  that  we  ought 
to  confirm  their  order. 

Bayley  J.  The  rule  of  law  is,  that  if  there  be  an 
express  exception  in  the  contract,  it  will  not  confer  a 
sc^ttlenient ;  but  if  it  be  not  so,  although  by  the  usage  of 
trade  certain  exceptions  are  impliedly  introduced,  still 
they  will  not  prevent  a  settlement  The  question,  there- 
fore, is,  whether  there  be  in  this  contract  any  express 
exception ;  and  it  seems  to  me  that  there  clearly  is  one, 
namely,  the  period  of  frost.  The  contract,  it  is  to  be 
observed,  is  general,  and  not  confined  to  a  service  in  the 
particular  trade  of  a  bricklayer ;  and,  at  the  conclusion 
of  the  agreement,  there  is  this  provision,  that  in  case 
they  cannot  work  through  severity  of  weather,  in  any 
one  year,  in  the  winter-time,  dui*ing  the  term,  the 
master  shall  pay  no  wages  to  the  pauper  during  that 
time,  but  shall  permit  him  to  employ  himself  in  any 
other  business  whatever.  Under  this  contract,  there- 
fore, he  might  engage  to  serve  other  persons,  and 
so  might  contract  inconsistent  relations  at  one  and  the 
same  time.  I  think,  therefore,  that  this  hiring  was 
not  sufficient  to  confer  a  settlement.  The  case  of 
Bex  V.  Martham  is  distinguishable  from  the  present,  be 
cause  there  there  was  no  such  express  authority  as  this 
to  contract  a  relation  of  service  with  another  master; 
besides,  that  was  not  a  general  contract  of  service,  but 
to  serve  in  the  particular  trade  of  a  bricklayer.  Upon 
the  other  point,  I  am  also  of  opinion,  that  there  is 
in  this  agreement  an  express  exception  as  to  part  of 
the  year. 


HOLROYD 
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HoLROYD  J.  I  am  of  the  same  opinion.  There 
was  not  a  sufficient  hiring  and  service  to  gain  a  settle- 
ment in  Stoke^upon-Trent.  Taking  all  tlie  part^  of  the 
contract  together,  it  seems  to  me  an  express  agreement 
to  serve  only  during  the  usual  hours.  The  pauper 
does  not  engage  to  serve  for  more  than  that  period,  for 
be  is  to  be  paid  for  all  over-work ;  and  the  master 
could  not  compel  him,  under  this  agreement,  to  serve 
more  than  that  time.  As  to  the  other  point,  I  had  at 
first  doubts  whether  it  was  sufficient  tt>  invalidate  the 
settlement;  but  1  am  now  satisfied  that  it  is.  The 
provision  is,  that  the  pauper  should  be  at  liberty  to 
employ  himself  with  any  other  master  during  the  time 
of  frost ;  and  that,  therefore,  would  impliedly  give  to 
him  a  reasonable  time,  even  after  the  frost  was  over,  to 
fini&h  the  business  he  had  so  undertaken.  Upon  both 
these  grounds,  I  think  the  hiringinsufficient. 
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The  KiKs 

against 
Tb«  Inlubit- 

antsof 
Edohoxd. 


Best  J.  I  am  of  the  same  opinion  on  both  grounds. 
The  master  does  not,  in  this  case,  stipulate  for  an  entire 
service  during  thd  whole  year,  but  only  for  certain 
hours  during  each  day ;  and  that,  according  to  Rex  v. 
Kingswinfard  (a),  invalidates  the  settlement.  As  to  the 
other  point,  the  case  of  Rex  v.  Martham  at  first  pro* 
duoed  doubts  upon  my  mind;  but  I  am  now  quite 
satisfied  that  that  case  is  distinguishable  from  the  pre- 
sent in  the  circumstance,  that  here  the  servant  was  at 
Kberty  to  serve  any  other  master  during  the  time  of 
frost.  As  soon  as  the  frost  commenced,  all  control  of 
the  master  over  the  servant  would  immediately  cease. 
The  decision  of  the  sessions  was  therefore  right. 

Order  of  sessions  confirmed. 


(fl)  4  T.  /?.  219. 
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^^^^g^  The  King  against  Thomas  Milton,  ffl) 

Where  a  river  TJPON  an  appeal  against  a  rate  made  for  the  relief 

naTiffEtioii  ex*  ^^ 

tended  through  of  the  poor  of  the  parish  of  Bengvcorthy  within  the 

and certoSotooI  borough   of   Evesham^    in  the  county   of    Worcester^ 

nage  due.  be-  thereby  one  Thomas  Milton  was   rated  for    "  River 

came  payable  in  "^ 

respect  of  goods  tonnasre  at  100/." — 6/."     The  sessions  confirmed  the 

carried  along 

theiineof  navi.  Tate,  subject  to  the  Opinion  of  this  Court  on  the  fol- 

gation,  and  , 

landed  at  a  lowing  Case : 

situate  within  The  appellant  was  a  yearly  tenant  under  George  Wigley 

n^A^^'  ^^^^^^  ^-^  ^^  *^^^  Perron^  widow,  of  that  part  of  the 

rale  on  the  pro-  navigation  of  the  river  Avon  called  the  "  Lower  Naviga- 

prietor  of  those  ,                 ,                                                          . 

dues  for  their  tion,"  which  runs  through  the  counties  of  ^^brc^s^^and 

in  the  parish  of  Glouceslei'^  from  the  lock  or  sluice  above  the  bridge  at 

for  ^(^n.*^  jBwiAam  to  the  junction  of  the  Avon  with  the  Seoem  at 

nage,  could  Temkesbury.  The  conveyance  under  which  Mr. PnTo/Z's 

not  be  consider-  *^      ^                    '' 

ed  as  a  rate  up-  family  held  this  property  was  dated  the  1 7th  June^  1 760, 

on  that  part  of 

the  river  locally  and  conveycd  to  them  ^'  all  that  the  navigation  and  pro- 

thepari^of!&,  ^^  o^  navigation,   and  passage  for  boats,    upon  the 

upon\he'pi^  -4wn,  situate  in  the  counties  of  Worcester^   Warmclc^ 

of  the  river  si-  ^nd  Gloucester y  to  and  from  the  Severn^  up  and  down 

tuate  as  weU  '     •                                                  . 

wiUiin  as  the  AvoUj  unto  aud  from  the  lock  and  sluice  next  above 

without  the  pa- 
rish, and  that  it  the    bridge    at  Evesham ;    and  also   all   storehouses, 

fore,  besupT^  sluices,  locks,  &c.,  belonging  to  the  river  Avon,  and  the 

S***Aat^**'  uavigation  thereupon  to  and  from  tlie  Severn^  up  and 

41  ^.5.  c  83.  down  the  Avon,  unto  and  from  the  lock  and  sluice  next 

t.  I.  does  not 

•give  the  Court  above  the  bridge  at  Evesham^  together  with  all  the  tolls, 

of  K.  B  »i»^ 

y^metii  T9Xe^  of  tonnage,  &c.  to  the  navigation  belonging."  By 

JJJJ^  '  an  act  passed  the  24  G.  2.,  1751,  entitled,  «  An  act  for 

(fl)  This  case  was  argued  at  Scrjeanti  Inn. 

the 
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Uie  better  regulating  the  navigation  of  the  river  Avon^         *^1^* 
running  through  the  counties  of  Wiarwickj  Worcester j  and        ' 
Gloucester,  and  for  ascertaining  the  rates  of  water-car-  against 

riage,"  it  was  enacted^  «  that  the  said  river  Avon  shall 
for  ever  thereafter  be  a  fi^ee  river,  and  all  persons  shall 
have  liberty  of  passing  and  repassing  up  and  down  the 
said  river  with  boats,  barges,  lighters,  and  other  vessels 
laden  with  coal^  or  any  other  sort  of  goods,   and  shall 
have  liberty  to  sell  and  vend  the  same  to  any  perscms, 
at  such  reasonable  prices  as  they  shall  think  fit  and  can 
get  for  the  same;  and  to  land  the  same,  with  the  consent 
of  the  owners  or  occupiers  of  the  land,  at  such  wharfs 
as  shall  be  thought  most  convenient,  paying,  or  securing 
to  be  paid,  to  the  owners  and  proprietors  of  the  naviga- 
tion, certain  rates  of  tonnage  for  all  goods  and  merchant 
dises  carried  cAi  the  said  river."    The  appellant  was  not 
an  inhabitant  or  occupier  of  any  messuage  or  tenement 
whatsoever  in  Bengworth,  but  resided  in  the  parish  of 
All  SaintSj  Evesham,  on  the  opposite  side  of  tlie  river, 
which  flowed  between  the  two  towns  of  Bengworth  and 
Eoeshamj  part  of  the  river  being  within  the  parish  of 
Bengaoorth,  and  other  part  of  it  being  within  tlie  parish 
of  JU  Saints,  Evesham,  both  which  parts  were  navi- 
gable^ and  used  by  vessels  passing  along  the  river.     On 
the  Bengworth  side  of  the  river,  and  within  the  parish, 
there  was  a  wharf  communicating  with  the  river  belong- 
ing to  one  Day,  where  goods  were  landed  annually, 
yielding  tonnage  dues   to  the  amount    in    the    rate 
assessed ;  but  no  tonnage  dues  were  received  by  the  ap- 
pellant in  the  parish  of  Bengjoorth,  nor  was  any  account 
given  of  them  in  that  parish  to  the  appellant ;  but,  as  a 
check  upon  the  boatmen,  an  account  was  taken  at  the 
wharf,  by  Day's  servant,  of  all  the  goods  landed  there. 
Vol.  III.  I  which 
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1 819*        which  was  sent  over  to  the  appellant  at  his  houses  io 
"""■"        the  parish  of  All  Saints^  Evesham,  where  the  boatmen  ac- 
agamn        counted  to  him ;  and  he  usually  received  all  the  tonnage 
dues  on  goods  brought  up  the  river  from  Pershore  to 
Evesham,  and  landed  either  in  the  parish  of  AU  Saints, 
Evesham^  or  in  the  parish  of  Bengwarth ;  though,  if  be 
did  not  happen  to  be  in  the  way  when  the  boatmen 
called  to  give  an  account  of  and  pay  the  tonnage  dues,  at 
the  office  in  Ail  Saints,  Evesham,  they  accounted  for  and 
paid  them  on  their  return  back,  after  unlading,  at  the 
appellant's  office  in  Pershore,  where  he  collected  the  ton- 
nage dues  from  those  who  proceeded  no  further  up  the 
river  than  to  Pershore,  or  any  place  above  that ;  but, 
short  of  Evesham,  there  was  no  lock  or  sluice  within  the 
parish  of  Bengworth,  and  when  the  tonnage  dues  were 
paid  at  Evedidm,  the  boatman  took  back  with  him  a 
certificate  from  the  appellant  of  his  having  paid  the 
dues  at  Evesham,  in  order  to  enable  him  to  repass  the 
sluice  through  which  he  came  up  loaded,  which  was 
situate  at  Pershore,  and  which  was  kept  locked.     The 
same  amount  of  tonnage  was  due  and  payable  by  every 
vessel   which   passed  Pershore    sluice    in   its   way  to 
Evesham  or  Bengticorth,  whether  it  proceeded  as  high 
as  either  of  those  places,  or  unloadecK^and  delivered 
at  any  intermediate  place,  which  was  frequently  the  case, 
and  which   distance  included  eight  difl^rent  parislies 
wsh&re  goods  might  be  landed. 

ft 

Peahe,  in  support  of  the  order  of  sessions.  The 
proprietors  of  this  navigation  ha\'e  tin  interest  in  the 
banks  and  bed  of  the  river,  part  of  wiiich  is  situate  in 
the  parish  of  Bengwarth.  There  is  property,  there- 
fore^ in  that  parish,  upon  which  the  rate  can  attach.  It 

IS 
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u  tnie^  that  the  river  tonnage,  in  respect  of  goods         1819. 
landed  at  this  wharf,  arises  out  of  the  use  of  other      ^    ^ 

The  Km* 

fiarts  of  the  navigation,  lying  in  other  parishes ;  that,        jig^mst 

however,  is  an  objection  only  to  the  quantum  of  the  rate. 

Sex  V.  Bebawe  (a),  and  Hex  v.  The  Inhabitants  of  Tyne^ 

mouth  {b\  are  authorities  to  shew  tliat  tolls  are   not 

rateable.     But  those  cases  proceed  on  the  form  of  the 

rate.     Here  the  rate  is  upon  the  river  tonnage,  t.  e.^ 

the  produce  of  the  river  itself,  which  is  stated  to  pass 

through  and  be  navigable  within  the  parish ;  and  Rex 

▼.  Cardington  (c),  establislies  the  point,  that  property 

of  this  descriptiofi  is  rateable.     Rex  v.  Page  (d)  is  an 

authority  to  shew,  that  the  profits  of  a  navigation  are 

rateable  at  the  place  where  they  become  due.     In  Rex 

T.  The  Staffordshire  Canal  (e\  the  defendants  were  rated 

for  their  basins,  towing-paths,  and  for  the  tolls  and 

duties  arising  therefrom  due  at  Lower  Mitlori.   In  Rex  v. 

Nicholson  {f\  and  WiUiams  v.  Jones  {g),  the  defendants 

had  no  interest  in  the  bed  of  the  river,  over  which  the 

respective  ferries  extended.      In   Rex  v.  Eyre  (Ji)  the 

rates  were  upon  the  tolls  of  a  bridge,  and  not  upon 

any  rateable  property  locally  situate  witliin  the  parish, 

and  Rex  v.  Sir  Archibald  Macdonald{i)  shews  that  tolls, 

though  not  rateable  per  se,  arc  so,  when  connected  with 

real  property,  substantially  situate  within  tlie  parish. 

Here  there  is  rateable  property,  viz.  a  part  of  the  river 

situate  within  the  parish,  and,  the  tolls  l)€ing  connected 

with  that  property,  become  the  subject  of  the  rate. 

.PvUery  contra,  was  stopped  by  the  Court. 

(a)  Cowp.  58J.  (6)  12  Eatt,^,  (c)  C*rtijp.  581. 

(tf)  4  r.  R.  545.  (e)  8  T.  It.  3 10.  (/)  12  East,  530, 

(f)  19  Etui,  ^46.         (A)   l9Eaii,4l6.  (t)   19  £aii,  324. 

1  2  Abbott 


MUTOW. 
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1819.  AsBOtT  C.  J.     I  am  of  opinioiii  that  this  rate,  whirif 

"  has  been  made  on  the  rivjer  tonnage,  cannot  be  sus-' 

The  Kiva 

agamtt  tained.  It  has  been  contended,  that  by  the  word^ 
«  river  tonnage,**  we  may  VBdcrstand  the  profits  arising- 
only  from  that  part  of  the  rker  which  lies  within  the 
parish  of  Bengooorth.  It  sewit  to  me^  however,  that  we 
cannot  9&  understand  those  words,  for  they  arc  ex- 
plained to  us  by  the  subsequent  fects  stated  in  the  case^ 
From  these  facts,  it  clearly  appears,  that  the  profits 
accrued  in  respect  not  only  of  the  use  of  that  part  of 
the  navigation  which  was  within  the  parish  of  Beng^ 
worihj  but  also  from  the  use  of  the  other  parts  of  the 
navigation,  situate  in  the  different  parishes  througb 
which  the  goods  had  passed.  This  is,  therefore,  in 
substance,  not  a  rate  upon  the  profits  of  that  part  of 
the  river  only  which  is  situated  within  the  parish  of 
Bengwortkj  but  a  rate  upon  the  tonnage  does  payable  at 
the  wharf  there,  in  respeet  of  the  carriage  of  the  goods 
through  the  other  parishes.  Unless,  therefore,  we  are  to 
sB)>ersede  all  the  late  cases  by  which  it  has  been  held, 
that  tolls  per  se  are  not  rateable,  we  are  bound  to  say, 
that]  these  tonnage  dues  are  not  subject  to  this  rate. 
The  order  of  sessions  must,  therefore,  be  quashed. 

Bayley  J.  I  am  of  the  same  opinion.  Since  the 
case  of  The  King  v.  NichoUarif  the  Court  have  held 
themselves  bound  to  see  clearly,  that  the  property 
rated  comes  within  the  words  of  the  43  Eliz.,  by 
which  the  rate  is  directed  to  be  "  by  taxation  of  every 
inhabitant,  parson,  vicar,  and  other,  and  of  every 
occupier  of  lands,  houses,  tithes  impropriate,  propri- 
ations  of  tithes,  coal-mines,  or  saleable  underwoods,  in 
the  parish."  Now  the  party  here,  not  being  an  inha- 
bitant,. 


MiLXOIC. 
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litant,  must  be  brought  within  some  of  the  other  1819* 
words,  and  the  only  other  words  applicable  to  this  — — 
case  are  <^  occupier  of  land."  Now  m  The  King  v.  agahui 
Tynemautk  it  was  decided,  that  the  tolls  of  a  li^t- 
house^  situate  in  the  parish  of  Tynemouthj  but  collected 
in  the  several  ports  at  which  the  vessel,  passing  along 
the  ooast,  afterwards  arrived,  were  not  rateable  qua 
tolls  in  the  township,  and  the  rate  was  held  to  be  bad. 
In  The  King  v.  Nicholson  the  party  was  rated  for  the  tolls 
of  a  feny ;  be  was  not  an  inhabitant,  nor  did  he  oc- 
cupy any  lands  or  tenements,  for  he  was  not  entitled 
to  the  land  on  either  side  of  the  river  over  which 
the  fi»rry  extended.  The  Court  then  considered  the 
cases  of  The  King  v.  Cardingtonj  and  The  King  v.  The 
Aire  and  Colder  Navigation,  (a)  The  former  case  does 
not  fall  within  the  principle  laid  down  in  The  King  v. 
Nicholson ;  it  was  a  rate  for  the  toll  of  a  sluice,  and 
the  party  was  the  occupier  of  the  sluice  within  the 
parish  in  which  the  rate  was  imposed.  The  sluice 
being  lauded  property,  the  party  was  properly  rated 
for  the  tolls  yielded  by  the  sluice  within  the  parish. 
The  cases  of  Rex  v.  The  Aire  and  Colder  Navigation^ 
and  Bex  v.  Page^  certainly  do  not  admit  of  that  dis- 
tinction. Those  decisions,  however,  were  expressly 
overruled  by  this  Court  in  the  <:ase  to  which  I  have 
alluded.  In  Rex  v.  The  Staffordshire  Canal^  the  com- 
pany were  rated  ^^  for  their  basins,  towing-paths,  and 
that  part  of  their  canal  and  locks  lying  within  Lower 
Mitton^  and  for  the  tolls  and  duties  arising  therefrom^ 
due  at  Lcmer  Mitton  ;"  so  that  it  |f)peared  on  the  rate 
itself  that  though  it  was  non^iaUy  a  rate  upon  tolls, 
yet  it  was  on  such  tolls  as  arost  from  rateable  property 

(a)  tT.R.  «6a 

I  3  within 


MiLIOtf. 
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J  819.         within  the  parish.      In    The  King  v.  Sir  Archibald 

""""■^   -     Macdonedd.  the  rate  was  for  the  Rochdale  Canal  Lock 
The  KiKo 

agaimi  Tunnel  dues  or  rates.  Now  if  those  dues  or  rates  had 
arisen  from  property  partly  within  the  parish  and 
partly  without,  it  would  have  been  like  the  present 
case.  The  only  dues  which  the  party  was  entitled 
to  receive  in  that  case  were  dues  in  respect  of  vessels 
passing  through  the  lock,  which  lock  lay  within  the 
parish  ;  and,  therefore,  all  the  tolls  and  dues  there  arose 
from  what  may  be  called  parish  property.  The  rate 
in  this  case  is  for  tonnage  dues,  and  it  would  be  a  good 
rate,  provided  it  could  be  shewn  that  the  tonnage  arose 
wholly  from  the  use  of  rateable  property  within  the 
parish.  It  is  stated,  however,  that  the  canal  passes 
through  several  parishes.  The  tolls,  therefore,  which 
are  collected  for  goods  landed  at  the  wharf  in  the  parish 
iX  Bengaxyrthj  are  payable  to  the  proprietor  as  a  com- 
pensation for  the  use  of  the  whole  line  of  the  canal 
through  which  the  goods  pass,  and  not  merely  for  the 
use  of  that  part  of  the  canal  which  lies  within  the 
parish  of  Bengworth.  It  is  a  rate,  therefore,  upon 
profits  arising  partly  within  and  partly  without  the 
parish ;  and,  upon  that  ground,  I  think  that  the  rate 
cannot  be  supported ;  and.  if  it  cannot,  the  case  o(Rex 
V.  The  Mayor  of  Bath  {a)  is  an  authority  to  shew  that 
the  rate  must  be  quashed.  In  that  case  the  rate  was 
upon  certain  springs  and  reservoirs ;  and  the  question 
was,  Whether  the  springs  and  reservoirs  were  rateable 
property ;  and  the  Court  decided  that  they  were ;  but 
tlie  whole  of  the  rate  having  been  imposed  on  one 
parish,  the  Court  were  of  opinion  that  it  ought  to  have 
been  imposed  on  different  parishes,  and  that  the  parish 

in 
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in  wl)ich  the  reservoir  was  situate  ought  to  have  beea        1 8} 9. 

assessed  for  the  value  of  that,  and  that  the. parishes        

through  which  the  pipes  conveying  the  water  passed         agamM 
oqght  to  have  been  assessed  for  the  value  of  ihe  profits        Milxo* 
arisiiig  therefrom.     It  seems  to  me,  therefore,  that  thit 
mte^  having  been  imposed  on  property  partly  within 
and  portly  without  the  parish,  is  bad ;  and  that  it  is 
not  a  mere  objection  to  the  quantum  of  the  rate. 

HoLROYD  J.  It  is  now  to  be  considered  as  an  esta- 
blished rule,  that  tolls  qua  tolls  are  not  rateable.  I  do 
not  mean  to  say,  however,  that  a  rate  may  not  be  made 
on  rateable  property  under  the  denomination  of  tolls,. 
provided  that  property  from  which  the  tolls  arise  be 
within  the  parish,  and  the  rate  be  confined  to  that 
property.  Here  the  rate  is  upon  tonnage  dues.  It  ia 
said  that  the  pr(^rty  rated  is  rateable  property  within 
the  parish  where  the  tonnage  dues  became  payable,  and 
that,  therefore,  this  is  to  be  considered  as  a  rate  upoa 
that  rateable  property.  I  think,  however,  that  tliis  is 
a  rate,  not  only  on  rateable  property  within  the  parish^ 
bot  on  other  property,  which,  though  rateable  is  rate- 
able in  another  parish,  and  not  in  this.  The  case  states, 
that  within  the  parish  there  is  a  wharf,  communicating 
with  the  river,  where  goods,  to  the  amount  assessed,  are 
annually  landed.  It  must  be  taken,  therefore,  that  the 
rate  was  made  upon  all  those  tonnage  dues.  It  is  also 
stated,  that  part  of  the  navigation  lies  in  other  parishes, 
in  the  passage  through  which  the  tonnage  dues  arise, 
as  well  as  for  the  passage  through  the  part  of  the  river 
wbiqh  lies  within  the  parish.  Now,  if  the  rate  on  the 
tonnage  dues  be,  in  &ct,  a  rate  on  the  rateable  pro* 
perty,  that  is,  on  the  whote  part  of  the  navigation,  in 

I  4  respect 
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1819.  respect  of  which  those  dues  are  payable,  it  must  be 
considered  as  a  rate  upon  the  profits  rising,  not  only 

agahui  from  that  part  of  the  navigation  which  is  within  the 
parish,  but  from  that  also  which  is  not  within  the  parish. 
The  objection,  therefore,  is  not  merely  to  the  quan- 
tum, but  to  the  rate  itself,  viz.  that  it  is  a  rate  upon 
property  without,  as  well  as  within  the  parish.  I  think, 
therefore,  that  this  rate  is  bad,  and  that  the  order  of 
sessions  must  be  quashed. 

Best  J.  I  am  of  the  same  opinion.  It  is  now  clearly 
established,  that  tolls  per  se  are  not  rateable.     The 

« 

only  mode  by  which  the  tolls  of  a  canal  become  rate- 
able is  by  rating  the  land  itself  or  that  part  of  the 
land  occupied  by  the  canal,  which  is  locally  situate 
within  the  parish ;  the  tolls  then  are  the  profits  arising 
from  that  part  of  the  land ;  and  the  statute  of  EUzaheth 
authorises  the  rating  of  such  property  locally  situate  in 
the  parish ;  but  it  does  not  authorise  the  rating  of  pro- 
perty not  situate  within  the  parish.  I  think  tliat  the 
rate  here  is  upon  property  partly  within  and  partly 
without  the  parish,  and  that  it  is,  therefore^  bad ;  and 
that,  being  so,  I  think  the  order  of  sessions  ought  to 
be  quashed. 

Peake  then  applied  to  the  Court  to  amend  the  rate 
according  to  the  provisions  of  41  G.S.  c.  23.  s.  1. 

But  the  Court  thought  that  that  act  was  confined 
to  the  quarter  sessions ;  and  that  this  Court  had  no 
power  given  to  them  to  amend  a  poor-rate.  They, 
therefore,  quashed  the  order  of  sessions,  but  not  the 
rate ;  leaving  that  to  be  amended  by  the  sessions. 

Order  of  Sessions  quashed. 
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1819. 

Rex   against   The   Inhabitants  of  War-       siuurdnt,, 

,    ^  Nwcmbcr  6tli. 

MINSTER,  (a) 

Tlie  ejuunin. 

TTPON  appeal,  the  quarter  sessions  for  the  county  of  S^CT^^'n*^" 
JVilis^  quashed  an  order  of  justices  for  the  removal   ^^  ^«  muUny 

^  ^  •^  act,  M  to  be 

of  Diana  MitcIieUy  widow  of  Robert  Mitchell  deceased,    received  as 

eridence  ss  to 

from  the  parish  of  WajTninster^  in  the  county  of  Wilts^  bis  aettlemem, 

to  Topsham,  in  the  county  of  Dcvon^  subject  to  the  bTdcad,^  ^ 

opinion  of  this  Court  on  the  following  case :  kHIld"^  ^^Hm 

The  pauper  was  married  to  R.  MitchelL  January  80,  **™«  "^^  ^^ 

.  .  ^       »     appeal  11  tried. 

1782,  who  was  then  a  soldier  quartered  at  Warminster. 
In  February^  in  the  same  year,  (whilst  he  still  continued 
a  soldier),  he  was  taken  before  the  magistrates  to  be  ex- 
amined according  to  the  clause  in  the  mutiny  act  with 
r^rd  to  his  settlement.  The  respondents  offered  in 
evidence   the    examination  of   the  pauper's  husband  • 

under  the  mutiny  act,  which  the  Court  rejected  upon 
the  ground,  that  he  was  dead  at  the  time  of  the  appeal 
being  tried,  and  that  the  act  of  parliament  did  not 
apply  to  such  a  case. 

« 

Comyn^  in  support  of  the  order  of  sessions.  By  the 
33  6. 3.  c.  9.  5.  33.  it  is  enacted,  <^  that  it  shall  be  lawful 
for  any  justices  of  the  peace,  where  any  soldier  shall  be 
quartered,  in  case  he  has  either  wife  or  children,  to 
cause  the  soldier  to  be  summoned  before  them  in  the 
place  where  he  shall  be  quartered,  in  order  to  make 
oath  of  the  place  of  his  last  legal  settlement,  and  the 
justices  are  required  to  give  an  attested  copy  of  the 
affidavit  to  the  party,  which  attested  copy  shall  .be  at 

{a)  llils  case  was  argued  at  Serjeants  Inn. 
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antf  time  admitted  in  evidence  as  to  such  last  l^al  set- 
tlement before  any  general  or  (juarter  sessions  of  the 
peace."  Now  this  statute,  being  contrary  to  the  com- 
mon law,  ought  to  be  construed  strictly  :  the  inconve- 
nience contemplated  by  the  l^slature  was  the  removal 
of  the  soldier  trom  the  place  where  he  was  quartered, 
for  the  purpose  of  his  being  examined  respecting  his 
settlement.  The  statute,  therefore,  does  not  apply  to 
a  case  where  that  inconvenience  is  not  likely  to  ha[K 
pen,  and  Laanence  J.,  in  Rex  v.  Cla^on  le  Moon  (a), 
was  of  opinion,  that  if  the  soldier  went  abroad  the  in- 
convenience contemplated  by  the  l^islature  was  not 
likely  to  happen,  and  that  the  act  of  parliament  did  not 
apply  to  such  a  case,  and  for  the  same  reason  it  cannot 
be  applied  to  a  case  where  the  pauper  is  dead  at  the 
time  of  the  appeal.  The  examination  is  only  made  evi- 
dence jn  those  cases  where  the  parish  could  have  pro- 
cured the  attendance  of  the  pauper. 

Merewether  contra  was  slopped  by  the  Couit. 

'  Abbott  J.  No  man  entertains  a  higher  opinion  of 
any  thing  which  fell  from  Mr'  J.  Lawrence  either  judt- 
cially  or  extrajudicially,  than  I  do.  The  point,  how- 
ever, upon  which  he  is  supposed  to  have  ^ven  an  opi- 
nion, was  not  the  point  which  was  argued  before  hio^ 
or  upon  which  the  Court  pronounced  judgment.  Hit 
attention  does  not  appear  to  have  been  directed  to  the 
words  used  by  the  legislature,  "  that  the  attested  copy 
shall,  at  am/  time,  be  admitted  in  evidence."  It  has  been 
contended  that  the  wo^s  "  at  any  time"  do  not  mean  at 
a  lime  when  the  pauper  was  dtber  absent  from  tfaw 

country 
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country  or  when  he  was  dead.     I  cannot,  however,         1819. 
find  any  thing  in  the  act  of  parliament  from  which  I         — — 
can  infer  that  it  was  the  intention  of  the  legislature  to         agmnst 
restrain  those  words  to  the  life  of  the  pauper,  or  during    '^v^"**""**- 
his  residence  in  this  country.   On  the  contrary,  it  seems 
to  me,  that  it  may  have  been  the  intention  of  the  legis- 
lature to  preserve  the  memorial  of  the  evidence  of  the 
settlement  of  a  person  whose  life  is  exposed  to  more  than 
ordinary  risk.    I  think,  therefore,  that  we  are  bound  to 
give  full  effect  to  the  words  of  the  act  of  parliament, 
and,  consequently,  that  the  examination  of  the  pauper's 
husband  ought  to  have  been  admitted  in  evidence,  and 
that   the  order  of  sessions   ought,    therefore,    to   be 

quashed. 

Order  of  sessions  quashed. 


Ex  parte  John  Cowan,  Assignee  of  Richmond,  Uandoff. 

.r^     ,  November  ttfi. 

a  Bankrupt. 

^  EVANS  moved,  on  the  first  day  of  this  term,  for  Upon  a  motioa 
•^  a  rule  nisi  for  a  prohibition  to  the  Lord  Chan-  tion*toiSLord 
eeUor^  sitting  in  bankruptcy,  on  the  ground  that  he  had   Sffin^bai!^ 

ruptcy,  it  ap- 
petred  that  the  assignees  had  seized,  as  the  property  of  the  bankrupt,  a  farm  belonging  to  A* 
B.,  and  had  kept  it  a  long  time,  and  mismanaged  it,  and  that  the  hard  Chancellor  had  rdeiw 
red  it  to  the  Master  to  take  the  account  between  ui,  B.  and  the  assignees,  in  respect  of  sucb 
property,  and  of  its  mismanagement,  and  afterwards,  upon  his  report,  had  ordered  a  certain 
sam  to  be  paid  to  A,  B.  by  the  assignees,  the  commission  having  previously  been  superseded  t 
Held,  firrt,  that  the  jurisdiction  of  the  Lord  Chancellor,   sitting  in  bankruptcy,  was  npl 
confined  to  the  period  during  which  the  conmiission  subsisted ;  secondly,  that  be  had  not 
doeeded  his  jurisdiction,  in  ordering  the  Master  to  take  an  account  as  to  the  mismanage- 
ment, &c  of  the  property,  nor  in  making  the  assignees  personally  liable,  beyond  the  funds  in 
(heir  hands,  for  such  mismanagement :   Held,  thirdly,  that  the  Lord  Chancellor  had  juris- 
diction over  all  effects  taken  under  the  commission,  as  well  those  of  strangers  as  <^  the 
bankrupt,  and  over  the  assignees,  for  all  acts  done  by  them  in  their  character  of  assignees, 
by  virtue  or  under  colour*of  tlie  commission :  Held,  fourthly,  that,  in  cases  where  the  Ixnti 
Oiancellor  has  jurisdiction  generally,  this  Court  has  no  authority  to  revise  his  order : 
Held,  fifthly,  that  no  prohibition  can  be  granted  after  the  final  order  of  ^le  Lord  Chancel- 
lor, unless  there  be  an  original  want  of  jurisdiction  apparent  on  the  face  of  the  proceedings. 
Qiuare,  Whether  this  Court  have  authority  to  direct  a  prohibition  to  the  Lord  Chancellor 
silting  in  bankruptcy. 

pro- 


Cowan. 
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181  Ji.  procecilcd,  without  any  jurisdiction,  to  make  an  order 
Ex  pule  for  the  payment  of  2107/.  \s.  StL  by  Ccnvan,  on  or 
before  the  first  day  of  this  term.  The  facts  of  the  case 
and  the  points  made  in  argument  were  so  fully  stated 
by  the  Court  in  giving  their  judgment,  that  it  is  unne- 
cessary to  state  them.  In]  support  of  the  motion,  the 
following  authorities  were  cited :  Davy*s  case  {a\  Ex 
parte  Rcnotan  (6),  Eyre  v.  Jackson  (c),  Brymer  v.  At^- 
kins{d)y  Ex  parte  The  Earl  of  Litchfield  and  Jin- 
other  {e)f  and  4  Inst.  p.  200. 

Cur.  adv.  vuli* 


On  this  day  the  Judgment  of  tlie  Court  was  delivered 
by- 

Abbott  C.  J.  A  motion  was  made  in  this  court  on 
Saturday  last,  on  behalf  of  John  Q/wanj  for  a  rule  to 
shew  cause  why  a  prohibition  should  not  issue  to  tlie 
Lord  Chancellor  sitting  in  bankruptcy,  to  restrain  the 
further  proceeding  upon  an  order  made  on  the  14th 
July  last.  In  support  of  this  novel  application,  it  was 
stated  to  us,  that  in  February^  1815,  a  commission  of 
bankruptcy  issued  against  one  T.  G.  Richmond^  who 
was  declared  a  bankrupt,  and  that  John  Caaxin^  the 
person  now  applying,  and  one  Heapy^  were  chosen  his 
assignees.  Under  this  commission,  possession  was 
taken  of  a  farm  called  CoUingdean^  as  the  supposed 
property  of  the  bankrupt     Mary  Ann  Hughes  claimed 


(a)  Ld.Rtufm.  531.    12  Mo(L  531.  (6)  17  Veu  426. 

(c)  1  Chan.  Rep.  229.  (rf)  1  Hen.Bl.  164. 

(e)  I  Jlk.  88. 

this 
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this  farm,  and  the  property  thereon,  as  belonging  to         1819. 
herself  and  presented  a  petition  to  the  Vice-Chancellor 
in  the  same  year,  which  was  referred  to  the  coromis-         Cowan. 
sioners  who  reported  against  her.    She  also  brought  an 
action  against  the  messenger,  in  which  she  was  non- 
suited; and  m  Aprilj   1816,  the  Vice-Chancellor  dis- 
missed her  petition.     Pending  this,  Richmoiid  brought 
an  action  against  the  assignees  to  try  the  validity  of 
the  commission,  and  obtained  a  verdict,  for  want  of 
proof  of  the  petitioning  creditor's  debt.     In  May^  1816, 
Mary  Arm  Hughes  presented  a  petition   to  the  Lord 
Chancellor,  praying  for  a  reversal  of  the  Vice-Chan- 
cellor's order,  and  for  restoration  of  the  property,  &c. 
In  August y  1816,  an  order  was  made  to  supersede  the 
commission,  and  a  writ  of  supersedeas   issued   in  the 
following  November.     In  January^  1817)  the  petition  of 
3f.  A.  H.  was  heard,  and  the  Lord  Chancellor  then  di- 
rected an  issue  to  be  tried  in  the  Court  of  Common 
Pleas,  upon  the  question  of  her  interest  in  the  farm, 
&C. ;  and,  upon  the  trial  of  this  issue,  she  obtained  a 
verdict,  establishing  her  interest.     On  the  12th  of  De^ 
cembeTf  1817,  the  Lord  Chancellor  made  an  order,  tliat 
Conoan  and  Heapy^  the  assignees  under  the  commission, 
and  one  Wells,  an  auctioneer,  should  account  before  the 
Master  with  M.  ALHAn  respect  of  the  property  taken. 
In  July,  J818.  ibf.  ^.  H.  died.    The  petition  was  after- 
wards revived  by  the  executors  of  M.  A.  H.     Proceed- 
ings took  place  before  the  Master,  in  pursuance  of  the 
ord^  of  reference;  and,  finally,  on  the  14th  of  July 
last,  the  Lord  Chancellor,  upon  the  Master's  report, 
ordered  the  sum  of  2\0TL  Is.  6d.  to  be  paid  to    the 
executors  of  Mary  Ann  Hughes,  by  Cowan,  Hcapy,  and 
Wells,  or  one    of  them,   on  or  before  the  first  day 

of 
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181 9*  of  this  term.  It  was  suggested,  that  tnis  sum  was 
""■"■"■  not  merely  the  amount  of  profits  or  property  actually 
CowAK.  received,  but  that  the  Master  had  allowed  the  estimated 
value  of  the  farm,  during  a  period  that  the  assignees 
had  kept  the  possession,  and  left  the  land  uncultivated. 
This  period  must  have  been  subsequent  to  the  time 
when  the  original  petition  of  M.  A.  Hughes  was  pre- 
sented to  the  Vice-Chancellor.  Some  other  proceed- 
ings were  mentioned,  which  are  not  important  to  the 
point  before  us.  Indeed,  this  commission,  and  the 
proceedings  under  and  consequential  to  it,  have  en- 
gaged the  attention  of  the  Court  in  many  different 
ways  not  material  to  the  present  question. 

It  was  contended,  that  the  Lord  Chancellor,  sitting 
in  bankruptcy,  had  no  jurisdiction  in  this  case,  for 
three  special  reasons ;  first,  because  the  commission  had 
been  superseded  before  the  order  was  made ;  secondly, 
because  the  sum  directed  to  be  paid  was  composed,  in 
part,  of  something  in  the  nature  of  damages,  which 
could  only  be  ascertained  by  a  jury  in  an  action  at  law; 
and,  thirdly,  because  the  order  was  not  confined  to  a 
payment  to  be  made  out  of  funds  in  the  hands  of  the 
assignees,  but  operated  personally  upon  the  parties  by 
whom  the  pajrment  was  directed  to  be  made.  As  to 
the  first  point,  it  is  impossible  to  say,  that  the  juris- 
diction of  the  Lord  Chancellor  is  confined  to  the  period 
during  which  the  commission  subsists.  The  greatest 
injustice  would  result  fi:t>m  such  a  conclusion,  for  then 
a  person,  against  whom  a  commission  had  issued, 
which  was  afterwards  found  not  to  be  sustainable,  and 
whose  whole  property  had  been  taken  firom  him  by 
colour  of  it,  must  «ther  bring  an  action  at  law,  in 

6  which 
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wUch  he  might  lose  half  the  value  for  want  of  proof,         1819* 
or  go  through  the  slow  procem  of  a  bill  in  equity,         '      " 
finr  discovery  and  relief.     A  petition  in  bankruptcy  is        Cowan. 
festinum  remedium,  and  it  contributes  not  less  to  the 
saving  of  expense  than  to  the  saving  of  time.     The 
proceeding  under  the  commission  operates  by  way  of 
mdden  seizure  of  property  belonging  or  supposed  to 
belong  to  a  bankrupt.     A  process  so  speedy  and  sum- 
mary requires  to  be  controuled  by  a  speedy  and  sum- 
mary course  of  relief.     If  difficult  questions  of  law  are 
found  to  be  involved  in  a  petition,  the  Lord  Chancellor 
directs  a  bill  to  be  filed,  as  well  for  solemn  discussion, 
as  to  afford  an  opportunity  of  appeal  from  his  own 
judgment.     If  a  doubtful  question  of  fact  occurs,  an 
issue  is  directed,  as  was  done  in  the  present  case.     In 
the  present  case,  indeed,  there  is  a  particular  reason 
agunst  this  objection^  for  the  original  petition  was  pre- 
ferred before  the  commission  was  superseded. 

In  support  of  the  second  objection,  it  was  contended, 
that  the  jurisdiction  of  the  Lord  Chancellor  in  bank- 
ruptcy cannot  be  greater  than  in  his  Court  of  Equity 
upon  bill  and  answer,  and  that  nothing  in  the  nature  of 
damages  can  be  decreed  in  a  suit;  and  for  this  the  ' 
case  of  Eyre  v.  Jackson^  1  Chaiic.  Rep.  229.  was  cited. 
That  was  a  bill  of  review  to  reverse  a  docree,  and  was 
not  a  proceeding  in  prohibition.  By  the  original  decree, 
pronounced  eight  years  before,  the  then  plaintiffs  had 
been  ordered  to  restore  certain  goods,  &c.,  of  which 
they  had  unlawfully  possessed  themselves,  and  further 
to  pay  the  sum  of  400/.  In  this -suit,  they  sought  to 
bb  relieved  from  the  400/.,  and  obtained  a  reversal 
of  the  original  decree,  pro  tanto.  The  original  decree 
appears,  by  the  dates,  to  have  been  pronounced  during 

the 
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1819.  the  time  of  the  usurpation.  This  cose,  however,  ap^ 
'  pears  to  us  to  be  wholly  inapplicable  to  the  present. 
Cowan.  because,  in  the  present  case,  the  mismanagement  oc 
curred  after  the  presenting  of  the  first  petition,  that  is, 
pending  the  litigation ;  and  if  the  Lord  Chancellor  had 
jurisdiction  to  order  restitution  immediately,  it  was  a 
necessary  incident  to  such  jurisdiction,  that  he  should 
have  authority  to  compel  the  parties  to  make  good  all 
tliat  the  complainant  had  siifTered  during  the  struggle 
to  retain  the  possession  of  her  property.  This  remark 
also  furnishes  an  answer  to  the  third  objection.  It  was 
the  n^lect  of  the  assignees,  that  they  did  not  take 
care  so  to  manage  and  husband  the  property  pendente 
lite,  as  to  be  able  to  make  full  restitution  without  loss 
to  themselves,  if  restitution  should  be  finally  awarded. 
They  should  have  known,  that  none  of  the  proceedings 
which  had  occurred  in  their  favour  were  final  and  con- 
clusive upon  the  subject  matter  of  this  contest.  Another 
answer,  however,  and  one  more  proper,  as  it  respects 
the  application  to  this  Court,  is,  that  supposing  the 
Lord  Chancellor  to  have  jurisdiction  generally  upon 
the  subject  of  the  petidon,  this  Court  has  no  authority 
to  revise  his  order.  If  the  Master's  report  was  built 
upon  an  erroneous  basis,  exception  should  have  been 
taken  to  it  before  the  I-K)rd  Chancellor,  and  the  merits 
of  each  particular  matter  should  have  been  discussed 
before  him.  It  was  further  contended,  generally,  that 
the  Lord  Chancellor  had  no  jurisdiction  in  this  mat- 
ter. The  case  of  the  restoration  of  short  bills,  in  Ex 
parte  Rorxton^  1 7  Vesey^  426.  was  referred  to,  and  the 
expression  there  used  by  the  Lord  Chancellor,  *^  as 
far  as  the  assignees  are  concerned,  I  have  a  right  to 
take  order  for  the  disposition  of  the  effects,*'  was  quoted 

to 
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to  us,  as  shewing  that  the  jurisdiction  was  confined  to         1819. 
the  effects  of  the  bankrupt.     But,  upon  a  reference  to 

£x  puts 

the  case,  it  is  manifest,  that  the  expression  must  be  Cowaiu 
understood,  not  of  the  efiects  of  the  bankrupt,  but  of 
effects  taken  under  the  commission.  The  petitioners  in 
that  case^  at  the  time  of  preferring  their  petition,  and 
upon  the  facts  therein  stated,  were  not  less  strangers 
to  the  commission  than  M.  A,  Hughes  in  the  present 
case.  This  circumstance  excited  a  doubt  in  the  mind 
of  the  Lord  Chancellor,  in  the  first  instance,  as  to  his 
jurisdiction  upon  petition.  But,  in  the  result,  that 
doubt  appears  to  have  been  removed.  And  it  is  ob- 
vious, that  the  bills  restored  were  not  the  effects  of  the 
bankrupt,  for  if  they  had  been,  the  assignees  would 
have  been  entitled  to  retain  them.  The  present  appli- 
cation  has  been  made  to  this  Court  after  thejlnal  order 
of  the  Lord  Chancellor,  which  must  be  analogous  to  the 
final  decree  or  judgment  of  a  Court ;  and  it  is  a  settled 
rule,  that  you  cannot  apply  for  a  prohibition  after  a 
judgment,  unless  there  be  an  original  want  of  jurisdiction 
apparent  upon  the  face  of  the  proceedings.  It  would,  in- 
deed, be  most  injurious  to  a  petitioner,  if  the  assignees 
should  submit  themselves  to  a  jurisdiction,  allow  interlo- 
cutory orders  to  be  made,  an  issue  at  law  to  be  tried,  and 
an  account  to  be  taken  before  a  Master ;  and  then,  when 
they  find  the  ultimate  decision  against  them,  that  they 
should  be  permited  to  turn  round  and  say,  that  the  whole 
is  coram  non  judice,  and  void,  and  all  the  labour  and  ex- 
pence  of  the  petitioner  thrown  away  in  a  fruitless  pur- 
suit. No  want  of  jurisdiction  appears  in  this  case.  On 
the  contrary,  we  think  the  assignees  are  unquestionably 
subject  to  the  control  and  jurisdiction  of  the  Ix>rd 
Chancellor  sitting  in  bankruptcy,  for  all  acts  done  by 
Vol.  in.  K  them 
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1819. 


Ex  parte] 

COWAV. 


them  in  their  character  of  assignees,  by  virtue  or  under 
colour  of  the  commission. 

We  haye  thought  it  right  to  give  our  more  deliberate 
opinion  upon  this  point.  In  doing  so,  we  wish  not  to  be 
understood  as  giving  any  sanction  to  the  supposed  au- 
thority of  this  Court  to  direct  a  prohibition  to  the  Lord 
Chancellor  sitting  in  bankruptcy.  We  do  not  decide 
against  such  an  authority,  because  we  have  not  heard  the 
question  fully  argued.  It  will  be  time  enough  to  decide 
that  question  when  it  necessarily  arises,  if  ever  it  shall  do 
so,  which  is  not  very  probable,  as  no  such  question  has 
arisen  since  the  institution  of  proceedings  in  bankruptcy, 
a  period  little  short  of  300  years.  If  ever  the  question 
.  shall  arise,  the  Court,  whose  assistance  may  be  invoked 
to  correct  an  excess  of  jurisdiction  in  another,  will, 
without  doubt,  take  care  not  to  exceed  its  own. 

Rule  refused* 


Monday, 
Koveffier  Sih* 


The  King  against  Rowland. 


/^UO   warranto  against    the  defendant,    as  mayor 
of  the  borough  of  HoU^  in  the  county  of  Den- 
bigh.    The  first  pica,    after   stating  an   immemorial 
court-leet  and  view  of  frank-pledge,  holden  within  the 


A  plea  to  A  quo 
warranto  stated, 
that  an  Imme- 
xnorial  court 
leet  was  in  partj 
holden  in  the 
morning  and  in 
part  in  the  even- 
ing, and  that  the  custom  had  been  to  elect  the  mayor  at  the  morning  court,  which  burgeia 
had  been  accustomed  to  be  sworn  into  the  office  at  the  evening  court,  by  the  steward  or  his 
deputy.  The  replication  denied  the  mode  of  election ;  and  there  was  also  an  isaut  f '  not 
duly  sworn."  At  the  trial,  it  appeared,  that,  in  addition  to  the  custom  set  out  in  the  plea, 
it  had  been  usual  for  the  leet  jury  to  present,  in  writing,  the  candidate  who  had  most 
votes  at  the  morning  court,  to  be  sworn  in  by  the  steward  at  the  evening  court;  but  they 
had  no  control  over  the  poll :  Held,  that  this  was  a  mere  ministerial  act,  on  their  part,  and 
that  it  was  no  tssentii^  part  of  the  custom,  and  need  not  be  stated  on  the  record. 


borough^ 


Boin.4nii 
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borougby  set  out  a  charter  of  the  Earl  of  Anmdel^jad  1819« 
Suny^  of  the  13  ii  4.,  confirmed  by  lexers  patent  of 
Queen  Elizabeth^  and  accepted  by  the  mhabitants.  It  j^oinu 
then  set  out  a  bye-law,  that  the  mayor  and  burgessesi 
or  such  of  them  as  chose  to  attend,  should  assemble  at 
the  court-leet,  held  withui  one  month  after  MichaehnaSf 
and  should  elect  one  of  the  burgesses  to  be  mayor  for 
the  ensuing  year;  and  that  the  usage  since  the  bye-law 
had  been  conformable  to  it ;  and  that  the  court-leet, 
since  the  bye-law,  had  been  in  part  hdden  in  the 
morning  and  in  part  in  the  evcftiin^  the  one  being 
called  the  morning  and  the  other  the  evening  court; 
and  that  the  custom  had  been  to  elect  the  mayor  at 
the  morning  court,  *^  which  said  burgess  hath  beea 
used  and  accustomed  to  be  sworn  into  the  office  of 
mayor  of  the  said  borough  by  the  steward  of  the 
said  lordship  or  his  deputy  for  the  time  being ;  and 
thereupon  hath  used  and  been  accustomed  to  be  ad- 
mitted into  the  office  of  mayor  of  the  said  borough ; 
and  being  elected,  sworn,  and  admitted,  hath,  during 
all  the  time,  held,  exercised,  and  enjoyed  the  same 
office/'  It  then  stated,  that  on  the  27th  October^ 
1818,  a  court-leet  was  held  before  C.  W.  W.  fVynne^ 
Esq.,  the  steward,  in  the  morning,  which  was  duly 
adjourned  to  the  evening  of  the  same  day ;  and  that 

^  defendant  was  dyly  elected  at  the  morning,  and  sworn 
in  at  the  evening  court.  The  replication,  after  ten- 
dering issues  on  the  different  facts  alleged  in  the  plea^ 
stated  that  ^<  from  the  time  of  composing,  constituting, 
establishing,  and  making  the  said  supposed  bye-law  in 
the  said  first  plea  above-mentioned,  hitherto  the  mode 
of  electing  a  mayor  of  the  said  borough  hath  not  bejsn 

K  2  according 
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1819*        according  to  the  said  supposed  bye*-law,  in  manner  and 
'        form  as  the  said  John  Baodand  hath  above  in  his  said 

The  Kiva 

offonst        plea  in  that  behalf  alleged.     And  this,  &c.     Where- 
upon issue  is  joined."     And  it  also  stated,  that  ^^  the 
said  John  Mowland  was  not  duly  sworn  into  the  said 
office  of  mayor  in  manner  and  form  as  the  said  John 
Rondand  hath  above  in  that  plea  alleged.     And  this 
&c.     Whereupon  issue  is  joined."     At  the  trial,  at  the 
last  Shrewsbury  assizes,  before  Holroyd  J.,  the  mode  of 
election  set  out  in  the  defendant's  plea  was  proved,  with 
this  addition,  that'  the  custom  had  been  to  swear  the 
jury  of  the  leet  at  the  morning  court,  and  then  to 
take  the  poll  for  mayor ;  and  that,  at  the  evening  court* 
the  jury  used  to  make  a  written  presentment  of  the 
person  who  had  the  majority  of  votes  to  the  steward 
to  be  sworn  in.     On  the  present  occasion,  the  jury  had 
presented  to  the  steward  the  candidate  opposed  to  the 
defendant ;  but  the  latter  having  the  majority  of  legal 
votes,  the  steward  swore  him  into  the  office  of  mayor* 
It  did  not  appear  that  the  jury  had  ever  exercised  any 
discretion  over  the  poll,    their  office  being  only  to 
present  the  successful  candidate.      Taunton^  for  the 
crown,  contended,  that  there  was  a  material  variance 
between  the  statement  and   the  proof,  and  that  the 
presentment  by  the  jury  should  have  been  stated  in  the 
plea.     The  learned  Judge,  at  the  trial,  over-ruled  the 
objection ;  but  gave  liberty  to  move  to  enter  a  verdict 
for  the  crown,  if  the  Court  should  be  of  a  different 
opinion.     And  now 

W.jE*  TduntM  moved  for  a  rule  nisi  accordingly* 

Here  the  presentment  should  have  been  stated  in  the 

plea, 
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plea,  being  a  necessary  part  of  the  election.     The        1819* 
defendant  was  bound  to  set  out  the  whole  mode  of      ^    „ 

The  Knr« 

election,  and  he  has  not  done  so.  For,  in  fact,  it  waa  agamti 
not  usual  for  a  person  elected  as  he  was  to  be  admit-* 
ted  mayor.  Bex  v.  Ijeigh  (a)  is  an  authority  to  shew, 
that  even  though  a  defendant  may  have  a  good  title  de« 
ducible  from  the  record,  still,  if  he  allege  a  prescription, 
and  fails  to  prove  it,  judgment  must  be  entered  for  the 
crown.  Mr.  Justice  YcUes  there  said,  *^  The  defendant 
must  set  up  a  complete  title,  and  if  he  £eu1s  in  it,  or  in 
any  chain  of  it,  judgment  must  be  given  against  him.'' 
A  prescription  is  entire,  and  the  whole  must  be  set 
out.  Lovelace  v.  Reynolds  (6),  Waring  v.  Griffiths  (c).  A 
presentment  is  often  of  great  importance ;  for,  in  the 
case  of  copyhold,  a  surrender  without  a  presentment  is 
altogether  void.  Com.  Dig.  tit.  Copyhdd^  F.  10.  Bur^ 
goyne  v.  Spivrling^  (rf).  \Bayley  J.  There  it  is  because 
no  surrender  at  all  can  be  taken  out  of  court  except  by 
custom :  and  the  presentment  is  part  of  the  custom.] 
Here  the  election  was  not  perfect  till  there  had  been  a 
presentment.  At  all  events,  the  crown  is  entitled  to 
judgment  upon  the  issue  '^  not  duly  sworn  in  maimer 
and  form  as  defendant  hath  alleged ;''  because,  cer- 
tainly, the  defendant  has  not  been  sworn  in  the  usual 
mode. 

Abbott  C.  J.  I  think  the  Court  ought  not  to  grant 
this  rule.  It  appears  that  all  that  was  alleged  in  the 
defendant's  plea  was  proved.  But  it  is  objected  that 
this  proof  was  coupled  with  the  proof  of  another  mar< 

(a)  4  Burr.  2147.  {h)  Cro.El.  546. 

(c)  1  Burr.  441.  (d)  Cro.  Car.  27* 

K  3  terial 


ItoWLAHb. 
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1 8] 9.  terial  fact,  Tiz.  the  presentment;  and  that  this  fact 
""""  was  not  allied  iu  the  plea.  Now  it  ^pean  to  me 
AgabM  that  this  presentment  was  merely  ministerial  on  the 
part  of  the  jury.  It  was  their  duty  to  present  the  per- 
son having  the  majority  of  legal  votes ;  and  they  had 
no  discretion  on  the  subject.  Their  written  present- 
ment was  similar  to  an  entry  made  in  corporation- 
books  by  a  town-derk,  recording,  that  on  such  a  day 
and  at  such  a  time  A.  B.  was  duly  elected.  Such  an 
entry  as  this  on  the  day  ^  swearing  in,  it  may  often  be 
customary  for  the  town-clerk  to  read  as  a  matter  of 
ceremony.  But  it  is  no  material  part  of  the  appoint- 
ment; and  not  being  so,  it  needs  not  be  alleged  in  a 
defendant's  plea.  I  think,  therefore,  that  there  is  no 
ground  for  disturbing  this  verdict. 

Batley  J.  coiicurred. 

HoLROYD  J.  If  this  prtssentment  were  an  essential 
part  of  the  custom,  it  would  put  it  in  the  power  of  the 
jury  to  defeat  any  election.  The  foundation  of  the 
mode  of  election  is  the  bye-law,  which  is  wholly  silent 
as  to  any  presentment.  And  if  the  presentment  had 
its  origin  in  a  subsequent  bye-law,  that  should  have 
been  replied  by  the  crown. 

Best  J.  concurred. 

Rule  refused. 
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1819. 


Fox,  Administrator  of  Mary  Fish,   deceased,   ^onday, 

'  ^  November  Suh 

against  FiSH£B  and  Another,  Assignees  of 
Thomas  Fish,  a  Bankrupt. 

TROVER  for  household  furniture.     Plea,  general   Whewipeiimi, 
^  entitled  to  Uk« 

issue.     At  the  trial  at  the  last  Summer  assizes  for  out  letters  of 

the  county  of  Dorset^  before  Graham  B.  the  following  neglected  to  do 

facts  appeared:  Mary  Fish  kept  an  inn  at  Bridport^  and  S'in^poi^Son 

having  died  mtestate  in  1807,  Thomas  Fish,  her  son,  ^^^gJJ^ 

took  possession  of  the  inn  and  all  its  furniture,  &€•  "^  *»*«»«  ■<>  *«* 

posseMion,  be> 

which  he  continued  to  carry  on  for  his  own  profit  till   came  a  bank- 
rupt, and  a  cr^ 
February,  1819,  when  he  became  bankrupt,  and  the   ditor  of  the  in- 

defendants,  as  his  ilssignces,  took  possession  of  the  goods    ward* 'took 'out 
and  sold  them.     T.  Fish  never  took  out  letters  of  ad-   lc«t««of.«^ 

ministrationt 

ministration  to  his  mother's  effects.      In   1 806  Mary   "d  claimed  the 

'^    goodsfiromthfl 

Fish  became  bound  as  surety  in  a  bond  for  400/.  to  Sir   aasigneet: 
Evan  Nepean,  and  the  bond  having  been  forfeited^  the   Uieae  goods 
plaintiff,  as  agent  of  Sir  £.  JV.,  took  out  letters  of  ad-   "^Tjae^e.  19. 
ministration  to  MaryFishj  on  the  19th  May,  1819,  and  !>«»ng  property 
claimed  the  property  in  that  character.     At  the  time  (tf  ^^^*  <>^'» 

and  diKpotttioii 

the  death  of  Mary  FiA  in  1807,  she  left  two  sons,    of  the  bank- 
Thomas  and  WiUiam^  surviving  her ;  but  William  died   content  of  the 
on  the  2Ai\i  December,   1813,  previously  to  the  bank-    Jl^dthluAi 


ruptcy  of  Thomas.     The  learned  Judge,  at  the  trial,   2J^^^ 
was  of  opinion  that  this  case  fell  within  2 1  Jac.  c.  19.  as   titled  to  them, 
being  property  by  the  consent  of  the  true  owner,  in  the 
possession,  order,  and  disposition  of  the  bankrupt,  and 
directed  a  nonsuit.     And  now 

Pell  Serjt.  moved  for  a  rule  nisi  to  set  aside  the  non« 
suit,  and  to  enter  a  verdict  for  the  plaintiff  for  the 

K  4p  amount 


Fiw». 
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1819.        amount  of  the  goods  which  had  been  ascertained  at 
""■"^        the  trial.     He  contended  that,  in  this  case,  there  was 

Fox 

againti  no  true  owner  who  could  give  such  consent  as  was 
necessary.  The  only  person  who  could  be  considered 
as  filling  that  character  was  the  ordinary.  But  he  has 
only  a  power  to  convey,  and  no  property  vests  in  him 
so  as  to  enable  him  to  give  consent.  The  case  of  Fair^ 
clainh  on  the  Demise  ofAUenj  v.  Little  {a)  is  in  point ; 
there  it  was  held,  in  an  action  of  ejectment,  that  twenty 
years  undisturbed  possession  was  not  sufiicient  to  bar  the 
action,  the  party  entitled  to  administration  having  only 
become  so  lately,  and  having  taken  out  letters  of  admi* 
nistration  within  a  short  period  previously  to  the  com- 
mencement of  the  action ;  yet  there  it  was  contended 
that  it  was  a  possession  for  twenty  years  with  consent 
of  the  ordinary.  But  the  Court  of  Common  Pleas 
held  that  not  to  be  sufficient. 

Abbott  C.  J.  Here  the  son  was  entitled  to  take 
out  letters  of  administration  to  his  mother,  and  if  he 
had  so  done,  he  would  have  vested  in  himself  a  com- 
plete 1^1  right.  Now,  a  creditor  of  the  mother  might 
either  have  brought  an  action  against  him  as  executor 
de  son  tort,  or  might  have  dted  him  before  the  ecclesi- 
astical Court,  to  shew  cause  why  the  creditor,  and  not 
the  son,  should  be  constituted  administrator.  Neither 
of  these  things  was  done,  and  the  son  continued  in  pos- 
session of  these  goods  for  nearly  twelve  years.  I  think, 
therefore,  that  these  goods  were  clearly  within  21  Jac. 
c.  ]  9.,  as  being,  with  the  consent  of  the  true  owner,  in 
the  possession,  order,  and  disposition  of  the  bankrupt. 
The  case  cited  is  distinguishable,  because  there  the 
person  in  possession  was  not  entitled  to  take  out  letters 

(o)InC.  F.  IT.  58G.3. 

of 
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of  administration  ;  but  here,  the  bankrupt  was  so  ea»>        1819. 
titled.     I  think  the  nonsuit  was  right. 


Bayley  J.  If  we  were  to  hold  that  a  possession 
of  this  sort  could  be  defeated  by  administration  subse- 
quently taken  out,  we  should  make  an  end  of  the 
statute  of  James.  The  possession  here  would  naturally 
induce  the  creditors  to  suppose  that  the  goods  were 
the  bankrupt's  property,  and  that  he  had,  if  necessary, 
taken  out  the  letters  of  administration,  as  he  was  en- 
titled to  do.  There  are  cases  which  shew  that  where  an 
executor  uses  goods  belonging  to  a  testator  as  his  own, 
those  goods  may  be  seized  under  an  execution  against 
the  executor.  Here  the  bankrupt  had,  for  nearly 
twelve  years,  possession  of  these  goods,  with  the  consent 
of  all  who  were  entitled  to  dispute  it  with  him,  and  that 
is  enough  to  satisfy  the  words  of  the  statute* 

HoLBOYO  and  Best  Js.  concurred. 

Rule  refused. 


FOK 

FisHxa. 


HucKVALE  and  Another,  Assignees  of  Atkins,  uamOay, 

a  Bankrupt,  against  Kendal.  Kwmbgr9iiu 

/J  BRAH AM  had  obtained  a  rule  nisi  for  setting  aside  After  ddhnxrf 

^jL                                                                              ^        •            «     .  of  an  ymyp^ifit 

the  judgment  signed  in  this  case  for  irregularity  declmUon, « 

with  costs.     It  appeared  that  the  action  had  been  com-  pj^^„^^ 

menced  m  Hilary  term,  and,  after  some  intermediate  cwMryto  en- 

*^            '           '  title  a  party  to 

proceedings,  the  defendant  uldmately  pleaded  the  ge-  lign  judgmeot. 
neral  issue,  and  gave  notice  of  disputing  the  bank* 

ruptc^. 
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HoeSTALK 


18 19*  rnptcy.  On  the  SOth  Mmf  plaintiffi  took  out  a 
summons  to  amend  the  declaration,  which,  on  the 
22d  May^  was  allowed,  on  payment  of  costs.  The 
costs  were  taxed  on  the  24th  Mcy.  On  the  26th  May 
the  defendant's  attorney  called  at  the  office  of  the 
plaintifi'  agent  and  desired  that  he  would  rq)ly  to  his 
plea  of  the  general  issue.  On  the  4th  June  the  amended 
declaration  was  delivered,  and,  on  the  11th  June,  a 
rule  to  plead  given:  judgment  was  signed  on  the 
S8d  June.    There  was  no  demand  of  a  plea. 

Casberd  shewed  cause,  and  contended  that  the  de- 
mand of  a  plea  was  not  necessary  in  the  case  of  an 
amended  declaration ;  because  there  the  party  is  under 
terms  to  plead  within  a  specific  time,  and  for  this  he 
cited  PearsoH  v.  Beynolds  (a),  and  Baker  v.  Hall  (6). 
And,  besides,  there  was  no  available  plea  in  this  case 
at  all;  for  the  general  issue,  which  had  been  pleaded 
to  a  former  declaration,  was  at  an  end. 

Abraham^  contra.  The  defendant's  attorney  re- 
quested a  reply  to  the  general  issue,  after  the  declar- 
ation had  been  amended,  which  shewed  therefore  that 
he  meant  to  abide  by  that  plea  to  the  amended  declar- 
ation. Then,  as  to  the  demand  of  a  plea,  the  cases  cited 
are  different  from  the  present ;  for,  in  them,  the  de- 
fendant has  express  notice  of  the  time  allowed. 

Per  Curiam.  The  application  of  the  defendant's  at- 
torney was  previous  to  the  delivery  of  the  amended 
declaration.    It  is  not  possible,  therefore^  to  say,  that 

(fl)  4  Batt,  371.  (b)  1  Tauni.  538. 

there 
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HuCKTAtlt 

agoimii 


there  was  a  plea  in  the  office  when  the  judgment  WM        1819. 
signed.     And,  as  to  the  other  point,   there  being  no 
authority  to  shew  that  there  must  be  a  demand  of  a 
plea  in  such  a  case  as  the  pregent,  we  do  not  think  it 
right  to  introduce  such  a  useless  ceremony. 

Rule  discharged  with  costi* 


Brittain   against   The  Cromford  Canal      3Wm%, 

Company. 

HTRESPASS   for  seizing  and    detaining  plaintiff's   Wlicf«,bja 

barge.     Plea,  general  issue.     The  justification  of  of  i«  per  ton 
the  defendants  depended  on  a  claim  of  an  additional  JJJ^Sicoal 
toll  of  one  shilling  per  ton  gross  tonnage,  on  coal  and  *^  n«v%M«d 
coke  navigated  upon  a  certain  part  of  the  CroMbrd  «A«cMiii, 
canaL    Tie  clause  under  which  the  claim  was  mAde  or  ft«n  any  *' 
was  as  follows :     "  For  all  coal  and  coke  which  shall  SlS  a^^JT" 
be  navigated,  carried,  and  conveyed  upon  any  part  of  SJ^^iSSidJ 
the  said  intended  canal  from  the  place  where  the  said  ^^^5^^  «*!»: . 

*  mendng  within 

canal  shall  cross  the  River  Ambers  or  from  any  place  ^^^  ^^^ 

aodtfattnotocli 

within  two  miles  thereof,  and  passing  in  the  direction  toll  wMpajable 

towards  Cromford^  the  further  sum  of  one  shilling  per  at  a  place  mora 

ton.**     At  the  trial  at  the  last  2X?rJy  assizes,  before  ^^^^3?* 

Abbott  C.  J.,  it  appeared  that  the  plamtiff  *s  barge,  hav-  J^^*^**^ 

inir  commenced  her  voyaire  at  a  place  more  than  two  pvt  of  tha  canal 

^  T        4  withintwomilea 

miles  from  the  point  mentioned  in  the  above  clause,  had  €iA. 
been  navigated  on  a  part  of  the  Cromford  canal,  with 
coal  and  cdce  on  board,  within  the  specified  distance^ 
and  that  she  was  passing  in  the  direction  towards 
Cromford.  The  learned  Judge,  at  the  trial,  thought  that 
this  did  not  make  the  plaintiff  liable  to  pay  this  ad- 
ditional 
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18 19,        ditional  toll.    The  plaintiff,  therefore,  had  a  verdict, 
■  And  now 

Bkotaik 

Cbomfojio 

Ctoia  Comp.  N.  G.  Clarke  moved  for  a  new  trial,  on  the  ground 
that  the  learned  Judge  was  mistaken  in  his  construction 
of  the  clause. 


Abbott  C.J*  I  thought,  at  the  trial,  that  the 
words  "  navigated  from,"  used  in  this  clause,  de- 
noted a  voyage  from  the  place  where  the  goods  were 
loaded  on  board  the  barge.  I  think  so  still.  That 
place,  in  the  present  case,  was  not  within  two  miles  of 
the  point  specified  in  the  dau&e,  and,  therefore,  the 
plaintiff  was  not  liable  for  the  additional  toll* 

Bayley  J.  The  ground  for  this  toll  was,  that  great 
expence  was  incurred  by  the  company,  in  making  this 
particular  part  of  the  canal.  And,  as  persons  who  tra*- 
veiled  only  a  short  distance  on  the  canal,  would  pay 
only  a  small  toll,  the  legislature  provided,  that  if  that 
short  distance  was  in  this  particular,  spot,  they  should 
pay  an  additional  toll.  That  reason,  however,  does 
not  apply  to  persons  who  come  from  a  distance,  and 
whose  ordinary  payments,  therefore,  are  more  consider- 
able. I  think,  therefore,  that  the  legislature,  in  using 
this  mode  of  expression,  must  have  contemplated  a 
voyage  commencing  within  the  specified  limits.  Our 
construction  may,  perhaps,  be  inconvenient  in  cases 
where  that  voyage  commences  just  beyond  the  limits, 
but  we  c^not  make  a  new  toll, 

JHOLBOYP 
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HoLROYD  J.     The  words  of  a  clause  of  this  sort        1819. 
ought  to  be  perfectly  clear,  before  we  impose  a  frcA         — ^ 

BuTTAlir 

tax  on  that  part  of  the  public  using  this  canaL  agahut 

CftOMffOftD 

Diiial  Coiii{i. 

Best  J,  concurred. 

Rule  refused. 


MouNTSTEPHEN  and  Others  against  6rooe:£     9Wii%, 

and  Others. 

A  SSUMPSIT  by  plalntifls,  as  indorsees,  against  the  Wheft,lns 

^^^     t  n      t  ri»i«iioi  deed  between 

defendants,  as  acceptors  oi  tour  bills  of  exchange   defendants  and 
drawn  by  one  Milk.      Plea,   statute  of  limitations.   defendJotitao! 
The  bills  were  drawn  in  1807  and  1808.     In  order  to  tSSS^S^, 
take  the  case  out  of  the  statute,  the  plaintiffi  put  in  a   ^jJ^^^^^ 


deed  between  Milk  and  the  defendants,  dated  Jttne  20,   pl«intifi 

wboll J  ttrangen 

1 8 1 2,  in  which  Milk  and  a  person  of  the  name  of  ShUes  to  the  deed : 
covenanted  that  they  would  indemnify  the  defendants  euffieient  to 
against  the  payment  of  these  individual  bills,  which  JuTof  SiT** 


were  recited  in  the  deed  to  be  then  outstandinir  and  ^^^^^ 

o  ationi. 

unpaid.  The  action  was  commenced  within  six  years 
after  the  execution  of  this  deed  by  the  defendants. 
Abbott  C.  J.  who  tried  the  cause,  thought  that  this 
was  sufficient  to  take  the  case  out  of  the  statute  of  limit- 
ations,  and  the  plaintifl^  accordingly,  obtained  a  ver« 
diet.     And  now 

Gumey  moved  to  enter  a  nonsuit  The  question,  in 
this  case,  is,  whether  this  can  be  taken  out  of  the  sta^- 
tnte  of  limitations,  by  a  deed  to  which  the  plaintiffs  were 
no  parties,  and  with  which  they  had  nothing  to  do. 

There 
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1619.        There  was,  therefore^  nothing  from  whence  a  promise 
to  the  plaintiffi  to  pay  the  debt  could  be  implied. 


agauui 


Abbott  C.  J.  The  statute  was  passed  to  protect 
persons  who  were  supposed  to  have  paid  the  debt»  but 
to  have  lost  the  evidence  of  such  payment.  Here,  how- 
ever, there  is  no  such  thing,  for  there  is  a  solemn  ac- 
knowledgment of  the  existence  of  the  debt  within  six 
years,  the  legal  effect  of  which  is,  to  raise,  of  itself,  a 
a  piromife  to  pay  the  debt. 

Rule  refused. 


Tu^fdeff  Marriage  agaifist  Lawrence. 


An  «^U|  nPRESP ASS  for  taking  three  sacks  of  wheat  Pleas, 
booM  of «  oor-  the  general  issue  and  s^eral  justifications,  in  which 

S^J^^  j^  the  defendant  justified  as  water-bailiff  of  the  borough  of 
bc^'c^ETof*  Mqldenj  in  the  county  o^Esses^  and  the  question  was,  as 
puUknatiir*.      |q  t^g  right  of  the  corporation  of  that  place  to  certain  tolls. 

At  the  trial  before  Garrow  B.,  at  the  last  assizes  for  the 
county  of  JSsseXf  the  defendant,  in  support  of  his  case, 
ofiered  in  evidence  an  ei^try  from  the  books  of  the  cor- 
poration, dated  1 8th  year  of  Hen.  8.,  entitled,  ^^  Mai- 
den. Curia  Electionis  officiariorum  i^iidem  tenta  die  Ve- 
neris primo  post  festum  Epiphaniae  domini  anno  R. 
Henrici  8."  13mo.  The  entry  was  to  the  following  ef- 
fect :  It  stated,  that  two  ships,  loaded  wjth  co^,  had,  on 
the  1 7th  Jiine  preceding,  arrived  withip  the  liberties  of 
the  borough ;  and  that  the  master  had,  without  ^ny  li- 
cence from  thebaili£&  of  the  boroughi  ^nd  withp^it  paying 

any 
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Makmaob 
Lawbivci. 


any  fine,  delivered  certain  chaldrons  of  the  coal,  and,         1819. 
after  having  been  warned  of  this  infringement  of  the 
rights  of  (he  borough,  had  proceeded  to  finish  the  de- 
livery of  their  cargo  ;  upon  which  the  bailifi^  and  council 
of  the  borough  assembled  in  the  MotehaUf  on  the  28d 
Jmcj  and  after  consulting  the  charter  of  the  C0Fp<xw 
ation,  resolved  to  seize  the  ships.     The  ships  having 
been  seized,  their  masters,  William  Blocksman  and  John 
Slyngattj  afterwards  came  and  admitted  their  offence^ 
and  submitted  themselves  to  the  bailifis.   It  then  stated 
a  fine  of  4*05.  imposed  by  the  bailifis,  of  which  S6s.  was 
remitted,    and    45.    paid.      The    entry    was    signed 
P.  QoUJboumej   clericus  burgi  praedicti.      The  books 
in  which  this  entry  was  found  were  the  public  books 
of  the  corporation,  and  contained  the  records,  &c.  of 
their  sessions,  which,  by  the  charter  of  the  borough, 
they  were  entitled    to    hold.      The    learned  Judge 
rejected  the  evidence,    and  the  plaintiff  obtained  a 
verdict 

Taddjf  Seijt.  now  moved  for  a  new  trial,  upon  th^ 
ground  of  the  rejection  of  this  evidence.  The  books 
were  of  a  public  nature,  and  were,  therefore,  receivable 
in  evidence.  It  may  be  admitted,  that  a  corporation  is, 
as  to  its  private  rights,  in  the  same  situation  as  any 
individual.  But  this  entry  is  a  record  of  a  public 
transaction,  in  which  ft  ^ne  has  been  imposed  for  a 
breach  of  duty;  and  it  is  found  in  the  corporation 
books,  in  which  all  their  public  transactions  are 
recorded,  and  where  the  account  of  what  takes  pl^ce  at 
their  sessions  is  to  be  found.  Books  of  this  sort  were 
considered    as   evidence   in   The  Majfor  of  Hull  v. 

Homer 


X^AWfturci. 
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18)9.        Homer  (a);  and  in  Viner's  Abridgment  ^  vol.  12.  p.  90. 
^  pladtum  16.  it  is  held,  that  the  common  books  of  a 

Makbiagi 

tigauM  corporation  are  evidence,  in  regard  they  contain  a 
roister  of  their  public  transactions;  and  for  this,  the 
case  of  Thetford  is  cited,  and  Bex  v.  Mothersell  (i)  is  to 
the  same  effect. 

.  Abbott  C.  J.  It  seems  to  me  that  this  evidence  wad 
rightly  rejected.  This  was  no  more  than  a  minute  made 
by  a  party  in  his  own  memorandum-book,  and  it  was,  in 
fiust,  making  evidence  for  himself.  It  is  said  these  were 
public  books  in  which  this  entry  was  found ;  but  they, 
were  not  public  books  for  all  purposes.  If  this  entry 
had  been  of  a  public  nature,  it  would  have  been  differ- 
ent ;  but  this  not  being  so,  the  rules  of  evidence  require 
that  it  should  not  be  received. 

Baylby  J.  This  falls  within  the  rule  of  evidence, 
which  prohibits  a  party  from  making  evidence  for  him- 
self. If  a  corporation  enter  their  own  private  business 
in  the  public  court-book,  that  circumstance  will  not 
alter  the  nature  of  the  entry ;  for  if  the  entry  apply  to 
private  transactions  alone,  it  will  still  fall  within  the 
rule  applicable  to  private  books,  which  cannot  be  given 
in  evidence  for  the  party  to  whom  they  belong. 

MoLROYn  J.  The  book  in  which  the  entry  is  made 
Can  make  no  difference,  for  it  will  not  make  the  entry 
of  a  public  nature  because  it  is  found  in  a  public  book ; 
and  if  it  be  of  a  private  nature,  it  is  not  receivable 
in  evidence. 

Best  J.  concurred^ 

Rule  refused. 

(a)  Cwsp.  aOS.  {h)  1  Str.  99. 
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Proctor  against  Manwaring.  aniiet*^, 

J^EBT  for  penalties  under  65  G.  3.  c.  137.  5.  6.  The  The  ttatnte 

fint  count  of  the  declaration  stated,  that  the  de-  «.  6.  only  pro-' 

fcndant  was  duly  appointed  overseer  for  the  borough  of  ^J^Si^^ 

Leominster  J  in  the  county  of  Hereford ;  and  that,  during  ^^'^^  *«« 

Mipplyiii|r  tnii 

the  time  he  retained  such  appointment  as  aforesaid,  he  wQrtiiotiie,  or 

did,  in.  his  own  name,  provide,  furnish,  and  supply,  (or  pariih 


his  own  profit,  certain  goods  for  the  support  and  main-  §S^whtnma' 

toiance  of  the  poor  of  the  said  borough.     The  other  ST'^^iS^Y^" 

counts  varied  the  statement   of  defendant's  liability.  tbtnUcfof 

Plea,  general  issue.     At  the  trial  at  the  last  assizes  for  vidiua  prapcry 

the  county  of  Herefbrdj  before  Richardson  i^  there  were  tomooey,^, 

several  charges  made  against  the  defendant,  which  re-  5^^^ 


ceived  an  answer  in  fact.     But  there  was  one  wholly    ^  ^®     , 

"^     derm  goodi 

uncontradicted  in  evidence.    AnAe  fViUiamSf  a  pauper   fiomhisibop: 
of  the  borough,  was  in  the  habit  of  receiving  Qs.  Qd.    wmiiiocliaUe 
per  week  relief;  and  it  was  proved  that  the  d^endant,  ^  ^^^^^ 
who  kept  a  chandler's  shop,  paid  her  allowance  on  se-    £^  ^  ^ 
veral  occasions,  partly  with  goods  from  his  shop,  and 
partly  in  money.    The  learned  Judge  told  the  jury, 
that,  in  his  opinion,  the  act  was  intended  to  prohibit 
overteers  from  supplying  the  piirish  generally ;  or  per- 
haps it  might  include  a  case  where  a  pauper  had*  been 
constrained  to  take  a  part  in  goods,  but  he  left  it  to 
them  to  say,  whether  or  not  this  had  been  consented  to 
voluntarily  by  the  pauper;  telling  them,  that,  if  that  were 
so^  he  was  of  opinion,  that  it  was  clearly  not  within  the 
act  of  pariiament.    The  jury  were  of  opinion*,  that  the 
pauper  had  voluntarily  consented  to  take  part  in  goods 
Vol.  III.  L  and 
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1819.        and  part  in  money,  and  found  a  verdict  for  the  defend- 
^  ant.    And  now 

against 

Peake  moved  for  a  new  trial,  on  the  ground  of  a 
misdirection  of  the  learned  Judge ;  and  he  contended, 
that  the  act  amounted  to  a  total  prohibition  of  all 
dealings  with  paupers,  by  the  overseers.  The  influence 
which  such  persons  necessarily  possess,  is  such  as  will 
compel  paupers  to  submit  to  impositions ;  and  a  half  vo- 
luntary consent  will  be  given,  which  it  was  the  object 
o^this  act  to  prevent.  The  words  of  the  sixth  section 
are  not  merely  that  overseers  shall  not  furnish  goods 
to  the'wprkhoases  for  their  own  profit,  but  also  are, 
**  or  otherwise,  for  the  support  and  maintenance  of 
the  poor,**  which  seem  to  include  every  possible  case. 
The  voluntary  consent,  of  the  pauper  was  therefore  im- 
material, and  ought  not  to  have  been  lefl  to  the  jury. 

Abbott  C.  J.  This  being  a  penal  clause  in  this  act  of 
parliament,  must  not  be  extended  by  construction,  and 
thotigh  there  may  be  cases  suggested,  falling  within  the 
mischief  intended  to  be  prevented  by  the  legislature, 
yet,  if  they  have  not  used  proper  words,  so  as  to  include 
them  within  the  prohibition,  it  is  not  competent  for  the 
Court  to  extend  the  act  of  parliament  to  them  by  con- 
struction. Now  the  words  are,  **  That  no  church- 
warden or  overseer  shall,  under  the  pain  of  forfeiting 
100/.,  either  in  his  own  name  or  in  the  name  of  any 
other  person,  provide,  furnish,  or  supply,  for  his  own 
profit,  any  goods  for  the  use  of  any  workhouse,  or 
otherwise,  for  the  support  and  maintenance  of  the  poor 
in  any  parish,  &c.  for  which  he  shall  be  appointed  over<- 
seer,  during  the  time  of  his  appoUitment;  not  he  con- 
cerned; 
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oerned,  directly,  or  indirectly^  in  furnishing  or  supplying         1819. 
the  Mune^  or  in  any  contract  relating  thereto."    Now  it 
^>pears  from  the  expression  ^^  for  the  use  of  any  work- 
house^" and  afterwards  from  that  of  ^^  the  support  of 
the  poor^"  that  the  poor  generally,  and  not  individuals 

of  that  class,  are  intended  to  be  (included  within  those 
words.    An  overseer,  therefore^  cannot  contract  for  the 
workhouse^  nor  can  he,  if  there  should  be  an  inclement 
season,  during  which  it  might  be  considered  desirable 
to  furnish  a  general  supply  of  ooals  or  blankets  to  the 
pooTf  be  the  person  to  furnish  such  articles  to  the 
parish.     The  exception  seems  to  me  to  fortify  this  view 
of  the  case^  by  which  two  justices  are  authoriasedf  ill 
case  no  person  can  be  found  within  a  convenient  dis- 
tance competent  to  undertake  the  supply  of  such  aar- 
tides  for  such  workhouse  for  theme  rf  the  poor  then^ 
by  certificate,  to  permit  an  overseer  to  contract  and 
agree  for  such  supply.    So  that  it  seems  to  have  been 
the  intention  of  the  legislature,  only  to  prohibit  ovisl> 
seers  from  being  contractors  for  the  g^ieral  suf^ly  of 
the  poor ;  and  the  word  ^  there"  distinctly  shews^  that 
this  part  of  the  clause  is  applicable  only  to  the  poo^ 
who  are  in  the  workhouse.     This,  therefore,  narrows 
the  construction  of  the  previous  part  of  the  clause.     I 
think,  therefore,  that  the  case  which  was  proved,  does 
not  fall  within  the  act  of  parliament     It  would  have 
been  very  easy  for  the  legislature,  had  they  so  intended 
it,  to  have  said,   that  it  should  not  be  lawful  for  att  * 
overseer  to  ddiver  to  any  paup^  articles  in  lieu  of 
money  ordered  for  relief,  but  they  have  not  so  expressed 
themselves.     I  am,  therefore,  of  opinion,  that  there 
should  be  no  rule  granted  in  this  case* 

iL  2  BAYIiGY 


146  CASES  IN  MICHA£LMAS  TERM 

1819.  Baylet  J.     I  am  of  the  same  opinion.     The  object 

_^  of  the  act  was,  to  prevent  imposition  upon  the  parish 

agairut  by  the  oversecrs.  I^  therefore,  goods  are  required 
for  the  parish  workhouse,  or  if  any  other  general  supply 
for  the  poor  is  wanted,  the  overseer  is  not  to  furnish 
that  supply ;  but  it  seems  to  me,  these  are  the  only 
cases  contemplated  by  the  act  Where  a  pauper  car- 
ries an  order  for  relief  to  the  overseer,  he  has  a  right 
to  demand  it  in  money;  and,  in  case  of  refusal,  has  a 
speedy  remedy,  by  complaint  to  the  justice  who  made 
the  order.  If  the  conduct  of  the  overseer  in  selling 
the  articles  be  oppressive,  the  justice  may  punish  him 
for  it ;  but,  if  the  overseer  be  absolutely  prohibited  from 
fldling,  it  might  be  an  hardship  upon  the  pauper.  For 
there  being  no  words  distinguishing  the  case  of  money 
laid  out  by  the  pauper,  after  full  payment  by  the  over- 
seer, ;  from  that  of  a  payment  partly  in  goods  and 
partly  in  money,  a  pauper  might  be  compelled,  in  case 
the  overseer  kept  the  only  shop  in  the  village  where 
the  articles  were  supplied,  to  go  to  a  very  inconvenient 
distance,  for  the  purpose  of  purchasing  them  from  some 
one  else. 

HoLROYD  J.  However  desirable  it  may  perhaps 
be  to  prevent  the  mischief  attending  such  cases  as  the 
present,  yet  we  cannot  extend  a  penal  statute  so  as  to 
bring  this  case  within  it.  The  words  of  the  statute  ap- 
pear to  me  applicable  only  to  a  general  supply  of  the 
poor  by  the  parish  officers.  This  case,  therefore^  does 
not  &11  within  the  act« 

Best  J.  concurred. 

Rule  refused* 
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Doe,   on  the  demise  of  Howson,  against     ^f*"*^^ 

Watertqn. 


EJECTMENT.      Th»  case  was  tried  at  the  last   AetmnymBb] 
of  oopjhold 

Sttmmer  assizes  for  the  county  of  York  before  hnditodiA. 
Wood  B.     The  following  facts  appeared :  Bobert  Ybw-  ^  life-Ume  of 
ardj  being  seised  of  the  premises,  which  were  copyhold   ^^^^'^2. 
of  the  manca  of  Rothwell^  surrendered  them  by  writing  f:*^;  *°'^ 
dated  1 9th  July^  1 743,  into  the  hands  of  the  lord  of  be  nuule  whfa 

the  fbmudidai 

the  manor,  ^^  To  the  use  of  certain  persons  therein  required  by  tbtt 

named,  their  heirs  and  assigns  for  ever ;  in  trust,  never-  coun  will  net, 

theless,  to  and  for  the  use,  benefit,  and  habitation  of  the  ^4ii2li«tot^ 

poor  of  the  town  of  BothweU  for  ever."     The  trustees  «*»jn*^  P^ 

'^  eumeabeigain, 

were  duly  admitted  at  a  Court  holden  October  12,  1748.   tnd  lele,  end 

__  emotiueiit  of 

The  lessor  of  the  plaintiff  was  the  eldest  son  of  the  tiie  lame  in 
last  surviving  trustee,  who  died  in  1786,  and  he  was   Qum/Lfh 
duly  admitted    tenant   upon  the  inquisition  of   the  ^^  j^  ^i,, 
homage  upon  the  like  trusts  upon  20th  October^  1813.   SSl^to'Sbie 
No  evidence  was  given  to  shew  when  Bobert  Y<mard  tbeuaeeby* 
died.     At  the  trial,  Hullock  Serjt,  for  the  defendants,   ably  to  9  0.8. 
objected  that  this  surrender  was  void  by  the  statute  of  cememch  deed 
9  G.  2.  c.  36.,  none  of  its  provisions  having  been  com-  ^  q^^oI^ 
plied  with,    and  he  cited  Arnold  v.  Chapman  (a),  to 
shew  that  copyhold  lands  were  within  that  act*     The 
learned  Judge,  being  of  the  same  opinion,  directed  a 
nonsuit.     And  now 

Tindal  moved  for  a  new  trial.     He  contended,  that 
though  a  devise  of  copyhold  was  held  jto  be  within  the 

(a)  1  Fm.  am.  106. 

If  3  statoto 
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1819.  statute  9  G.  2.  c.  S6.  in  the  case  of  Arnold  v.  Chapman  ; 
yet,  in  this  case,  the  gift  is  not  by  will,  but  by  convey- 

iigpind  aooe  in  the  life-time  of  the  party,  and  a  conveyance  of 
copyhold  is  not  within  the  statute.  The  statute  directs 
that  such  conveyances  shall  be  made  by  deed  indented, 
sealed,  and  delivered  twelve  months  before  the  death  of 
the  par^,  and  enrolled  in  Chancery  within  six  months 
of  its  execution.  But  a  copyhold  estate  cannot  pass  by 
bargain  and  sale,  enrolled,  and,  therefore,  it  foUows, 
that  it  was  not  included  within  the  act.  And  it  is  not 
within  the  mischief  intended  to  be  remedied.  For  a 
copyhold  does  not  pass  by  a  private  conveyance,  but  by 
surrender,  which  is  a  public  act,  done  openly  in  the 
lord's  court.  But,  secondly,  the  statute  does  not  make 
void  the  legal  estate,  and  therefore,  as  the  plaintiff  has 
been  admittocl,  he  may  recover  at  law,  Doe^  dem.  Tooncj 
v.  Ccpestake.  (b)  Supposing,  however,  that  a  bargain 
and  sale  and  an  enrolment  are  necessary,  they  may,  after 
so  long  an  enjojrment,  be  presumed  to  have  existed ; 
Mayor  of  Kingston  v.  Homer  (c),  Bex  v.  Long  Buck^ 
hf.  {d)  And,  as  to  the  objection,  that  it  did  not  ap- 
pear that  the  surrenderor,  in  this  case,  survived  for  a 
year  after  the  surrender,  it  is  sufficient  to  say,  that,  as  it 
appears  he  was  alive  when  the  surrender  took  place, 
the  Court  will  also  presume  that  he  continued  alive  for 
a  twelvemonth  afterwards. 

Abbott  C.  J.  The  case  of  Arnold  v.  Chapman^ 
which  has  been  cited,  is  a  distinct  authority  to  shew, 
that  copyhold,  as  well  as  freehold  lands,  are  within  the 
operation  of  the  9  G.  2.  c.  36.    And  if  it  were  perfectly 

(a)  6JSfJf,S31.  (6)  Cowp.  108.  ((Q  1  EaU,  45. 

dear. 
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clear,  that  it  was  impossible^  for  the  mode  of  conveyance  1819. 
pointed  out  by  the  statute  to  be  adopted,  in  the  case 
of  copyhold,  the  only  consequence  that  would  follow 
would  be,  that  the  statute  would  absolutely  prohibit 
any  conveyance  of  copyhold  to  charitable  uses.  But 
it  would,  by  no  means,  be  a  legitimate  consequence^ 
that  copyhold  lands  could  lawfully  be  conveyed  without 
the  formalities  required  by  that  act  The  act  was 
passed  for  the  sake  of  public  policy  and  to  prevent  per* 
sons  from  conveying  their  lands  to  charitable  uses  in  a 
secret  manner  at  or  near  to  the  time  of  their  death.  It 
therefore  directs  the  execution  in  the  presence  of  two 
witnesses,  and  the  enrolment  in  Chancery,  and  makes 
it  necessary  that  the  party  should  survive  for  a  year. 
It  is  said,  that  in  this  case,  the  Court  may  presume,  if 
necessary,  that  a  bargain  and  sal^  and  enrolment  have 
been  made.  But  the  cases  cited  are  very  distinguish- 
able from  this,  and  no  instance  can  be  found,  where  the 
Court  have  presumed  that  an  enrolment  has  been  madct 
I  am,  therefore,  of  opinion,  that  no  such  presumption 
ought  to  be  made,  and,  that  there  are  no  sufBoieat 
grounds  for  granting  this  rule. 

Bayley  J.  I  am  of  the  same  opinion.  The  statute 
meant  to  provide  that  a  party  who  conveyed  his  lands 
to  charitable  uses,  should,  at  the  time  of  such  convey- 
ance, be  of  full  understanding,  and  that  the  conveyance 
should  possess  the  greatest  possible  notoriety.  It  is 
said,  that  by  a  surrender  of  copyhold  openly  in  the 
lord's  court,  this  will  be  effected.  But  that  is  not  so; 
for,  though  the  surrender,  itself,  be  notorious,  yet  the 
uses  to  which  the  lands  are  surrendered,  need  not  ap- 
pear on  the  rolls  of  the  Court.    Admitting  that  there 

L  4  could 
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1819.  could  not  be  an  operative  bargfdn  and  sale  in  this  case, 
still  the  parties  might,  at  least,  have  attained  the  object 
of  notoriety,  by  executing  a  deed  declaring  the  uses  of 
the  surrender,  in  the  mode  required  by  the  statute,  and 
having  it  enrolled  in  Chancery ;  but  that  has  not  been 
done  in  this  case.  As  to  presuming  an  enrolment,  if  it 
had  appeared,  that  the  rolls  of  Chancery  had  been 
searched,  and  a  chasm  had  been  discovered  about  the 
period  of  this  surrender,  it  might  have  been  difierent. 
At  present,  there  is  no  evidence,  upon  which  such  pre- 
sumption can  be  founded. 

HoLROTD  J.  It  appears  to  me,  that  copyhold  lands 
are  within  the  mischief  intended  to  be  remedied  by  the 
statute  9  G.  2.  c.  86. ;  and,  if  so,  they  fall  within  the 
rule  of  law,  which  says,  that  cases  within  the  mischief 
of  a  statute  shall  be  held  to  be  included  in  the  general 
words  of  it.  And,  although  a  copyhold  must  pass  by 
surrender,  and  not  by  bargain  and  sale,  yet,  it  is  clear 
that  the  uses  of  the  surrender  may  be  declared  by  deed 
indented  and  enrolled.  That,  however,  has  not  been 
done  in  this  case. 

.  Best  J.  concurred. 

Rule  refused. 
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Badger  against  Ford.  ifn/nday, 

November  lldu 

J)ECLARATION  stated,  that  plaintiff  was  lawfully  ^  copybdd 

possessed  of  a  messuage  or  tenement,  and  sixteen  5T*"riiAtof 

acres  of   land,    with    the   appurtenances,    situate   in  cammonwat 

the    parish   of  Dagenham^    in  the  county   of   Essexj  ing  Tested  in 

and,  by  reason  thereof,  was  entitled  to  have  common  feiture,  S  *' 

for  all  his  commonable  cattle,  levant  and  couchant,  J^S^oW,**** 

upon  his  messuage  and  land,  on   a  common  called  T^  **^  •!>?»»- 

Bentry  Heathy  situate  in  the  parish  aforesaid,  every  year.  Held,  that  bar. 

at  all  times  ot  the  year,  as  to  the  messuage  and  lands,  timied  demb. 

with  the  appurtenances  belonging;    yet,  that  the  de-  the  hands  of  tha 

fendant,  well  knowing,  &c.  built  upon  the  said  common,  cuatom»ytene- 

and  inclosed  the  same,  &c.  &c.     Plea,  not  guilty.     At  ^^JJ^'^ 

the  trial  before  Garrcm  B.,  at  the  last  assizes  for  the  ^titledtorf^t 

of  common: 

county  of  Essexy  it  appeared  that  the  messuage  and  Held,  secondly, 

tibat  a  custom 

land,  in  respect  of  which  the  right  of  common  was  for  the  lord  to 

claimed,  had,  about  fifty  years  ago,  vested  in  the  lord  Sewaste  of  the 

by  forfeiture,  and  that  he  re-granted  the  same  as  a  J^SSoiL^is"* 

copyhold,  with  its  appurtenances,  to  have  and  to  hold,  J^  "*  P**^  ^ 
according  to  the  custom  of  the  manor.  It  also  ap- 
peared, that  for  upwards  of  150  years,  the  lord  had 
been  in  the  habit  of  granting  leases  of  parcels  of  the 
waste  of  the  manor,  under  which  inclosures  were  made ; 
and  that,  under  similar  leases,  the  whole  of  the  com- 
mon in  question  was  inclosed  in  the  year  1810.  There 
was  no  other  waste  upon  the  manor  upon  which  the 
commoners  could  depasture  their  cattle,  at  all  times  of 
the  year,  although  they  turned  their  cattle  on  the 
king^s  forest  during  all  but  th^  fence  months.     It  was 

oou- 


Ford. 
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1819.         contended   at   the  trial,  first,    that  the  tenement  in 
■  respect  of  which    the    action   was   brought,     having 

against  vcstcd  in  the  lord  by  forfeiture,  the  right  of  common 
became  extinguished,  and  the  re-grant  of  it  as  a 
copyhold  tenement,  cum  pertinentiis,  did  not  recreate 
the  right  of  common ;  and,  secondly,  that  the  circum- 
stance of  the  lord  having,  at  all  times,  granted  leases  of 
parcel  of  the  waste,  raised  an  implication  that  such  a 
power  was  reserved  to  him  at  the  time  of  the  original 
grant  The  learned  Judge  directed  the  jury  to  find  a 
verdict  for  the  plaintiff,  with  liberty  for  the  defendant 
to  move  to  enter  a  nonsuit  upon  both  these  points. 
And  now, 

Marryat  moved  accordingly ;  and  he  contended,  first, 
that  the  copyhold,  to  which  the  right  of  common  was 
annexed,  having  itself  become  extinguished,  in  conse- 
quence of  the  customary  estate  having  vested  in  the 
lord  by  forfeiture,  the  right  of  common  was  also 
destroyed ;  and  he  cited  Massam  v.  Hunter,  (a)  There, 
a  copyhold  to  which  a  right  of  common  was  annexed, 
being  enfranchised  by  the  lord,  had  become  extin- 
guished, and  the  lord  granted  it  in  fee^  cum  pertinentiis; 
and  it  was  there  held,  that  this  gave  no  right  of  com- 
mon, for  the  conunon  was  gained  by  custom,  and 
annexed  to  the  customary  estate,  and  was  there- 
fore lost  with  it;  common,  of  its  own  nature^  not 
being  incident  to  a  copyhold  estate,  but  a  collateral 
incident  gained  by  usage.  Secondly,  admitting  the 
plaintiff  to  have  a  sufficient  estate  to  entitle  him  to 
maintain  this  action,  still,  the  usage  which  has  existed 
for  150  years  for  the  lord  to  grant  parcels  of  the  waste^ 

(«)  Telv,  189. 

is 
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is  sufficient  to   raise   a  presumption    that    the    lord  1819* 

reserved  the   power  to  himself   at   the   time  of  the  — — 

'^  Badoik 

original  grant  agamu 


Abbott  C.  J.  When  a  copyhold  tenement  is  seized 
into  the  hands  of  the  lord,  it  does  not  therefore  lose  its 
right  of  common ;  for  that  right  is  annexed  to  all  cus- 
tomary tenements,  demised  or  demisable  by  copy  of 
court^roll :  and  while  the  estate  remains  in  the  lord,  it 
continues  demisable.  If,  indeed,  the  lord  grants  the  fee 
to  a  copyholder,  it  never  can  again  become  a  copyhold 
estate,  for  it  ceases  to  be  demisable  by  copy  of  court-rolL 
In  this  case,  if  the  lord  had  brought  an  action  against  the 
plaintiff  for  turning  on  his  cattle,  there  can  be  no  doubt 
that  he  might  have  pleaded  that  this  was  a  customary 
tenement,  demisable  by  copy  of  court-roll;  and  that, 
by  custom  of  the  manor,  all  such  tenements  had  a  right 
of  common.  As  to  the  second  point,  I  think  it  is  too 
much  to  suppose  a  reservation  of  a  power  by  the  lord, 
at  the  time  of  the  original  grant,  the  effect  of  which 
would  be  to  enable  him  to  annihilate  the  right  of 
common  altogether.  Such  a  custom  cannot  exist.  I 
am,  therefore,  of  opinion  that  there  should  be  no 
new  trial. 

Rule  refused. 


F0A>. 
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Fridaif,  RoE,     Oil    demise    of   Heale    and    Others^ 

November  IStli. 

AiAignees  of  Dingle,  a  Bankrupt,  against 
Rashleigh. 


Adeedoon- 
taintd  a  power 
of  attorn^  to 
A,  B.  to  deliyer 
tekiii  of  the 


cocding  to  the 
form  and  effect 
of  the  deed: 
Held,  that  it 
wai  not  neoei- 
laryfbrthe 
attorney  to 
make  liTery  on 
the  day  of  the 
date  of  the 
deed,  but  that 
his  power  waa 
well  executed 
afterward!. 


p'JECTMENT  for  premises  in  Cornwall.  At  the 
trial  at  the  last  assizes  for  that  county  before  Best  J. 
it  appeared,  that  the  defendant,  by  a  deed,  dated  29th 
September^  1790,  had  granted  the  premises  in  question 
to  Joseph  Dinglej  to  hold  from  the  date  thereof  for  his 
life.  The  lease  contained  a  power  of  attorney  to  de- 
liver seisin  as  follows :  ^^  C  IL  doth,  by  these  presents, 
make,  constitute,  and  appoint  K.  B.  and  W,  T.,  his 
lawful  attorney  and  attornies,  jointly  and  severally  for 
him  the  said  C.  iL,  in  his  name,  into  the  said  premises, 
or  any  part  thereof,  in  the  name  of  the  whole,  to  enter 
into  full  and  peaceable  possession  and  seisin  thereof,  for 
him  the  said  C  R.^  and  in  his  name  to  take  and  have, 
and  after  such  entry,  possession,  and  seisin  thereof  had 
and  taken,  the  like  full  and  peaceable  possession  and 
seisin  thereof,  or  of  some  part  thereof  in  the  name  of 
the  whole,  up  to  the  said  Joseph  Dinglef  to  give  and 
deliver,,according'to  the  form  and  efiPect  of  these  pre- 
sents." On  the  lease  there  was  indorsed  a  memoran- 
dum of  livery  of  seisin  having  been  made  by  W.  T., 
one  of  the  above  attornies,  to  Joseph  Dinglef  on  the  11  th 
January f  1791.  It  was  objected  at  the  trial,  that  under 
these  circumstances,  the  lease  was  not  good,  inasmuch 
as  livery  of  seisin  could  not  be  made  by  attorney  on  a 
day  subsequent  to  the  date  of  the  lease,  unless  the  attor- 
ney was  specially  authorized  so  to  do ;   and  Hennings 

v*  Pauchard 
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\. Pauchard {a)  was  cited.     Best  J.  directed  a. verdict         1819. 
for  the  plainti£P,  but  reserved  the  point.    And  now 


Adam  moved  to  enter  a  nonsuit.  A  power  of  this 
sort  must  be  strictly  pursued,  being  only  a  bare  autho- 
rity, not  coupled  with  an  interest  Now  the  power  was 
to  give  livery  of  seisin,  according  to  the  form  and  effect 
of  the  lease,  which  must  mean  livery  of  seisin,  on  the 
29th  Sqptember^  the  day  of  the  date.  The  case  of  Herif 
nzngs  V.  Pauchard  is  precisely  in  point  There  the 
date  of  the  lease  was  the  10th  June^  the  livery  of  seisin 
the  2Sd  Jidyy  and,  being  by  attorney,  the  lease  was 
held  void.  In  Tiler^%{b)  case,  where  the  lease  was 
for  life,  to  commence  at  Michaelmas^  and  the  lessor 
made  livery  after  MicJiaelmaSj  it  was  held  to  be  a  good 
lease.  So  if  he  makes  letter  of  attorney  to  give  livery 
after  Michaelmas  /  but  if  he  makes  letter  of  attorney 
to  make  livery  generally,  and  the  attorney  makes  livery 
aft;er  Michaelmas^  that  is  a  disseisin  to  the  lessor ;  so 
that  there  it  appears  that  the  Court  takes  a  distinction 
between  livery  of  seisin  by  the  lessor  and  by  his  at- 
torney. The  former  may  make  livery  at  any  time,  but 
the  latter  only  according  to  the  special  authority  given 
to  him.  It  is  said,  that  the  case  in  Cro%  Jac  has  been 
overruled  by  Freeman  v.  West  (c) ;  but,  in  that  cas^ 
this  point  seems  to  have  been  taken  for  granted,-  and 
77i€  Dean  and  Chapter  of  Worcester's  {d)  case,  upon 
which  Lord  Chief  Justice  Pratt  relies,  does  not  seem 
to  warrant  such  a  conclusion ;  for  there  it  was  a  lease 
for  life,  to  commence  a  die  datiis,  and  the  letter  of 
attorney  was  to  make  livery  the  next  day,  which  was 

(a)  Cro.  Jac  155,  (6)  S  lUlL  Bip,  966. 

(c)  2  WiU.  1«7.  {d)  Palmer,  SO. 

the 


Rox 

OgOtHtt 


Rob 


158  CASES  IK  MICHAELMAS  TERM 

I819.  the  day  of  the  commencement  of  the  lease^  according 
to  the  then  prevailing  decisions.  Besides,  in  Doe  t. 
WaUon  {a)  the  case  in  Wikon  was  stated  to  be  a  mis- 
take. He  also  citedBnOerY. Fincher  {b) ;  Vin.  Abr.  tit. 
FtfjffinerUy  U.,  and  1  BMe^  Abr.  828.  Buckler  t. 
Hardy,  {c) 

Abbott  C.  J.  If  this  objection  were  to  prevail,  it 
must  have  the  effect  of  avoiding  very  many  leases, 
particularly  ecclesiastical  leases,  in  which  livery  of 
seisin  has  been  made  by  attorney.  But,  notwithstandr 
ing  that  mischievous  consequences  would  follow  from 
our  decision,  if  I  entertained  any  doubt  upon  the  sub- 
ject, I  should  be  disposed  to  grant  this  rule,  for  the 
purpose  of  having  the  point  discussed*  As  that,  how- 
ever, would  naturally  excite  great  doubt  and  alarm,  in 
many  persons  whose  interests  would  be  afiected  by  it, 
and  as  I  do  not  entertain  any  doubt  on  the  subject,  I 
do  not  think  we  ought  to  grant  the  present  application. 
Had  the  case  in  Croke  not  been  overruled  by  any  sub- 
sequent authority,  I  should,  although  I  do  not  under- 
stand the  principles  upon  which  it  was  determined,  have 
yielded  to  it  so  &r  as  to  have  granted  this  application, 
for  the  purpose  of  having  the  question  decided  in  a 
more  solemn  manner.  But  that  has  been  already  over- 
ruledi  after  two  aif  uments,  in  the  case  of  Freetnan  v. 
Westj  upon  reasons  which  appear  to  me  to  be  quite  sa- 
tisfactory. The  Court  there  held,  that  a  power  to 
deliver  seisin,  according  to  the  true  meaning  of  the 
lease^  did  not  confine  the  attorney  to  make  livery  of 
seisin  on  the  p^ticular  day  of  the  date  of  the  deed, 

(a)  CVvp.  ISU  {h)  2  BvifU  902.  {c)  Qro.  Sin  S8S. 

but 
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but  extended  to  his  doing  so  at  some  convenient  oppor-  18 19. 
tunity  afterwards.     I  think,  therefore,  that  the  livery 

of  seisin  was  properly  made  in  this  case,  and  that  we  ^  agaimti 
ought  to  refuse  this  rule.  . 

Bayley  J.  I  am  of  the  same  opinion.  Freeman  v« 
West  is  a  direct  authority  in  point,  and  the  reason  of  the 
thing  is  in  favour  of  that  decision*  It  is  said,  that  that 
case  is  broken  in  upon  by  the  authority  oiDoey.  Watton. 
But  that  is  not  so,  for  the  mistake  alluded  to  there,  ap- 
plies not  to  the  case  but  to  the  supposed  opinion  of  Wil' 
mot  J.  stated  at  the  end  of  the  case  by  the  reporter,  and 
which  is  corrected  by  Ashnrst  J.  in  Doe  v.  Wattotu 

HoLROTD  J.  The  case  of  Freeman  v.  Wett  seems  to 
me  to  have  been  rightly  determined,  and  I  think  it 
ought  to  govern  our  present  decision.  It  has  been  ar- 
gued in  the  present  case,  that  the  power  was  to  deliver 
seisin  according  to  the  tenor  and  effect  of  the  deed; 
and  it  is  contended,  that  the  livery  of  seisin  in  this  case 
was  not  according  to  the  tenor  and  effect  of  the  deed, 
because  no  freehold  was  conveyed  by  it  till  a  subs^ 
quent  period;  but  that  objection  was  considered  in 
Freeman  v.  West^  where  the  words  of  the  power  were 
similar  to  the  present,  and  yet  the  Court  there  would  ^ 
not  narrow  the  construction.  The  true  meaning  of 
such  a  power  is,  that  the  attorney  shall  deliver  seisin 
at  any  convenient  day  subsequent,  and  that  the  lessee 
shall  hold  according  to  the  tenor  and  effect  of  the  lease; 
and  there  Pratt  C.  J.  said,  that  it  would  make  no  dif- 
ference where  the  livery  is  made  by  the  lessor  himself^ 
or  his  attorney,  according  to  the  tenor,  effect,  and  true 

piCflBing  of  the  leasee  sU  numtbi  after  the  date.    As 

to 
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1819.  to  the  case  of  Hetmings  v.  Pauchard^  it  is  difficult  to 
""""  say  what  were  the  troe  grounds  on  which  it  was  de- 
agqmsi  cidcd.  But,  perhaps,  it  may  be  explained.  That  was 
a  special  verdict,  and  the  jury  found  a  demise  on  the 
10th  June^  which  demise  implied  a  livery  of  seisin  on 
that  day,  for  without  that,  it  would  not  be  a  complete 
demise ;  and  if  so,  it  would  clearly  be  repugnant  and 
inconsistent,  in  the  same  special  verdict,  afterwards, 
for  the  jury  to  find  a  livery  of  seisin  on  the  2dd  Jiih/* 
I  think,  therefore,  that  this  verdict  is  rightj  and  that 
we  ought  not  to  grant  this  rule. 

Best  J.  At  the  time  of  the  trial,  no  other  case  was 
cited,  but  that  firom  Cro.  Jac,  ;  and  though  I  did  not 
see  the  principle  on  which  that  case  proceeded,  I 
yielded  to  its  authority,  and  reserved  the  point.  But 
if  Freeman  v.  JVeA  had  been  cited,  I  should  not  have 
done  so.  It  is  observable^  that  Lord  Coke^  when  he  is 
describing  what  is  necessary  to  make  a  good  livery  of 
seisin,  does  not  allude,  iu  the  least,  to  the  necessity  of  its 
being  made  on  the  day  of  the  date  of  the  deed  if  made 
by  attorney,  and  that  affords  a  presumption  that  it  is 
not  necessary*  But  the  case  in  Wilson{a)  is  expressly 
in  point,  and  the  Court  there^  after  two  arguments, 
overruled  the  former  decision*  That  case  is  much  more 
consistent  with  reason,  and  ought  to  be  adhered  to. 
Although  I,  cannot  yet  distinguish  this  case  from  Hen^ 
nings  V.  Pauchardf  yet,  as  that  case  has  been  properly 
overruled,  I  am  of  opinion  that  this  verdict  ought  not  to 
be  now  disturbed. 

Rule  refused.  (6) 

(a)  1  Ifut,  Sis  a. 

(i)  See  Walter  r.JDmn  and  Ckupter  of  Nomndh  Mwn,  VIS*  wliert 
t|ie  tame  point  wm  decided. 


IN  THK  Sixtieth  Year  of  GEORGE  III.  I  CI 

1819. 


The  Kino  against  Richard  Carlile.  sahirdap^ 

Abcvmfar  Uth. 

nPHE  defendant  had  been  convicted,  upon  an  inform-   The  statute 

ation  filed  against  him  by  the  Attoraey-Greneral   ^,31,^^1' 
for  a  blasphonous  libel.    The  information  was  prcciselv   ^^^  **"«      ^ 

^  ^  ''     eommon  lew, 

similar  to  the  indictment  in  the  case  of  The  King  v.    ••  to  the  offence 

of  blaipheBTy 

Williamsj  HawelTs  State  Trials^  vol.  ^.  p.  656.     And   buto^y  gi^eQ 
being  now  brought  up  for  judgment,  punidiment.  It 

ie»  tfaereforey 
atiUanoffkice 

Denman  moved  in  arrest  of  judgment.     The  charge   ?^A**"^2SJ2|* 
in  this  information  is  of  an  ofifence  at  the  common  law:   blesphmout 

libel. 

but  the  9  &  10  ^.3.  c.  82.  must  be  considered  as 
having  repealed  the  common  law  in  this  respect.  It 
may  be  laid  down  that  where  a  statute  prescribes  a 
particular  mode  of  proceeding,  and  affixes  a  particular 
punishment  to  the  olSence,  there,  unless  there  be  an 
express  saving  of  the  common  law,  the  only  mode  of 
proceeding  is  upon  the  statute.  In  the  5  Eliz.  c,  9. 
there  is  an  express  saving  of  the  common  law  as  to 
perjury.  And  the  5  &  6  Ed.  6.  c.  14.  is  to  the  same 
efiect;  for,  after  the  passing  of  that  act  until  the 
I2G.  3.  c.  71.,  by  which  it  was  repealed,  it  does  not 
appear  that  forestalling  was  an  offence  at  common  law. 
Now  the  statute  |)f  9  &  10  fT.  3.  c.  32.  provides  that 
persons  committing  the  offences  there  specified,  who 
shall  be  convicted  thereof  by  the  oath  of  two  witnesses 
shall  be  subject  to  certain  disabilities,  and  punished  in 
a  particular  manner,  over  which  the  Judges  have  no 
discretion.  Now  if,  after  that  statute,  it  remained  an 
offence  at  common  law,  the  discretion  as  to  puiiish- 
Vol.  III.  M  ment 


Caamlx. 


162  CASES  IN  MICHAELMAS  TERM 

1819*  mcnt  would  be  still  in  existence,  although  that  act  had 
7"        provided  the  contrary.     Besides,  certain  privileges  are 

o'jttiust  given  by  the  act  to  defendants,  such  as  the  necessity 
for  two  witnesses,  and  information  within  four  days, 
and  a  power  of  recantation.  Now  of  these  the  de- 
fendant would  be  deprived,  if  it  were  competent  totally 
to  disregard  the  statute,  and  to  proceed  at  common 
law.  It  has  undoubtedly  been  determined,  that  a  blas- 
phemous libel  is  an  offence  at  common  law.  But 
Taylor^s  case  (a),  where  that  was  laid  down,  was  de- 
cided before  the  statute.  And,  in  the  cases  since  the 
statute,  viz.  Rex  v.  Hall  (6),  Rex  v.  Woolston  (c).  Rex 
V.  Williams  (r/),  and  Rex  v.  Eaton  {e),  it  does  not  ap- 
pear that  this  objection  was  taken  and  over-ruled. 
{Hciroyd  J.  In  the  report  of  Rex  v.  Woolston^  given 
more  fully  in  Fitzgibbon^  p.  64.,  you  will  find  that  the 
objection  was  taken,  and  expressly  over-ruled.]  It 
may  be  fairly  doubted  whether  Rex  v.  Woolston  was 
properly  a  case  within  the  statute.  And  if  it  were  not, 
then  Taylor^s  case  was  an  authority  to  shew  that  the 
offence  there  charged  was  an  offence  at  common  law. 

Abbott  C.  J.  I  consider  it  to  be  perfectly  clear, 
that  the  9  &  10  fT.  3.  c.32.  did  not  take  away  the  com- 
mon law  punishment  for  this  offence.  Its  title  is  "  An 
Act  for  the  more  effectual  suppressing  of  Blasphemy 
and  Prophaneness,"  and  the  preamble  recites  the  ob- 
ject to  be  ^^  for  the  more  effectual  suppressing  of  the  said 
detestable  crimes."      And,  for  this  purpose,  it  imposes 


{a)  1   Vent,  293.     Z  Keb,  607.  (6)  Strang,  416. 

(c)  Strang,  H5A,  (d)  How,  St.  Tr,26,655, 

(e)  Not  reported. 

certain 


Cauju. 
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certain  disabilities  on  persons  convicted,  which  are  of  a        1819. 

very  high  and  severe  nature.      But  it  appears  to  me        —— 

The  VkSm 
that  the  legislature  intended  not  to  repeal  the  com-        agauut 

mon  law  on  this  subject,  but  to  introduce  certain  pe- 
culiar disabilities  as  cumulative  upon  the  penalties  pre- 
viously inflicted  by  the  coimnon  law.  The  very  sever; 
nature  of  these  disabilities  might  well  induce  them  to 
introduce  provisions  of  the  nature  contained  in  the 
second  and  third  sections  of  the  act.  Now  I  take  it  to 
lie  a  general  rale,  that  where  there  is  a  misdemeanor  at 
common  law,  a  statute  providing  a  particular  punlshr 
mcnt  for  it  does  not  repeal  the  common  law ;  and  the 
rale  laid  down  by  Lord  Mansfield  in  JRea:  v.  Bobin* 
son  (a)  is  this,  that  where  a  statute  creates  a  new 
offence  by  prohibiting  and  making  unlawful  any  thing 
which  was  lawful  before,  and  appoints  a  specific  re- 
medy against  such  new  oSevkce  (not  antecedently  un- 
lawful) by  a  particular  sanction  and  particular  method 
of  proceeding,  that  particular  method  of  proceeding 
must  be  pursued,  and  no  other.  But  where  the  offence 
was  antecedently  punishable  by  a  common  law  proceed* 
ing,  and  a  statute  prescribes  a  particular  remedy  by  a 
summary  proceeding,  there  either  method  may  be  pur- 
sued, and  the  prosecutor  is  at  liberty  to  proceed  cither 
at  common  law  or  in  the  method  prescribed  by  the  star 
tute;  because  there  the  sanction  is  cumulndve,  and  does 
not  exclude  the  common  law  punishment.  The  presaat 
ease  seems  to  me  clearly  to  fall  within  the  rule  laid  down 
by  Lord  Mansfield,  and  the  distinction  there  laid  down 
is,  I  iqpprehend,  well-founded,  and  grounded,  too,  <hi 

(a)  Bwrr.  799. 

M  2  good 
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1819.        good  authority.     If  a  statute  makes  that  felony  which 
^   '  was  a  znisdemeanor  at  the  common  law,  we  know  that 

^digatntf  the  misdemeanor  is  merged  in  the  felony ;  and  it  can- 
not be  proceeded  upon  as  a  misdemeanor  afterwards ; 
but  I  believe  many  instances  will  be  found  in  which 
prosecutions  at  the  common  law  are  constantly  car- 
ried on  against  certain  offences,  although  there  are 
statutes  enacting  particular  punishments  for  those  of- 
fences, and  providing  that  a  particular  course  of  pro- 
ceeding shall  be  adopted,  in  order  to  bring  them 
within  their  operation.  I  take  the  principle  to  be 
perfectly  clear,  and  to  have  been  long  established  ;  and, 
thereftre,  i  am  of  opinion,  that  the  argument  now 
addressed  to  us  ought  not  to  prevail,  and  that  there 
is  no  ground  for  arresting  this  judgment. 

Batley  J.  It  is  always  a  great  satisfaction  to  find 
that  the  point  argued  before  the  Court  has  been  already 
^  decided,  and  that  seems  to  me  to  be  the  case  upon  the 
present  occasion ;  for  the  rule  laid  down  in  Rex  v. 
Robinson  is  directly  in  point,  that  where  an  act  of  par- 
liament does  not  vary  the  class  and  character  of  an 
oflfenc^  but  only  directs  that  it  shall  be  proceeded 
against  and  punished  in  a  particular  way,  the  punish- 
ment given  by  the  act  is  cumulative.  If,  however,  the 
class  and  character  of  an  offence  be  varied ;  as^  for 
instance,  if  from  a  misdemeanor  it  be  made  a  felony, 
the  ease  is  widely  different.  Here  Taylor^s  case  de-  ' 
dded  that  blasphemy  was  a  misdemeanor  at  common 
law,  and  the  statute  does  not  make  it  more  than  a 
misdemeanor.  The  punishment,  therefore,  given  by 
the  act  is  cumulative  on  the  punishment  at  common 
law.     Besides,  it  appears  from  the  report  of  Rex  v. 

Woolston^ 
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Woobtony  in  Fiizgibbonf  that  this  very  point  was  there        1819. 
taken  and  over-ruled.     I  think,  therefore,  that  there  is 
no  ground  for  the  present  motion. 


HoLROTD  J.  I  am  of  the  same  opinion;  and^ 
even  if  the  objection  had  not  been  made  and  over* 
ruled  in  Rex  v.  Woolston^  I  should  have  had  no 
doubt  about  it.  In  the  case  of  Rex  v.  Lopez^  which 
was  before  the  Court  a  few  days  ago,  the  indictment 
was  for  bribery,  and  it  was  laid  to  be  an  offence  at 
common  law.  But  no  such  objection  as  the  present 
was  there  taken. 

Best  J.  .  It  has  long  been  a  settled  maxim,  that 
neither  the  provisions  of  the  common  or  statute  law  are 
abrogated  but  by  the  express  words  of  an  act  of  par- 
liament, or  by  subsequent  enactments,  so  inconsistent 
with  the  previous  law  as  to  raise  a  necessary  impli-. 
cadcrn  that  the  legislature  intended  it  should  be  altered- 
To  bring  into  doubt  what  Judges  and  learned  writers 
have  treated  as  indisputable,  we  are  referred  to  5  JEUa.. 
e.  9.,  and  5  &  6  JS^L  6.  c.  14.  The  first  of  these  sta- 
tutes is  supposed  to  contain  a  clause  for  continuing  the 
common  law  proceedings  against  perjury.  The  13th 
section,  which  has  been  alluded  to,  will  be  found  to 
have  no  reference  to  the  common  law,  or  any  proceed- 
ings upon  it,  but  to  a  power  then  vested  in  the  Chan- 
cellor and  certain  other  great  officers,  which  the  sta  ute 
calls  an  absolute  power  to  punish  perjuryi.  But  tnis 
clause  was  introduced  to  prevent  those  Judges^,  who- 
exercised  an  unfettered  discretion,  from  inflicting  a. 
less  punishment  than  that  which  this  statute  denoifnoed. 
As  to  the  5  &  6  Ed.  6.  c.  14>«,  neither  that  act  nor  any 

M  3  of 
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1819.        of  the  other  acts  which  were  made  during  the  reigii 
of  Ed.  6.  against  regrating  and  forestalling,  were  ever 
considered   as   abrogating   the  common   law   misde- 
meanor. AH  the  writers  on  the  criminal  law  considered 
regrating  and  forestalling  as  ofiences  at  common  law, 
whilst  the  statutes  were  in  force,  and  since  the  repeal 
of  these  laws  by  12  G.  3.  c.71*,  many  persons  have 
been  convicted  of  these  offences ;  although  it  appearsy 
from  the  repealing  statute,  that  the  legislature  rather 
intended  to  stop  all  prosecutions  than  to  revive  the  pro- 
ceeding at  the  common  law.    So  far  from  the  statute  of 
William  containing  provisions  so  inconsistent  with  the 
common  law,  as  to  operate  as  a  repeal  by  implication, 
as  &r  as  it  applies  to  the  offence  of  libel,  it  seems  in- 
tended to  aid  the  common  law.     It  is  called  ^  An  Act 
finr  the  more  effectual  Suppression  of  Blasphemy  and 
Prophaneness/'     It  would  ill  deserve  that  name  if  it 
abrogated  the  common  law,  inasmuch  as,  for  the  first 
ofifence,  it  only  operates  against  those  who  are  in  pot- 
session  of  offices,  or  in  expectation  of  them.     The  rest 
of  the  world  might  with  impunity  blaspheme  God,  and 
prophane  the  ordinances  and  institutions  of  religion,  if 
the  common  law  punishment  is  put  an  end  to.    But 
the  legislature^  in  passing  this  act,  had  not  the  punish- 
ment of  blasphemy  so  much  in  view  as  the  protecting 
the  government  of  the  country,  by  preventmg  infidds 
from  getting  into  places  of  trust.    In  the  age  of  toler- 
ation in  which  that  statute  passed,  neither  churchmen 
or  sectarians  wished  to  protect  in  their  infidelity  those 
who  disbelieved  the  Holy   Scriptures.     On  the  con- 
trary, all  agreed,  that  as  the  system  of  morals  whidi 
regulated  their  conduct  was  built  on  these  Scriptures, 
none  weie  to  be  trusted  with  offices  who  shewed  they 

were 
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were  under  no  religious  responsibility.      This  act  is         1815). 
not  confined  to  those  who  libel  religion,  but  extends  to  ' 

those  who,  in  the  most  private  intercourse  by  advised         agah^^ 
conversation,    admit   that  they  disbelieve  the   Scrip-       ^^""^ 
tures.     Both  the  common  law   and   this   statute  are 
necessary;  the  first  to  guard  the  morals  of  the  people; 
the  second  for  the  immediate  protection  of  the  go- 
vemment. 

Rule  refusedk 

The  defendant  was  afterwards,  for.  this,  and  for  an- 
other blasphemous  libel,  sentenced  to  pay  a  fine  rf 
1500/.;  to  be  imprisoned  for  three  years,  and  to  find 
sureties  for  his  good  behaviour  for  the  term  of  his 
life. 


The  King  against  Mary  Carlile.  saiuruav,' 

November  15th. 

/^URNEYf  on  the  first  day  of  this  term,  obtained  a    it  is  not  lawful 
rule  nisi  against  the  defendant,  who  was  the  wife   J^conrct  ac^^*^ 
of  the  defendant  in  the  former  case,  for  publishing  a  ^o""^  of  the 

*  o         proceedings  in 

libel,  entitled  "  The  Mock  Trial  of  Mr.  Carlile."     It   •  court  of  jus- 
tice, if such  an 
however,  contained  a  true  and  correct  account  of  what   account  contain 

took  place  at  the  trial  at  Guildhall.     In  the  course  of  scandalous, 

that  trial  the  defendant  had  read  over,  to  the  jury,  the  j'^^^^'^J. 

whole  of  Paints  Age  of  Reason,  which  was  the  book, 

for  the  publication  of  which  he  was  indicted  ;  and  he 

accompanied  it  by  arguments  and  statements  of  a  most 

blasphemous  and  indecent  description,   the  whole  of 

which,  together  with  the  book,  were  republished  by  the 

present  defendant,  as  a  part  of  the  trial.     And  the  de- 

M  4  fendant 
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1819.  fendant  now  shewed  cause,  in  person,  upon  the  ground 

— ^  that  it  was  lawful  to  publish  a  correct  statement  of 

agediut  what  actually  took  place  in  a  court  of  justice. 


Caaulk. 


Gwmey  and  G.  W.  Marriott^  in  support  of  the  rule^ 
were  stopped  by  the  Court* 

Abbott  C.  J.  There  can  be  no  doubt  in  the  mind 
of  the  Court,  or  of  any  person  acquainted  with  the  law 
of  the  country,  that  if,  in  the  course  of  a  trial,  it  be- 
comes necessary,  for  the  purposes  of  justice,  that  mat- 
ters of  a  defamatory  nature,  should  be  publicly  read,  it 
does  not,  therefore,  follow,  that  it  is  competent  to  any 
person,  under  the  pretence  of  publishing  that  trial,  to 
re-utter  that  defamatory  matter.  In  the  case  of  Hex  v. 
Creevey  (a),  the  defendant,  a  member  of  parliament,  had 
made  a  speech  in  parliament,  which  contained  matter 
of  a  defamatory  nature  on  some  individual,  and  he  af- 
terwards thought  fit  to  publish  that  speech  in  a  news- 
paper. Now,  his  privilege,  as  a  member  of  parliament, 
authorised  him  to  deliver  that  speech  in  the  house  of 
parliament;  but  it  did  not  authorise  him  to  publish 
even  a  correct  account  of  that  speech  in  a  newspaper, 
and  the  judgment  of  the  Court  followed  upon  that  pub- 
lication. The  law,  I  take  to  be  most  perfectly  clear, 
and,  therefore,  this  rule  must  be  made  absolute. 

Bayley  J.     I  remember  perfectly  well  the  case  of 

,  Bex  V.  Creevei^  and  I  remember  perfectly  that  the  case  of 

Cttny  V.  Walter  {b\  which  has  been  referred  to>  was  then 

under  the  consideration  of  this  Court,  and  Lord  EUefi" 

(fl)  1  M.  i  S.  27J.  (ft)  1  Bot,  ^  Put.  595. 

borous/t^ 
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borough^  in  very  strong  and  expressive  words,  stated,         1819. 
that  that  case  must  be  taken  with  considerable  qualifi-        — -— 
cations,  and  that,  whenever  it  should  distinctly  come         agama 
under  consideration,  he  should  intimate  what  his  opi-        Caaule. 
nion  upon  that  de^cision  was.     And  the  opinion  deli- 
vered by  me  then,  was  to  the  same  effect,  and  was  one 
which  I  have  entertained  for  a  very  long  series  of  years. 
We  are  bound,  for  the  purpose  of  justice,  to  hear  evi- 
dence in  the  course  of  judicial  proceedings,  the  public- 
ation of  which,  at  any  distant  period  of  time,  or  at  any 
time  afterwards,  may  have  the  effect  of  an  utter  subver- 
sion of  the  morals  and  religion  of  the  people.     The 
first  time  I  had  occasion  to  consider  this  subject  was  in 
the  case  of  some  trials  for  adultery.     It  very  often  hap- 
pens, that,  for  the  purposes  of  justice,  our  ears  may  be 
shocked  with  extremely  offensive  and  indelicate  evi- 
dence.     But,   though  we   are  bound,  in  a  court  of 
justice,  to  hear  it,  other  persons  are  not  at  liberty, 
afterwards,  to  circulate  it  at  the  risk  of  those  efiects, 
which,  in  the  minds  of  the  young  and  unwary,  such 
evidence  may  be  calculated  to  produce.      I  am  sa- 
tisfied, that  whenever  that  point  has  been  wider  the 
consideration    of    this    Court,    it    has    always    been 
viewed,  and  must,  invariably,  be  viewed  in  the  same 
way.     With    respect  to  what  has  been  said,  as  to 
the  going  on  to  publish  this  account,  it  is  right  that 
it    shduld  be  known,  not  only  that  the  party  who 
originally  prints,  but  that  every  person  who  utters,  who 
sells,  who  gives,  or  who  lends  a  copy  of  an  offensive 
publication  to  any  other  person  will  be  liable  to  be 
prosecuted  as  a  publisher,  cind  it  will  be  no  excuse  for 
him,  that  it  was  a  faithful  representation  of  that  which 

a  Court 
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l6i&.         ft  Oonrt  of  Justfcc,  in  the  discharge  of  its  duty,  is 
— —        boand  to  hear. 

The  Kikti 

HoLROYD  J.  The  case  of  Rex  v.  Creevey  was  not  the 
first  case  in  which  it  was  determined  that  it  is  libellous 
to  publish,  in  a  newspaper,  a  correct  report  of  a  speech 
made  in  parliament.  It  had  been  determined  before, 
in  the  case  of  Lord  Abingdon  (a),  who  made  a  speech 
in  parliament,  reflecting  on  the  character  of  his  soli- 
citor, and  then  published  it  in  a  newspaper;  and  an  in- 
formation was  granted  against  him  for  that  offence. 
He  insisted  on  his  right  to  publish  it,  but  the  Court 
gave  their  opinion  that,  although  he  had  a  right  to 
express  that  in  parliament,  he  had  no  right  to  publish 
It  out  of  parliament  and  to  circulate  it,  as  it  con- 
tamed  scandalous  reflections  on  an  individual. 

Best  J.  In  deciding  in  this  oase^  it  is  not  necessary 
4o  touch  the  case  of  Curry  v.  Walter ^  because  that  case 
went  on  this  principle^  that  it  was  a  fair  report  of 
that  which  passed.  It  is  impossible  to  look  at  the  title 
of  this  publication,  and  aay  this  i&  a  fair  or  a  proper 
report  df  the  proceedings  of  the  trial  of  this  party. 
It  begitid  by  calling  itself  the  mock  trial  of  that  persoQ. 
No  man  can  be  so  absurd  as  to  suppose  that  be  brings 
himself  within  the  protection  of  any  case  which  has  de- 
cided that  it  is  lawful  to  publish  the  proceedings  of  a 
Court  of  Justice,  who,  in  the  very  first  line  of  his  pub- 
lication, libels  the  Court  In  which  that  verdict  has  been 
proBounoed.    But,  I  think  it  right,  on  lliis  occasion,  to 

(a)  1  Esp.  N.  P.  C  226. 

express 
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HmKimi 


eiqprcss  my  opinion  of  the  case  of  Cuny  ▼•  Walter  $  I        1819. 

think  it  is  certainly  lawful  to  publish  the  prooeeditigs 

of  CoQitB  of  Justice^  but,  when  I  say  that,  it  must  be 

taken  with  this  qualification,  that  what  is  contained  in 

the  publication  must  be  neither  defiunatory  of  an  ifl^ 

dividual,  lending  to  excite  disaffection,  nor  calculated  lo 

cdfend  the  morals  of  the  peq[>le :  fbr,  if  it  contains  diai 

which  is  calculated  to  produce  any  of  those  efiects,  itn 

stead  of  disseminating  useful  knowledge,  it  will  pn^iiee 

great  mischief.    When  I  say,  therefore,  that  the  pto^ 

ceedlngs  in  Courts  of  Justice  may  be  published,  I  da 

not  give  my  sanction  to  the  authority  of  that  Oase  <i 

Cwrry  v.  Walter^  without  imposing  these  condition^    I 

hope^  considering  the  case  and  considering  the  situatimi 

of  this  party,  it  will  be  enoi^h^  that  the  liiw  of  the  MtiA 

19  known  upon  this  sabjeet,  and  diat  any  {utthef*  sale  of 

these  publications  will   be  Stopped;   and,  if  tiM  bid 

the  case^  I  have  no  doubt)  conndering  in  whoafe  banda 

this  prosecution  is  placed,  that  ftndictive  measures  wilt 

not  be  had  recourse  to. 

Rule  ttbsoiutoii 


The  Kino  against  The  Inhabitants  of  Croft.    Monday, 

^WO  juittices    removed,    by  their  orders  fVUlum   Tiie  statutM  of 
HackettBXid  his  &mily,  from  the  parish  of  CHoft  c.iu,md}8 
to  the  parish  of  Stonty  Stanton^  both  in  the  county  of  "f^l^^*** 


in  pari  matetUU 
fend  ikiust  Jroceive  k  suttiUr  construcdon ;  and  therefore,  where  a  panper,  in  additioo  to 

bMMe  Sod  laad,  had  ^agisted*'  Aree  cows  in  the  fidda  of  hia  iMkUord  for  two  or  three 

nonthi,  but  no  positive  contract  for  such  agistment  waa  prored :  It  waa  held,  that  the  aea- 

liont  n)^t  property  inftr  that  this  was  "tiling  a  ISaae  of  sUMUttieat,*'  within  the  9  and 

10  IT.  3.  c.ll.p  so  as  to  discbarge  a  certificate,  although  the  value  of  the  agistment, if 

compuied  only  for  the  time  of  the  actual  o^cupatioih  was  not  sufficient,  if  added  to  the  house 

and  Und^  to  make  up  tl^  Talue  of  lOT. 

Leicester. 


C&OIT. 
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1819.        Leicester.    The  sessions,  on   appeal,   discharged  the 
— ^        order,  and  stated  the  following  case : 

agnntt  The  pauper  was  born  in  the  appellant's  parish,  but 

^.o^*'  was  afterwards  bound  apprentice  to,  and  served  Edward 
Stephens^  in  Crqfiy  for  several  years.  The  respondents, 
in  answer  to  this,  produced  a  certificate  from  Earl 
SkiUaUf  acknowledging  the  father  of  Edxoard  SiephenSf 
Elizabeth^  his  wife^  and  Francisj  their  child,  to  belong 
to  that  parish.  The  appellants  then  proved,  that  the 
father  of  Stephens^  after  he  came  to  Crofts  under  the 
certificate,  occupied  a  house  and  homestead  in  Cr^, 
and,  at  the  same  time,  some  land  in  Marston^  and  that 
in  one  year,  while  he  was  in  the  occupation  of  the  said 
premises,  he  agisted  three  cows  for  two  or  three 
months  in  the  fields  of  his^  landlord.  No  positive 
contract  for  the  agistment  was  proved.  The  Court 
determined  that  the  three  cows  were  a^ted  for 
above  forty  days  in  the  year,  and  that  the  average 
value  of  the  agistment,  reckoned  by  the  year,  added 
to  the  value  of  the  other  tenements,  made  the  whole 
above  ten  pounds  per  annum ;  but,  if  the  value  of  the 
agistment,  taken  only  for  the  time  that  the  cows  were 
on  the  land,  were  to  be  added,  it  would  make  the  whole 
less  than  ten  pounds. 

Reader^  in  support  of  the  order  of  sessions.  The 
two  statutes  of  9  &  10  W.  S.  c.  11.,  and  19  &  14  Car.  2. 
C.12.  5. 1.,  being  in  pari  materia,  ought  to  re- 
ceive a  similar  construction;  and  it  has  often  been 
decided  on  the  latter  statute,  that  a  tenement  taken 
for  less  than  one  year,  if  of  the  yearly  value  of  10/1, 
will  confer  a  settlement.    Rex  v.  SkensUm.  (a)     Rex  t. 

a)  Burr»  S,C  474. 

Stoke. 
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Sloke.  (a)    Bex  y.  HMitigtan.  (6)     Eex  v.  Stoke-^iqHM^        18i9« 
TyefU{c)y  and  Bex  v.  Darley  Abbey  {d).     As  to  the  dr- 
cuntftance  of  the  word  kase  beiDg  mentioned  in  9  & 


The  Kjvft 


Tbelnhibift- 

1 0  ^  3.  c.  1 1  •,  that  is  immateriaL     The  statute  did  not         uti  ct 


mean  to  create  a  new  settlemait,  but  to  restrain  the 
mode  of  discharging  a  certificate  to  two  of  the  old  spe- 
cies of  settlements ;  and  it  is  no  where  said,  that  the 
occupation  must  be  for  a  year.  The  lease  musi  be  '^  of 
the  value"  of  ten  pounds.  Now  that  must  mean 
'^  yearly  value,"  for  otherwise,  as  there  are  nine  inter* 
vals  of  forty  days  in  each  year,  the  tenement,  to  confer 
a  settlenant,  would  be  of  the  annual  value  of  902^ 
which  would  be  an  absurd  consequence.  But,  if  nece»* 
sary,  it  may,  on  the  evidence  stated  in  this  case,  be 
presumed,  that  there  was  a  lease.  For  the  sessions 
have  found  in  fact,  by  their  decision,  a  contract  for  the 
agistment ;  and  all  that  is  meant  by  the  part  of  the 
case  stating  that  no  positive  contract  was  proved,  is, 
that  no  evidence  directly  proving  it  was  offered.  But 
there  was  evidence  from  whence  such  contract  may  be 
inferred,  and  the  sessions,  by  their  decision,  have  shewn 
that  they  did  draw  such  an  inference. 

Demnarij  G.  W.  Marriott^  and  IkoarriSf  contra.  In 
this  case  an  express  contract  should  be  shewn.  For 
the  words  are  not  <^  come  to  settle  on  a  tenem^t ;" 
but  *^  bona  fide  take  a  lease  of  a  tenement ;"  and  any 
positive  contract  is  negatived  by  the  sessions.  The 
otgects  of  the  two  statutes  were  very  difierent,  the  one 
being  to  prevent  removals  only,  the  other  to  remove 


(a)  2T.It.  451.  (b)  5E.U5. 

(c)  10  £.  49C.  (d)  14  E.  280. 
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1819.  the  disability  of  conferring  or  obtaining  settlements, 
vokdet  which  certificate-men  were  placed :  and,  there* 
fore,  it  was  natsral,  that  gfSater  strictness  should  be 
l^^^*^^  wed  in  the  ktter  case.  Here  the  cattle  might  be  in 
CtoiTk  ^y^  fields  of  the  landlord,  by  trespass,  or  by  indulgence 
OB  bifl  part ;  and  the  word  *^  agisted^  alone  is  not 
avfficiettt  for  the  Court  to  infer  a  contract  from  it :  at 
any  rate^  that  should  have  been  an  inference  distinctly 
drawn  by  the  sessions,  who  have  not  done  so.  If  the 
parties  had  no  evidence,  directly  proving  the  existence 
of  a  lease,  they  must  fiiiL  But  that  affords  no  reason 
for  making  an  inference  in  their  favour.  Then  the 
value  ift  not  si^ffiaieot,  for  die  9  and  10  W.  S.  c^  11. 
ae^s,  th^ttJke  tenement  must  be  of  the  value  of  10/» 
NiMir  it  is  expressly  stated,  that  for  the  time  it  was 
Mbuolfy  occupied,  it  was  not  worth  lOL 

Abbott  C.  J.  The  question  in  this  case,  arising  on 
ibe  construction  of  the  stat.  9  and  10  W.  3.  c.  11.,  by 
which  no  person  who  shall  come  with  a  certificate  into 
a  pai'ish,  shall  gain  a  settlement  there,  unless  he  shall 
really  and  bona  fide  take  a  lease  of  a  tenement  of  the 
value  of  10/,,  is  one  of  general  importance.  In  the 
course  of  the  argument,  my  opinion  has  varied  on  the 
point.  The  Court  will,  therefore,  reserve  its  judgment 
on  that  part  of  the  case.  On  the  other  point,  how- 
ever, I  entertain  no  doubt.  If  the  facts  stated  by  the 
sessions  in  this  case,  were  not  suffident  for  the  Court 
to  form  any  reasonable  conclusion  as  to  what  must 
httve  been  the  inference  of  fact  drawn  by  the  sessions, 
we  would  send  the  case  to  be  re-heard ;  but  it  seems  to 
me  that  they  are  sufficient,  and  that  the  inference  of 
fact  drawn  by  the  sessions  was  right.     It  is  stated  in 
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the  case,  that  the  pauper's  father,  after  he  came  to  1819. 
Croft^  under  the  certificate,  occupied  a  house  there,  ^-  — 
and,  at  the  same  time,  some  land  in  MarsUm ;  and  that  offskM 
in  one  year,  while  he  was  in  the  occupation  of  the  said  u^^i 
premises,  he  agisted  three  cows,  in  the  fields  of  bit 
landlord,  for  two  or  three  months.  Now  it  seems  to 
me^  from  the  phrase  ^^  he  agisted,"  that  he  must  have 
done  so  for  a  compensation  to  be  paid  to  the  landlord* 
For  if  the  &ct  had  been  that  the  cows  only  ran  thero^ 
without  any  payment  lo  the  landlord,  I  think  the 
sessions  would  not  have  used  the  word  ^^  agisted."  If 
the  case  had  stopt  here,  no  doubt  could  have  been  0)^ 
tertained  as  to  what  the  decision  of  the  sessions  waa 
upon  this  point.  They  have,  however,  added,  that 
'^  no  positive  contract  of  the  agistment  was  prov)tdJ' 
But  I  cannot  understand  that  to  mean  more,  than  that 
there  was  no  direct  or  express  proof  of  the  bargaio 
between  the  parties,  either  by  the  production  of  a 
witness  present  at  it,  or  any  agreement  in  writing 
respecting  it*  The  sessions,  however,  by  the  decision 
to  which  they  have  come,  must  have  inferred  a  con- 
tract; and  it  seems  to  me,  that  from  the  proof  given  to 
them  of  the  agistment  of  the  cattle,  they  might  law- 
fully have  drawn  that  inference ;  and,  therefore^  that 
they  did  right  in  quashing  the  order.  Upon  the  other 
points,  the  Court  will  take  time  to  consider  of  ita 
judgment* 

Batley  J.  I  have  no  doubt  with  req)ect  to  the 
question  which  has  been  principally  discussed  in  this 
argument.  It  is  for  the  sessions  to  draw  the  inferences' 
from  the  facts  proved ;  and,  if  there  are  premises  stated 
from  which  it  appears  that  they  might  lawfully  draw 
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1819.        such  inferences,  the  Court  will  not  disturb  their  de-* 

_    „  cision.     In  this  case,  it  appears,  that  the  cattle  ran 

agabm        for  two  or  three  months  in  the  landlord's  fields.     Now 

Tbt  Inhabil- 

•ntsof  from  that  the  sessions  might  very  properly  infer,  that 
the  landlord  was  to  receive  a  compensation  for  it. 
For  it  was  not  likely  tliat  the  cattle  should  be  there 
without  the  landlord's  knowledge,  and  there  is  nothing 
in  the  case  to  shew  that  his  permission  was  given  from 
motives  of  charity.  I  think,  therefore,  that  the  ses- 
sions were  right  in  inferring  a  contract ;  and,  that  they 
have  drawn  that  inference,  is  manifest  from  the  result 
of  the  appeal;  for  they  have  decided,  that  the  pauper's 
settlement  was  in  Croft,  Now  it  is  quite  clear,  unless 
the  agistment  be  taken  into  consideration,  that  his 
settlement  is  not  in  that  parish ;  and,  therefore,  as  it 
seems  to  me^  no  doubt  can  be  entertained  that  the  ses- 
sions took  into  their  consideration  the  value  of  the 
agistment,  and  must  have  inferred  that  there  was  a  con- 
tract for  it  l>etween  the  parties.  Upon  the  other  points. 
I  shall,  at  present,  give  no  opinion. 

HoLROYD  J.  It  appears  to  me,  from  the  facts  stated 
in  this  case,  that  the  sessions  must  have  drawn  an  in- 
ference that  there  was  a  contract  for  the  agistment  of 
these  cattle ;  and  those  facts  were  fully  sufficient  to 
warrant  that  conclusion.  The  Court,  therefore,  does 
not  draw  any  inference  itself,  but  only  yields  to  that 
which  the  sessions  have  already  drawn.  I  think  that 
the  term  agistment  does  import  a  contract  between  the 
parties ;  for  the  cattle  must  have  been  there  either  by 
right  or  sufferance  of  the  owner  of  the  land.  If  this 
had  been  a  question  between  a  landlord  and  tenant, 
the  circumstance  of  the  cattle  being  upon  the  land 
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would  not  have  afforded  the  same  ground  for  pre-  181 9. 

sumption.     But  here  it  is  a  question  between  third  — — 

persons;  and,  the  agistment  having  been  submitted  to  a^iakM 

by  the  landlord,  who  might  have  disputed  it,  and  who  „,|g  ^ 

did  not  do  so,  I  think  we'  ought  to  presume,  that  the  C«^ite. 
cattle  were  there  by  right,  and  that  there  was  a  contract 
between  the  parties. 

Best  J.  Upon  looking  at  this  case,  it  seems  to  me, 
that  the  question  presaited  ibr  our  consideration,  is 
simply,  whether  the  sessions  were  at  liberty  to  infer  a 
contract,  from  the  facts  here  stated.  Now  it  is  quite 
clear,  that  they  might  do  so ;  for  it  is  not  necessary, 
either  in  tliis  or  any  other  case,  that  there  should  be 
positive  proof.  It  is  quite  sufficient,  if  other  circum** 
stances  be  proved,  from  whence  such  a  conclusion  is 
necessarily  to  be  drawn.  The  word  ^^  agistment'* 
means,  where  cattle  are  in  the  land  of  another  by  his 
consent,  or  by  some  contract  with  the  owner  of  tfa« 
land.  The  proof^  therefore,  being  that  the  catde  were 
agisted  for  two  or  three  months  in  the  fields  of  the 
landlord,  the  sessions  might  very  pn^orly  draw  th^ 
conclusion,  that  there  was  a  contract  between  the  parties 
far  that  purpose. 

Cur.  adv.  xmlU 

Abbott  C.  J.  On  this  day,  after  stating  the  case,  pro* 
ceeded  as  follows :  This  case  was  lately  argued  before  us 
at  Serjeant^  Inn  Hall.  After  the  argument  was  closed^ 
we  gave  our  opinions  upon  some  of  the  points  urged 
at  the  bar,  and  we  decided,  for  the  reasons  then  given, 
that  the  sessions  might,  upon  the  facts  stated,  lawfully 
presume  a  contract  for  the  depasturing  of  the  cows,  and 
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1819.  must  be  understood  by  us  to  have  in  fact  made  thai 
"■"^■"^  presumption.  But  we  reserved  for  our  further  con- 
«^ga»ai  sideration  the  question,  whether,  presuming  such  a 
m^g^jf  contract,  or  in  other  words,  whether  presuming  a 
taking  of  the  pasturage  for  the  period  mentioned,  this 
case  presented,  upon  the  whole,  a  taking  of  a  lease  of 
a  tenement  of  the  value  of  10/.,  within  the  meaning  of 
the  statute  8  &  9  fF.  8.  c.  1 1.?  Upon  the  authorities, 
there  can  be  no  doubt  that  the  facts  here  stated  must 
be  deemed  to  be  a  coming  to  settle  upon  a  tenement  of 
the  yearly  value  of  10/.,  within  the  meaning  of  the 
statute  13  &  14  Car.  2.  c.  \2.  The  only  doubt  was, 
whether  a  difference  of  construction  might  prevail  upon 
the  certificate  act,  the  8  &  9  JV,  S,c.l\,j  which  is  ex- 
pressed in  somewhat  more  precise  terms,  viz.  ^^  bon&  fide 
take  a  lease  of  a  tenement  of  the  valae  of  10/."  It  is 
obvious  however  that  in  construing  these  words,  refer- 
ence must  be  had  to  the  former  statute,  to  supply  the 
word  ^^  yeariy,''  which  is  wanting  in  this  statute ;  and,  in 
like  manner,  the  words  of  the  second  branch  of  this 
clause,  '^  execute  some  annual  office  in  such  parish, 
being  legally  placed  in  such  office,"  have  been  construed, 
with  reference  to  the  stat.  S Sc  4  JV,  4f  M,  c.  II.  s.  6.,  to 
require  a  service  of  the  office  for  an  entire  year.  Bex 
V.  InftabUants  of  Tittleworth^  Burr.  S.  C.  238.  No  case 
has  been  found  in  which  the  statute  8  &  9  IFF.  8.  has  • 
received  a  different  construction  from  the  stat.  18  &  14 
Car.  2.,  as  to  the  nature  of  the  tenement,  or  of  the  taking 
thereof.  On  the  contrary,  it  has  been  decided,  that 
a  lease  at  will  is  a  lease  within  the  certificate  act, 
jS^.  502.  And  in  the  case  of  The  King  v.  Inhabitants 
qfShenstonj  Bun\  S.  C.  474.,  Lord  Mansfield  says,  the 
two  acts  are  to  be  considered  together,  being  in  pari 
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materia     And  in  BunCs  Justice^  we  find  extracts  from         1819. 
these  statutes,  placed  together  at  the  beginning  of  the         — — 
section,  in  which  that  author  has  collected  the  cases         agrinM 
"  of  settlement  by  renting  a  tenement,"   and  no  dis-         ^t«  of 
tinction  is  afterwards  made.     We  are  of  opinion,  there- 
fore, that  no  distinction  ought,  in  this  respect,  to  be 
now  introduced.    This  branch  of  the  law  is  to  be  admi- 
nistered by  different  tribunals  sitting  in  every  county 
cS  England;  and  it  is,  therefore,  of  the  utmost  import- 
ance,   that  the  rules  of   decision  should  be  as   plain 
and  as  general  as  the  language  of  the  statutes  will  ad- 
mit, and  that  no  subtle  or  novel  distinctions  should  be 
introduced  or  countenanced.     The  rule  for  quashing 
the  order  of  sessions  must  be  discharged. 

Order  of  Sessions  confirmed* 


Cannan  and  Another  against  Bbtce.  J/wM^y. 

A  SSUMPSIT  for  money  had  and  received,    &c.  Money  lent. 

Plea,  general  issue.  At  the  trial  heioxe  Abbott  C.  J.,  ^^  Sxrowa 

at  the  London  Sittings  after  last  Hilary  term,  the  jury  p^;^^~ 

found  a  verdict  for  the  plaintiffs,  subject  to  the  opinion  ^°f^*^2^®^ 

of  the  Court  on  the  following  case :  jobbing  tnns- 

•  %    actions,  to 

The    plaintiffs    are  assignees  of  James  Amos  and   wiiicb  the  lend- 
CharUs  Suihaland,  under  a  commission  of  bankrupt,   ^l^t1»  wT'* 
issued  against  them  on  the  9ih  February,  1816.     The    JJ'^''^ 
defendant  is  a  lieutenant  in  the  service  of  the  East 
India  Company.     Amos  and  Sutherland  were  merchants 
in  partnership,  trading  under  the  firm  of  James  Amos 
and  Co.     On  the  first  o{  March,  1814,  Amos,  without 
the  knowledge  of  Sutherland,  entered  into  an  illegal 

N  2  stock- 
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1819*        stock-jobbing  transaction  by  wbich    he    sustakied  s 
heavy  loss.     It  was  expressly  found  by  the  jury,  that 

q/ffiuui  the  defendant  was  not  a  partner  in  such  stock-jobbing 
transaction.  Amos  was  unable  to  pay  the  loss,  either 
with  his  own  private  funds  or  with  those  of  tlie  part* 
nership.  The  defendant  lent  the  produce  of  5000/. 
4  per  cent,  consols.,  for  the  purpose  of  paying  such 
]oss»  and  it  was  applied  ibr  that  purpos^.  In  consider- 
ation of  this  money  so  lent,  Sutherland  joined  Amos 
11)  a  bond  to  the  defendant)  which  bond,  by  soq^e 
mistake,  had  no  condition  annexed.  In  consequence 
of  this  it  was  afterwards  cancelled,  and  another  bond, 
in  the  penal  sum  of  7000/.,  was  executed  between  the 
same  parties  on  the  10th  March^  1815.  The  condition 
of  this  bond  was,  ^'  to  replace  the  stock  on  or  before 
the  18th  Sept.  then  next,  and  in  the  meantime  to  pay 
the  dividends."  The  stock  was  not  transferred  in 
pursuance  of  the  condition  of  this  bond;  and  tiie 
firm  of  Amos  and  Co.  became  very  much  embarrassed 
before  the  18th  September^  1815,  and  Sutherland 
having  committed  an  act  of  bankruptcy  on.  the  27th 
August  preceding,  went  to  Americoy  and  remained 
there  till  after  the  bankruptcy  of  Amos.  During 
his  absence  Amos  had  the  sole  management  of  the 
business.  Amos  afterwards  executed  to  the  defendant, 
at  his  request,  three  several  deeds  of  assignment  of 
three  several  cargoes ;  the  two  first  of  which  had  heen 
shipped  on  account  oi  Sutherland  and  Amos^  and  the 
third  on  account  of  Amos  alone.  These  deeds  were 
e^Lecuted  by  Amos  only.  On  the  17th  of  January^ 
1816,  Amos  committed  an  act  of  bankruptcy,  and  on 
the  9th  February  following  a  joint  commission  issued 
against  Amos  and  Sutherland.  In  Aprils  1817,  the 
defendant  received  sums  of  money  on  account  of  the 
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proceeds  of  each  of  the  three  several  cargoes  mentioned         1819. 

ill  the  deeds  of  ossiininient.     The  sums  received  did         — 

°  CAihffAir 

tiot,  how^ver^  amount  to  the  debt  due  from  Amos  and         agaiim 

SMerland  to  the  defendant. 

» 

The  case  was  argued  by  J.  Evans  for  the  plaintiff  and 
Oldnall  Russell  for  the  defendant.  For  the  plaintiff  it 
was  contended,  that  the  condition  of  the  bond  was  ille-' 
gal^  inasmuch  as  it  was  to  secure  the  repayment  of 
money  lent  for  the  express  purpose  of  paying  losses  on 
illegal  stock-jobbing  transactions.  Fdihiey  v.  JRey^ 
turns  {a\  and  Petrie  v.  Hannay  (4),  were  admitted  to 
be  authorities  against  the  plaintiff's  claim ;  but  it  was 
contended,  that  those  cases  were  over-ruled  by  Booth  v.' 
Hodgson  (c),   Attbert  v.  Maze  (rf),    Webb  v.  Brooke  {e\ 

• 

Ex  parte  Mather  (/),   Ex  parte  Daniels  {g\  Ottley  v. 
Broom  {h\  Lightfoot  v.   Tenant  [t)y    and  Langton  v. 
Hughes  {k).     For  the  defendant  it  was  urged,  that  the 
only  point  upon  which  the  authority  of  these  cases  of 
Faikney  v.  Reynous^  and  Petrie  v.  Hantiay^  was  doubted 
was,  whether  a  party  should  recover  who  had  himself 
been  concerned  in  an  illegal  transaction.     In  most  of 
the  other  cases  cited,  the  payment  was  made  by  or  to  the 
party  to  the  illegal  contract ;  and  that  was  the  case  also 
in  Brown  v.  Turner  (/),  and  Mitchell  v.  Cockbume.  {m) 
Here,  however,  that  fact  was  expressly  negatived  by 
the  jury.     The  authority,  too,  of  the  cases  ofFaiiney 
v.  ReynouSf  and  Petrie  v.  Hannay^  had  been  recognised 

(a)  4  Burr,  2069.  {b)  3  T,  H.  41S. 

(c)  0  T.  R.  405.  (d)  2  Bos.  ^  Put.  37  U 

(«•)  3  Taunt.  12.  (/)  o  Ves,31S.    , 

{t^:   H  Veh  192.  {h)  1  Ball ^ Seta.  56ij. 

(i)    I  Sos.  4f  Ptil.  554.  (k)   I  M.  *J  5:  594. 

(0   7  T.  R,  650.  (m)  2  H.  Bl.  379. 
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1819.  in  the  subsequent  cases  oi  Farmer  v.  Russell  (a),  Steers 
•~*"  v.Lashley(b\  and  Ex  parte  Bulmer.{c)  But  even 
agamu  Supposing  that  those  cases  were  not  valid  authorities, 
the  present  case  differed  from  them;  first,  because  the 
defendant  was  not  in  any  way  concerned  in  the  original 
transaction;  secondly,  because  the  payment  was  not 
made  by  him  directly  to  the  party  who  was  to  receive  the 
di£ference;  for  the  money  was  advanced  to  Amos  and 
Co.,  and  they  might  have  employed  it  as  they  thought 
fit;  they  might  even  have  bought  an  estate  with  it:  it 
was  similar  to  the  case  of  money  lent  to  pay  a  gaming 
debt,  or  to  pay  a  bet  at  a  horse-race,  and  Barjeau 
v.  Walmsley  (<£),  Alcinbrook  v.  Hall  {e\  were  authorities 
to  shew,  that  money  so  lent  might  be  recovered. 
Another  point  was  made,  that  one  partner  could  not 
'  bind  another  by  deed,  and  upon  that  point  the  Court 
pronounced  no  judgment.  LamberC^  case  {f\  Fox  v. 
Hanbury{g\  CddweU  v.  Gregory  (A),  and  Smith  v.  Godr 
dard  {i\  were  cited. 

Cur»  adv.  vult. 

Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court.  This  case  was  lately  argued  before  us  at  &r- 
jeant^'Inn  Hall.  On  the  part  of  the  plaintiffs  it  was 
contended,  that  this  loan  being  made  for  the  purpoas 
of  enabling  Amos  to  pay  or  compound  differences  upon 
illegal  stock-jobbing  transactions,  was  in  itself  illegal, 
and,  consequently,  that  all  securities  given  for  repay- 

(a)   I  JBos.iPul.  296.  (*)  6  T.JR.  61. 

(c)  13  Ves.  313.  (d)  2  Str.  1249. 

(<r)  2  JFUS.309.  (/)  Godb.  244. 

(g)  Cowp.44B,  (A)  1  Prioe,  119. 
(0  3  Bos^iPuL  465. 
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ment  of  the  loan  were  void,  and  the  plaintiffk,  there*         J819» 
fore^   entitled  to  recover  the  money  received   by  the 
defendant  in  virtue  of  the  assignments,  after  the  acts 
of  bankruptcy  of  Sutherland  and  Amos.     On  the  part 
of  the  defendant  it  was  contended,  that  as  he  was  not  a 
party  to  the  illegal  transaction,  the  loan  was  not  ill^al, 
and  the  secoritiesy  therefore,  available  in   law.     An- 
other point  was  made  upon  the  effect  of  the  assign^ 
ments  executed,    under  the  circumstances  stated,  by* 
Amos  alone.     Upon  this  point  it  is  only  necessary  to 
observe,   that,  admitting  it   to   be  competent  to  one 
partner,  after  an  act  of  bankruptcy  committed  by  an- 
other, to  dispose  of  their  partnership  property  in  dis- 
charge of  legal  demands  upon  the  partnership ;  yet  it 
is  not  competent  for  him  to  do  so  in  discharge  of  a  de- 
mand to  which  the  partners  are  not  by  law  liable; 
and  we  think  the  partners  were  not  liable  in  the  pre- 
sent case,  because  we  think  the  loan  was  illegal,  and 
the  securities  void.     The  case  was  very  fully  and  aUy 
argued,  and  all  the  authorities  bearing  upon  it,  on  one 
side  and  the  other,  were  quoted  and  discussed  in  such 
a  manner  that  it  is  not  necessary  to  notice  many  of 
them  with  any  particularity.     The  authorities  princi- 
pally in  favour  of  the  defendant  are  those  of  Faikney  v. 
Beynous  and- Another j  and  Petrie  v.  Hanruty.     The 
propriety,  however,  of  these  decisions  has  been  ques- 
tioned   in    the    several  subsequent    cases    that  were 
quoted  on  the  part  of  the  plaintiff;  and  the  distinction 
taken  in  the  former  of  them  between  malum  prohit 
bitum  and  malum  in  se  was  expressly  disallowed  in  the 
case  of  Aubert  v.  Maze.     Indeed,  we  think  no  such 
distinction  can  be  allowed  in   a  court  of  law;  the 
Court  is  bound,  in  the  administration  of  the  law,  to 
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|8|9»  ccuj#ider  every  oct  to  be  milawful,  which  tlic  la  what 
jprcdiibited  to  be  done.  The  statute  npon  which  the 
objection  to  the  loan  in  this  ease  arises,  viz.  the  7  G.  2^ 
c  9«}  was  founded  upon  public  policy,  to  prevent,  oc« 
cording  to  the  language  of  the  preamUe,  ^*  the  perni- 
cious and  destructive  practice  of  stock-jobbing,  whereby 
jgoany  of  his  majesty's  subjects  are  diverted  from  pur- 
suing their  lawful  trades  and  vocations,  to  the  utter 
ruin  of  tliemselves  and  families^  to  the  great  dis- 
couragement cf  industry,  and  to  the  manifest  detri- 
ment of  trade  and  commerce*''  By  the  5th  section^ 
vpon  which  this  case  more  particularly  depends,  it  is 
enacted,  *^  That  no  money  or  other  consideration  shall 
be.voluntarily  given,  paid,  had,  or  received  for  the 
compounding  satisfying,  or  making  up  any  difference 
for  not  transferring  any  public  stock,  or  not  perform- 
ing any  contract  or  agreement  stipulated  to  be  per- 
formed 'f  but  that  every  such  contract  and  agreement 
shall  be  specifically  performed:  and  all  and  every 
person,  who  shall  voluntarily  compound,  make  up,  pay, 
fatisfyi  take,  or  receive  such  difference-money.  Sec  shall 
forfeit  the  sum  of  100^"  So  that  the  act  of  paying  or 
receiving  is  prohibited  absolutely,  and  those  who  pay, 
imd  those  who  receive,  are  both  placed  in  pari  delicto^ 
And  this  statute  differs  from  the  statute  against  gaming, 
d  Ann,  cl^^f  for  the  latter  contains  no  prohibition 
«g^st  the  payment  of  money  lost  at  play;  though  it 
enables  the  loser  to  recover  back  his  money  within  a 
limited  time,  and  in  default  of  suit  by  him,  enables  any 
person  to  recover  the  money  and  treble  the  value  with« 
in  a  further  limited  time.  Then  as  the  statute  in 
question  has  absolutely  prohibited  the  payment  of 
money  for  compounding  differences;  it  is  impossible  to 

say 
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(ay  that  the  tnaking  such  payment  is  not  an  unlawfal         1 8] 9. 
act ;  and  if  it  be  unlawful  in  one  man  to  pay.  how  can       — — - 

Cavwaii 

it  be  lawful  for  another  to  furnish  him  with  the  means  agabui 
of  payment  ?  It  will  be  recollected  that  I  am  speaking 
of  a  case  wherein  the  means  were  furnished  with  a  iiiU 
knowledge  of  the  object  to  which  they  were  to  be  i^ 
plied,  and  for  the  express  purpose  of  accomplishing 
that  object.  And  we  think  the  present  case  cannot  be 
distinguished  in  principle  from  that  .of  the  druggist 
who  sold  to  a  brewer,  for  the  purpose  of  being  mixed 
with  beer,  certain  drugs,  which  the  latter  was  pro- 
hibited by  an  act  of  parliament  from  mixing  with  beer. 
I  allude  to  the  case  of  Langton  and  Others  v.  Hughes 
and  Another,  wherein  it  was  decided,  that  the  druggist 
could  not  recoTer  the  price  of  the  drugs  sold  for  that 
unlawful  purpose.  And  if  the  defendant  acted  unlaw-  . 
fully  in  lending  his  money  to  the  bankrupts,  he  could  * 
not  have  sued  them  for  recovery  of  payment ;  because 
no  suit  can  be  maintained  upon  an  unlawful  act :  and 
if  recovery  could  not  be  enforced  at  law  upon  the  con- 
tract of  lending,  neither  could  recovery  be  enforced 
upon  a  bond  given  for  the  performance  of  that  con- 
tract ;  the  bond  was  not  less  void  than  the  contract, 
and  if  the  bond  was  void,  the  assignments  mentioned 
in  the  case,  which  were  only  in  furtherance  of  the 
bond,  and  which  were  made  by  one  of  the  partners 
after  an  act  of  bankruptcy  committed  by  the  other^ 
cannot  give  to  the  defendants  a  right  to  retain  the  pro- 
ceeds of  the  goods  against  the  plaintiffs,  who  daim 
under  a  commission  against  both  the  partners  for  tKe 
benefit  of  the  lawful  creditors  of  both,  such  commission 
being  grounded  upon  acts  of  bankruptcy  committed  by 
each  of  them  before  any  of  the  proceeds  of  the  goods 
had  come  to  the  hands  of  the  defendant  in  pursuance 

of 
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1819.        of  the  assignments.      For  these   reasons,  we  are  of 
Z      ■         opinion,  that  the  plainti£&  are  entitled  to  recover  the 
^WBtfut        whole  of  the  proceeds  of  the  cargoes  and  investments 
mentioned  in  the  case.     And  the  postea  must  be  de- 
livered to  them. 

Judgment  for  the  plaintifis. 


Mtmdaif,  Fl  AN  AG  AN    OgoinSt    WaTKINS. 

November  15tb.  ^^ 

A  furety  under   T^ECLARATION  in  debt  on  an  annuity-bond,  to 

an  annuity-  J^-^ 

deed  is  not  en-  which   there  were  several  pleas  and  demurrers 

49 as.  c.  181.  thereto.  The  question  raised  was,  whether,  under 
Uie'Td^edTUie  *^  ^* S.  C.121.,  the  surety  under  an  annuity-deed,  who 
annuity  as  actefrr  jj^j  redeemed  the  annuity  after  the  bankruptcy  of  the 

under  the  conw  "  . 

miion ;  and       grantor,  might  sue  the  grantor  upon  a  bond  of  indem- 

therefore,  where  ,         . 

such  a  surety  xiity,  notwithstanding  the  grantee  had  proved  the  value 

the  annuity,  of  the   annuity  under  the   commission.       The  facts 

SeUnlmScyl  ^^^^  raised  this  question,   appeared  upon  the  plead- 

it  was  held,  that  jjjgg^  ^^j  ^gj^  £jjj|y   gtated,  in  the  judgment  of  the 

to  maintain  an     Court.     It  therefore  became  unnecessaiy  to  set  out  the 

action  for  the 

value  against       pleadings. 

the  bankrupt, 

who  had  obtain- 

^aSi'^t,  Tindal,  for  the  plaintifE  There  was  no  debt  at  the  time 
although  the       of  issuing  the  commission.  The  stat.  49  G.  3.  c.  121.  5.8. 

grantee  had  " 

proTed  under      applies  only  to  those  cases  where  the  surety  is  in  a  con- 

the  17th  sec-  .  .  "^  "^ 

tion.  dition  to  prove.  Before  that  statute,  the  law  stood  thus : 

If  the  surety  paid  the  debt  of  the  principal  before  the 
bankruptcy,  he  might  prove  it,  Osbom  and  Another  v. 
Churchman  {a) ;  if  he  paid  it  afterwards,  it  did  not  consti- 
tute a  proveable  debt,  and  the  bankrupt  remained  liable. 

(a)  Cro.Jac*  127. 

The 
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The  49  G.  3.  c.  121.  5. 8.  relates  to  the  proof  of  debts  1619. 
by  sureties;  the  17th  section,  to  the  proof  of  the  yaloe 
of  annuities.  The  words  of  the  8tli  section  are  these: 
^*  Where,  at  the  time  of  issuing  the  commissiony  any 
person  shall  be  surety  for,  [or  be  liable  for  any  debt  of 
the  bankrupt,  it  shall  be  lawful  for  such  surety  or  person 
liable,  if  he  shall  have  paid  the  debt,  or  any  part  there- 
of in  discharge  of  the  whole  debt,  although  he  may  have 
paid  the  same  after  the  commission  shall  have  issued, 
and  the  creditor  shall  have  proved  his  debt  under  the 
commission,  to  stand  in  the  place  of  the  creditor,  as  to 
the  dividends,  upon  such  proof;  audy  when  the  creditor 
shall  not  have  proved  under  the  commission,  it  shall  be 
lawful  for  such  surety,  or  person  liable,  to  prove  hb 
demand,  in  respect  of  such  payment,  as  a  debt  under  the 
commission."  This  section  only  applies  to  those  cases 
where  the  surety  is  in  a  condition  to  prove ;  but  the 
surety  under  an  annuity-deed  cannot  prove  for  the  value 
of  the  annuity.  Before  the  statute^  the  grantee  himself 
could  not  prove,  unless  where  it  was  an  annuity  secured 
by  bond,  and  that  bond  had  become  forfeited }  but  now, 
by  the  1 7th  section,  the  annuity  creditor  may  prove 
for  the  value  of  the  annuity.  The  surety,  how- 
ever, is  not  enabled  so  to  pirove,  and  consequently  his 
case  does  not  fall  within  the  act  of  parliament.  The 
remedy  of  the  surety  certainly  cannot  depend  on  the 
voluntary  act  of  the  grantee.  The  case  of  Welsh  v. 
fVelsi  (a)  is  precisely  in  point.  There^  Lord  iS&n- 
borough  is  reported  to  have  said,  **  It  is  not  a  debt 
quoad  the  surety  until  he  is  in  a  condition  to  be  damni- 
fied.     If  the  legislature  intended  such  a  case  as  this, 

(a)  4  AT.  4^  &  533. 

S  they 
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1819.        they  have  not  so  said,   nor  have  they  used  language 
raflSciently  clear  to  enable  us  so  to  say/' 


FuUfAOAV 
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LiiUedalej  contra.  This  statute  should  be  liberally 
oonstrued  in  favour  of  the  bankrupt.  The  1 7th  sec* 
ticm  enacts,  That  the  certificate  should  be  a  discharge 
against  all  demands,  in  respect  of  the  annuity,  in  the 
inme  manner  as  such  certificate  would  discharge  the 
bankrupt,  with  respect  to  any  other  debt  proved,  or 
which  might  have  been  proved.  The  l^slature,  there- 
fore^ treats  the  value  of  an  annuity  as  a  debt.  That 
term  is  not  to  be  takoi  in  its  strictest  sense ;  for  money 
payable  at  a  foture  day  is  a  debt,  within  the  meaning  of 
the  bankrupt  laws :  it  includes  any  thing  which  is  the 
subject  of  proof  under  the  commission.  The  creditor 
swears  that  the  bankrupt  is  indebted  to  him.  Here^ 
the  creditor  has  proved  for  the  value  of  the  annui^, 
iHhieh  is  a  debt,  within  the  meaning  of  the  8th  section; 
and  then  the  surety  is  entitled  to  stand  in  his 
place.  Jf  the  argument,  on  the  part  of  the  plaiuti£^ 
were  to  prevail  the  debt  would  be  paid  twice:  first,  bj 
the  bankrupt's  estate,  under  which  the  grantee  has 
proved;  and,  secondly,  by  the  bankrupt  himself,  upon 
this  claim  of  the  surety.  Suppose  this  were  the  case  of 
an  annuity  for  a  number  of  years  certain,  it  would  be 
proveable  under  the  7  G.  1.  c.  SI.,  as  a  debt  payable  at 
a  future  day  by  yearly  instalments,  deducting  a  rebate 
of  interest.  The  value  of  that  debt  is  the  principal 
money,  after  making  such  deduction.  The  value  of  an 
annuity  for  life,  is  estimated  by  considering  it  as  an 
annuity  for  that  number  of  years  which  is  the  probable 
duration  of  the  life  upon  which  it  is  granted.  The 
17th  section  of  the  statute  empowers  the  commissioners 

to 
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to  estimate  that  value.  The  legislature,  therefore,  have  1619. 
adopted  this  principle^  and  have  put  an  annuity  (or  life  — — — 
on  the  same  footing  as  an  annuity  for  years,  or  of  any  !^^^ 
debt  payable  at  a  future  day;  and  it  is  clear  that  the 
surety  would  be  entitled  to  prove,  under  the  commis- 
sion, for  any  such  debt.  The  act,  therefore,  having 
made  the  value  of  this  annuity  a  proveabte  debt,  hte, 
inei&ct,  declared  it  to  be  a  debt  at  the  time  of  the 
issuing  of  the  commission. 

Tindaly  in  reply.  This  is  not  a  debt.  It  sounds 
entirely  in  damages.  It  differs  from  the  case  put  in 
argument  of  money  payable  at  a  future  day,  for  that  is 
debitum  in  presenti  solvendum  in  futuro.  If  it  be  a 
debt,  however,  it  clearly  was  not  so  at  the  time  of  the 
issuing  of  the  commission ;  for  it  could  not  be  a  debt, 
until  the  commissioners  had  ascertained  the  value. 

Cur,  adv*  vuU* 

• 

Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court.  This  case,  which  came  on  upon  demurrers  to 
a  very  great  length  of  pleading,  wa^  lately  argued  be- 
fore us  at  Serjeants*  Inn  Hall.  The  question  was  upon 
the  effect  of  the  8th  and  17th  sections  of  the  statute 
49G.  S.  €,  121.,  and  the  facts  upon  which  it  arose^ 
may  be  thus  collected  from  the  pleadings^  On  the 
5th  March,  1811,  the  plaintiff,  as  surety  for  the  defend- 
ant, joined  with  him  in  the  execution  of  an  indenture 
\i4iereby  the  defendant  granted  an  annuity  of  300/.  per 
annum,  to  James  Martin^  and  also  a  warrant  of  attor- 
ney to  confess  a  judgment  for  securing  the  payment  of 
the  annuity.  By  this  indenture,  the  annuity  was  made 
redeemable  by  the  defendant  and  plaintiff,  or  either  of 
them,  on  pajmient  of  the  sum' of  2175/.  with  sudi  ar- 
rears 
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1819.        rears  as  might  happen  to  be  due.    The  defendant  exe- 
■  cuted  a  bond  to  the  plauitifi'  of  the  same  date,  wherein 

agahut  the  indenture  was  recited,  and  of  which  the  condition 
was,  that  the  defendant  should  keep  the  plaintiff  harm- 
less and  indemnified  from  the  payment  of  the  annuity, 
and  all  loss,  damages,  and  expenses,  and  from  all  the. 
covenants,  conditions,  provisoes,  declarations,  and 
agreements,  in  the  indenture  and  warrant  of  attorney 
contained,  and  from  the  pajrment  of  all  sums  of  money 
to  grow  due  thereon,  or  become  payable  in  respect  or 
by  virtue  thereof,  and  from  all  actions,  &c.  The  de- 
fendant became  bankrupt,  and  had  obtained  his  certi- 
ficate. Martin  proved,  under  the  commission,  the  ar- 
rears then  due,  and  also  proved,  in  virtue  of  the  17th 
section  of  the  said  statute,  the  value  of  the  annuity^  as- 
certained as  therein  directed,  and  the  value  so  proved 
exceeded  the  sum  of  217 51.  This  proof  was  made 
without  communication  with  the  plaintiff.  After  this 
proof,  and  after  the  defendant  had  obtained  his  certifi- 
cate^  but  before  a  final  dividend  made  of  his  effects^  the 
plaintifi^  for  his  own  sake,  redeemed  the  annuity  accord- 
ing to  the  terms  of  the  deed ;  and  now  brought  this 
action  upon  the  bond,  claiming  to  recover  from  the  de- 
fendant the  sums  paid  for  the  redemption  and  arrears. 
The  defendant  pleaded  his  bankruptcy  and  certificate 
generally  and  specially. 

Upon  the  argument  no  question  was  made  as  to  the 
arrears  due  before  the  bankruptcy;  they  were  given  up, 
and  it  was  admitted,  that,  upon  the  breach  for  those 
arrears,  there  must  be  judgment  for  the  defendant. 
The  question  was  upon  the  plaintiff's  right  to  recover 
the  money  paid  at  the  time  of  the  redemption ;  and 
this  question  depended,  as  I  have  before  observed,  upon 

the 
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the  construction  and  effect  of  the  8th  and  1 7th  sections         1819. 
of  the  statute  4VG.3.  c.  121.  For  the  defendant,  it  was         

Flakasak 

insisted,  that  the  effect  of  the  1 7th  section  was,  to  make         agamtt 
the  value  of  an  annuity,  a  debt  within  the  meaning  of 
the  8th  section,  in   those  cases,   at  least,   where  the 
grantee  had  elected  to  prove  the  value  under  the  17th 
section.     We  are  of  opinion,  however,  that  this  eff^ 
cannot,  in  sound  construction,  be  given  to  that  section. 
According  to  the  terms  of  the  8th  section,  the  surety, 
who  has  paid  the  debt,  or  any  part  thereof  in  dischai^ 
of  the  whole,  may,  if  the  creditor  has  proved  the  debt^ 
stand  in  his  place  as  to  the  dividends  ;  or,  if  the  credi- 
tor has  not  proved,  may  prove  his  own  demand  in  re- 
spect of  such  payment  as  a  debt     So  that  the  right  of 
the  surety  is  not  made  to  depend  upon  the  proof  of 
the  creditor,  which  is  a  matter  in  his  own  choice,  not 
controllable  by  the  surety ;  but  the  surety  has  an  in- 
dependent right  of  his  own  in  respect  of  a  payment 
made  by  himself,  in  a  case  within  that  section,  and  the 
only  word,  used  in  that  section  to  denote  the  cases 
within  its  operation,  is  the  word  "  debt"    We  think, 
therefore,  that  no   case  can   be  brought  within   this 
section,  wherein  the  surety  may  not  prove,  although 
the  creditor  should  forbear  to  do  so.     And  we  think 
the   value  of  an   annuity  is    not  a  debt  within    the 
meaning  of  that  word  in  the  8th  section.     The  grantee 
of  an  annuity  has  a  special  power  given  to  him  by  the 
17th  section,  uhder  the  name  of  an  annuity  creditor, 
to  prove  for  the  value  of  the  annuity  to  be  ascertained 
by  the  commisioners ;   and  the  bankrupt,  whether  the 
value  be  proved  or  not,  is  discharged,  by  his  certificate^ 
against  all  demands  in  respect  of  the  annuity  in  the 

same 
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Munc  manner  as  with  respect  to  any  btlier  debt  prove- 
aUe  under  the  commission.  But  thist^lause  is  a  special 
provision,  applicable,  in  its  terms,  to  the  grantee  only 
of  the  annuity,  for  he  only  is  an  annuity  creditor,  and 
aot  applicable  to  the  surety.  The  value  of  an  annuity 
is  not,  by  this  section  or  any  other  part  of  the  statute, 
declared  to  be  a  debt  to  all  purposes.  If  it  had  been 
the  intention  of  the  legislature  that  such  value  should 
be  considered  as  a  debt  to  all  purposes  within  the  oper- 
ation of  the  bankrupt-laws,  we  must  presume  that  this 
would  have  been  done  in  direct  terms,  accompanied 
with  provisions  suitable  to  the  case  of  the  surety*  This 
not  being  done^  we  cannot  give  to  the  statute  the 
efiect  for  which  the  defendant  has  contended,  which,  as 
we  thinky  would  be  to  make,  and  not  to  expound,  the 
law.  For  these  reasons,  the  judgment  must  be  for 
the  plaintiff  upon  all  the  pleas,  except  those  which 
apply  to  the  arrears  which  were  due  before  the 
bankruptcy. 


Judgment  for  the  plaintiff. 
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^^  November  ISA. 

I 

T  NDICTMENT  against  the  defendant  for  a  nuisance,    A  preicriptlYa 
^  .      1      .  right  to  a  pub- 

charging  him,  in  the  first  count,  with  having,  on    ik  towing-path, 

Ist  April,  1817,  unlawfully  obstructed  a  public  way    anavigaWe 
in  the  parish  of  St.  Augustine,  in  the  city  and  county    ^'^^^ 
of  Bristol,  on  the  side  of  a  floating  harbour  there;    incootequen^ 

'  ^  of  that  part  of 

which  way  had  been  and  ought  to  be  used  by  all  the  the  nrer  adU 

king's  subjects  going  with  vessels  on  the  said  floating  towing-path 

harbour  to  pass  and  repass  over  for  the  purpose  of  comr^edby 

hauling  and  towing  their  vessels  along  the  floating  har-  ^^^^ 

hour.     The  third  count  stated,  that  after  the  passing  of  J^^^|^ 

an  act  of  the  43  G.  3.,  entitled  "  An  act  for  improving  thetowing-paA 

waf  therebj 

and  rendering  more  commodious  the  port  and  harbour  of  subject  to  be 

Bristol"  and  before  the  nuisance  committed  by  the  de*  times  of  the 

fendant,  the  Bristol  Dock  Company  did,  in  pursuance  Sbrejt  wST' 

of  the  act,  make  and  convert  a  part  of  the  then  course  ^  ^  «* 

'-  tooM  times 

of  a  navigable  river,   called  the  Avon,   into  a  floating   when  the  tide 

was  suffidenUy 

harbour,  and  make  a  new  course  and  channel  for  the  high  for  the 

Avon  in  lieu  of  that  part  of  the  course  converted  into  ligation :  Held, 

a  floating  harbour,  and  had  continually,  from  thence,  JhTmlcifoSm 

maintained  the  floating  harbour  and  the  new  course  of  was  not  de- 

®  stroyed  by  • 

the  river,  and  that  from  time  whereof  the  memory  of  clause  in  the 

act  of  parlia* 

man  was  not  to  the  contrary,  until  the  obstruction    ment,  whereby 
thereinafter  mentioned,  there  had  been,  and  still  ought    of^thTwork  *" 

were  authorised 
to  iniJte  a  towing-path  over  land,  comprising  the  towing-path  in  question,  on  paying  a 
compensation  to  tlie  owner  of  the  soil,  the  effect  of  that  being  only  to  give  him  a  com- 
pensation for  any  injury  he  may  sustain  by  enlarging  the  then  towing-path,  or 
otherwise* 
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Id  19.         to  be  a  public  towing-path,  on  the  bank  and  edge  of 
"  the  old  course  of  the  old  river,  from  the  mouth  of  a 

agttinst  river  called  the  Froome^  unto  the  Lime^kiln  Dock,  in 
the  said  cky,  until  the  course  of  the  Avon  was  so 
changed  as  aforesaid,  and,  since  that  time,  on  the  side 
and  edge  of  the  floating  harbour  used  for  all  the  king's 
subjects  passing  and  repassing  with  their  vessels,  upon 
and  along  the  old  course  of  the  Avon  and  the  floating 
harbour  respectively,  to  pass  and  repass  along  the  tow- 
ing-path, at  all  times,  at  their  free  will  and  pleasure^  for 
the  hauling  and  towing  of  their  vessels  passing  along 
the  old  course  of  the  Avon  and  the  floating  harbour 
respectively.  The  count  then  stated  the  obstruction  as 
ia  the  first  count.  The  defendant  pleaded  not  guilty. 
The  indictment  was  tried  before  Burrough  J.,  at  the  as- 
sizes for  the  county  of  Somerset,  when  the  jury  found  the 
defendant  guilty,  subject  to  the  opinion  of  this  Court 
cm  the  following  case : 

The  dean  and  chapter  of  the  cathedral  church  of 
Bristol  were  the  proprietors  of  a  boat-yard,  part  of  Can-- 
norCs  Marsh,  in  the  parish  of  St.  Augustine  in  that 
city,  adjoining  to  water  which  formerly  constituted  a 
part  of  the  river  Avon,  but  which,  under  the  43  G.  9., 
had  been  converted  into  a  floating  harbour,  and  a  new 
course  had  been  cut  in  lieu  thereof,  in  which  new  course 
the  Avon  now  flowed.  This  boat-yard  was  demised  by 
the  dean  and  chapter  to  one  Sidenham  Feast,  by  whom  it 
was  underlet  to  the  defendant,  who,  at  the  time  of  the 
obstruction,  was  in  possession  of  it  The  boat-yard 
was  formerly  in  the  occupation  of  one  Mansfield,  boat- 
builder.  From  time  immemorial,  until  the  passing  of 
the  acts  thereinafter  mentioned,  there  existed  a  towing- 
path,  and  tlie  same  was  so  used,  after  the  pasting  of 

tho 


tbe  nets,  btef  th^  boat-y^  $  shA  ifidbrbigpoM  Imd  l^l!^. 
been  set  up  and  y^^re  standitig  for  the  {^tli'pldse  of  tdW-  ,hrt"3r. 
ing  and  iriodring  Vessels  navigAtitig  th^t  pftlt  df  the 
liter.  The  riv)^  had,  till  then,  be&  ft  tid^^V^f^  kdd 
vekseh  used  td  b&  toifed  np  and  ddwn  tb^  saih^  dvtt^ 
tide.  By  ^n  aet  dfth^  49G.8.,  the  .BHs^ctf  Dddi: 
Company  wef^  anthofiB^  and  reqtiired  to  Itiikt 
two  dams  atid  ovetfklls  dtn-dM  die  tifet  Avon  at  certain 
places  therein  motioned)  with  en«haiic0AbaM>BS^  lodoti 
gates^  atid  sluices^  sd  as  to  m$k0  the  vp^Ute  of  wAter 
between  soeh  dams  a  floating  harbour^  to  the  constant 
hdght  of  sixteen  feet^  and  to  exdnde  the  tide^wilt8r» 
laid  also  to  nkike  a  new  olmniiel  for  the  Auony  fipdm 
the  plaee  whei^  the  floating  harboor  condmenoM  to  a 
certain  other  (dace  therein  nmitkmed^  aiid  also  to  make 
H  Ijahal  with  a  fhroper  towing-path  oil  the  sonth  si^ 
from  the  Ami  at  or  near  Aoon^imlding^  in  the  coim^ 
of  Qloucetteri  to  the  Avon  near  the  brass  works  itt  the 
parish  of  8t.  Oeorgi,  in  the  same  cmmty,  and  ako  tm 
make  a  proper  towing-path  along  the  floating  barlxmlv 
from  tfUch  ent^  and  through  Temple  Meads  to  the  west 
end  thereof  And  by  the  same  act^  tAer  recitidg  that 
it  Would  be  of  great  public  eonvenienee  that  towuigv 
paths  shoidd  be  maintained  on  the  sides  of  the  Avan^ 
and  that  the  greatest  part  of  the  kngth  of  such  towing- 
paths  might  be  formed  and  laid  out  of  waste  lands^  the 
company  were  authorised  to  make  towing-paths  along 
the  sides  of  the  Avan^  from  Chapel  Pill  atHd  Sea  MUl 
Dock^  to  Trim  Mill  and  the  quaysf  through  the  landll 
mentioned  in  the  schedule  thereunto  annexed,  or  in  the 
bboks  of  reference.  The  schedule  referred  to  was  exk» 
titled  **  A  schedule  of  lands,  along  which  a  towing-path 
is  proposed  to  be  made ;"  but  none  of  the  lands  At^ 

O  2  scribed 
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1819*        scribed  in  that  schedule  comprehended  the  spot  in  ques- 

"    ^        tion.     The  book  of  reference  was  entitled  "  Book  con- 
Hit  Kzya 

jlftAui  taining  the  names  of  the  owners  and  occupiers  of  the 
property  through  which  the  navigation  runs,"  but  did 
not  point  out  any  lands  as  those  through  which  any 
towing-path  was  to  be  made.  By  the  48  G.  8.  it  was 
enacted)  that  in  case  the  company  should  make  a  tow- 
ingi-path  in  Cannon^s  Marsh  on  land  belonging  to  the 
dean  and  duster,  then  in  the  possession  of  the  said 
Sidenham  Fecut^  as  their  lessee,  such  towing-path  should 
not  exceed  six  yards  in  breadth,  to  be  measured  firom 
high-water-mark,  and  to  commence  to  or  from  the 
gate  then  standing  at  the  west  end  of  CannorCs  Mardi 
aforesaid,  and  to  extend  to  the  comer  of  a  yard  in  the 
occapation  of  Joseph  Mansfield^  boat-builder,  on  the  east 
end  thereof,  and  that  the  compensation  for  ike  use  qfmck 
tawing^aih  should  be  ascertained  in  the  manner  therein 
epec^iedi  the  company  were  not  to  use  the  said  ground 
fer  any  other  purpose  than  as  a  towing-path,  and  the 
dean  and  chapter  were  not  to  be  prevented  from  build- 
ing, upon  CannotCs  Marshy  any  docks,  wharfs,  &a,  or 
firom  forming  any  cuts  or  canals  through  such  intended 
towing-path,  &c.,  into  any  such  docks,  &c« ;  in  which 
case  the  Company  were  to  make  and  repair  the  neces- 
sary draw-bridges,  8^  so  long  as  they  had  the  use 
of  the  towing-path.  In  the  year  1809,  the  several 
.  works  directed  by  the  acts  of  parliament  were  com- 
pleted. That  part  of  the  river  Avonj  which  lay 
between  the  places  where  the  two  dams  were  authorised 
to  be  made,  was  converted  into  a  floating  harbour,  and 
a  new  course  formed  for  the  river  Avon  in  lieu  of  the 
part  which  had  been  so  converted.  The  communica- 
tion at  either  end  of  the  floating  harbour  with  the  new 

course 
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course  of  the  river  Avoih  was  kept  up  by  means  of  en«  18 19. 
trance-basoDs  and  locks  formed  and  constructed  as 
pointed  out  in  the  acts.  After  the  works  had  been 
completed,  and  the  partial  alterations  made  m  the 
course  of  the  river  Avon,  the  towing-path  and  mooring- 
posts,  mentioned  in  the  indictment,  continued  to  be 
used,  until  the  time  of  the  obstruction  by  the  defendant ; 
and  after  the  towing-path  had  been  obstructed,  and  the 
mooring-posts  removed,  five  ships,  by  reason  of  such 
obstruction,  sustained  damage  in  passing  along  the 
floating  harbour,  four  of  them  by  running  foul  of  othe|i 
vessels,  and  one  by  striking  against  a  bridge. 

* 

Casberd,  for  the  crown.  The  public  had  a  vested 
right  in  this  towing-path,  and  that  being  so,  such  right 
could  not  be  divested  by  statute,  except  by  express 
words.  Rex  v.  Btrmingham  Carial  Company*  (a)  There 
are  no  express  words  in  any  of  the  acts  stated  in  the 
case,  destroying  the  right  which  the  public  had  so  ac- 
quired. The  43  G.  3.,  in  its  prior  clauses,  not  only 
authorises,  but  requires  the  company  to  do  the  several 
works  therein  mentioned ;  and,  among  others,  to  make 
a  proper  towing-path  along  the  floating  harbour,  through 
Temple  Meadsy  to  the  west  end  thereof.  In  this  re- 
spect the  act  is  imperative.  But  Tbnpfe  Meads,  where 
such  towing-path  is  required  to  be  made,  are  situate 
on  the  south  side,  and  Cannon* s  Marsh  on  the  north  side 
of  the  floating  harbour.  In  a  subsequent  clause  the 
Company  are  enabled  merely,  and  not  required  to 
make  towing-paths  along  the  sides  of  the  Avon^ 
over  the  lands  mentioned  in  the  schedule,  or  in  the 
books  of  reference.    None  .of  the  lands  described  in 

(a)  S^.j-wf.  570. 

0  8  the 
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1819.        ^  icb^dple  compreheod  t)ie  spot  in  question,  and  ib» 
bpoks  of  reference  do  not  specifically  point  out  anylapd 


^^^  thjrpiigb  whidi  a  towiqg-path  is  to  be  made;  that  act, 
tli^efore^  does  not  Apply  to  the  present  case,  except 
99  it  shows  that  «  towing-path  was  thought  necessary 
fiir  the  floatiiig  harbour.  Neither  does  the  48  6.  8. 
req^irf)  the  pcnopany  to  make  any  towing-path  at  all, 
but  p^ly  prpvid^s,  in  the  ev^it  of  their  making  such 
towing-path  in  Cannan^s  Marshy  for  the  rights  of  the 
dean  and  chqiter,  This  clause  was  evidently  inserted 
for  their  ben^t,  and  to  prevent  the  company  froia 
extending  the  then  subnsting  public  right  to  their  in* 
jury.  It  clearly  does  not,  in  express  terms,  take  away 
the  public  right ;  it  only  leaves  it  as  it  was  before.  If 
thp  company  had  desisted  from  the  undertaking  al- 
together, it  could  not  he  contended,  that  the  public 
ifpllld  have  lost  their  rights.  It  may  be  said,  that 
thpugh  the  acts  of  parliament  do  not,  of  themselves  and 
in  express  terms,  destroy  the  right,  yet  considered  in 
cpTU^i^^on  with  the  wprks  done  under  them,  and  par- 
tipularly  with  reference  to  that  part  of  the  river  being 
d^troyed,  dong  which  the  towing-path  in  questicm 
paased,  the  prescription  is  gone.  This,  however,  is  a 
mfire  alteiration  of  the  river,  and  not  a  destruction  of 
it ;  for  though,  in  strictness,  the  harbour  may  be  no 
part  of  the  navigable  river,  still  it  is  a  part,  and  to 
fiiisiot  a  most  important  part  of  the  navigation,  and  the 
tfliwing-path  is  more  essential  to  the  navigation  than  it 
was  before.  In  Com.  Dig.  tit.  Prescription^  G,  it  is  laid 
down,  that  a  circumstantial  variation  in  a  thing  to  which 
a  prescription  is  annexed,  does  not  destroy  the  prescrip- 
tion ;  as  if  a  man  prescribe  in  modo  decimandi  for  the 
tythes  of  a  park ;  if  it  be  dispa^ked,  the  prescription 

con- 
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continues,  for  it  is  annexed  to  the  lands;  for  which  1819. 

Cawper  v.  Andrews  (a)  is  cited,  a^d  a  variety  of  other  ""■""* 

cases  to  th^  same  effect  are  there  stated.  agmu 


Bayly^  contra.  The  right  of  the  public  to  use 
the  towing-path  has  been  destroyed  by  the  several 
acts  of  parliament  stated  in  the  case^  and  the  work^ 
done  under  them.  By  the  48  G.  3.,  the  company 
are  authorized  to  make  a  towing-path  in  Cannoris 
Marshy  not  to  exceed  a  certain  number  of  feet  in 
breadth,  paying  a  compensation  to  the  dean  and  chap^ 
ter  for  the  use  of  that  path ;  that  compensation  is  to 
be  paid,  even  if  the  path  be  narrower  than  it  was  be- 
fore. The  legislature,  therefore,  considered,  that  the  ^ 
making  of  any  towing-path  would  be  an  injury  to  the 
dean  and  chapter.  Now  that  could  not  be  a^  injury, 
if  the  right  of  the  public  to  the  old  towing-path  had 
then  remained,  and  another  was  substituted  of  the  same 
dimensions  as  the  old.  The  public  right  is  claimed  by 
prescription,  and,  therefore^  it  must  be  exercised  in  the 
ancient  mode.  By  the  alterations  that  have  taken  place^ 
the  prescriptive  right  (if  it  exist)  will  be  materially 
varied.  The  former  right,  claimed  by  the  public,  to 
enter  the  boat-yard,  and  to  use  it  as  a  towing-path, 
was  confined  to  the  use  of  it:,  for  the  purpose  of  towing 
vessels  navigating  the  river  Avon.  The  liability  of  tb0 
defendant,  therefore,  was  to  have  his  yard  crossed  UiX 
the  purpose  of  towing  and  mooring  vessels  going  up 
and  down  the  river,  but  not  for  any  other  purpose.  In 
pleading,  the  prescriptive  right  must  have  been  so 
stated ;  a  person  entering  for  any  other  puri>o8e  could 
not  justify.     The  moment,  therefore,  the  river  was 

(a)  Hob,  39. 

O  4  gone^ 
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18)9.  gone,  there  was  an  end  of  the  right.  The  burdens 
imposed  upon  the  defendant  by  the  right  were  these : 

against  this  was  a  tide-river,  vessels  navigated  it  as  soon  as 
there  was  water  enough  to  float  them,  but  they  were  left 
dry  twice  in  the  twenty-four  hours ;  during  that  time, 
therefore,  the  towing-path  could  not  be  used,  and  the 
defendant  was  not  liable  to  have  his  yard  entered ;  the 
same  observations  applies  to  neap-tides.  During  these 
periods,  no  person  had  any  right  to  enter  and  disturb 
him  in  the  exclusive  use  of  his  premises.  This  was 
the  prescriptive  right  while  the  river  continued ;  and, 
subject  to  these  burdens,  and  these  only,  the  proprietor 
of  the  land  might  origuially  have  consented  to  dedicate 
the  towing-path  to  the  public  use ;  but,  now  that  the 
floating  harbour  has  been  created,  the  occupier  (if  this 
public  right  still  exists)  is  subject  to  have  his  premises 
entered  at  all  times,  for  the  purpose  of  towing  and 
mooring  vessels,  &c.  The  passage  cited  from  ComyrCs 
Digest  rests  on  the  authority  of  the  case  cited  from  //o* 
bart  i  in  which  case,  as  appears  from  Moore  (a\  no 
judgment  was  ever  pronounced.  In  Luttrers  case  (A),  it 
was  laid  down,  that  a  prescription  to  take  water  was 
not  destroyed  by  the  circumstance  of  changing  a  fulling- 
mill  to  a  grist-mill,  provided  no  prqudice  thereby  arise 
by  diverting  or  stopping  the  water,  as  it  was  before. 
Here,  however,  the  right,  if  it  exist,  must  be  varied 
considerably  by  the  alterations  that  have  taken  place. 

Casberd^  in  reply,  observed  that  the  extent  to  which 
the  towing-path  was  formerly  used,  was  the  same  as  at 
present,  though,  in  the  one  case,  all  the  vessels  would 
be  moving  at  the  same  time :  whereas,  in  the  other  they 

(a)  Uwre^  8$7,  (6)  4  Co.  86. 

couldi 


IN  THE  Sixtieth  Year  of  GEORGE  III.  301 

could,  at  all  times,  proceed  along  the  floating  harbour,  1819. 

which  was  the  principal  inconvenience  intended  to  be  -— • 

remedied  by  the  acts,  t^amst^ 

Cur.  adv.  vuU.  '^^""' 


Abbott  C.J.  now  delivered  the  judgment  of  the 
Court.     We  are  of  opinion  that  the  acts  of  parliament 
have  not  destroyed  the  prescription,  or  the  right  of  the 
public  to  the  towing-path  founded  thereon.    It  appears, 
that  the  public  had  enjoyed  the  use  of  the  towing-path 
for  several  years  after  the  passing  of  the  first  of  these 
acts  of  parliament,   and  the  conversion  of  this  part  of 
the  river  into  a  floating  harbour  in  pursuance  thereof. 
In  the  argument  before  us,  the  case  was  put,  first,  upon 
the  general  efi*ect  of  this  legislative  alteration  of  the  state 
of  the  river  Avon  /  and,  secondly,  upon  the  eflect  of 
the  particular  clauses  in  the  acts,  and  especially  the 
latter  act  relating  to  the  power  given  to  the  company  to 
make  a  towing-path,  which  might  extend  over  the  place 
in  question.      Upon  the  first  point,  it  was  urged,   on 
behalf  of  the  defendant,  that  the  effect  of  the  alteration 
of  the  state  of  the  river  would  be  to  cast  a  greater  bur- 
then upon  the  land  in  the  occupation  of  the  defendant 
than  had  previously  existed ;  because,  before  the  alter- 
ation, vessels  could  be  moved  only  at  certain  times  of 
the  tide,  which  would  include  only  a  few  hours  of  the 
natural  day  at  any  season,  and  ar  very  small  portion 
during  the  seasons  of  neap-tides;  whereas,  since  the 
alteration,  vessels  may  be  moved  at  any  hour  in  any 
season.     To  this  it  was  answered,  that  the  number  of 
vessels  to  be  moved  up  and  down,   in  the  period  of  a 
year,  would  not  be  greater  since  the  alteration  than 
before ;  because,  even  supposing  that  a  greater  number 

of 
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1819*  of  vessels  should  trade  to  the  port  of  Bristol^  yet  such 
barges  aud  vessels  as  were  no^  destined  for  that  port 
would,  instead  of  passing  the  place  in  questioq^  take 
their  course  along  the  new  channel  of  the  river  cut 
under  the  authority  of  the  act.  Our  opinion,  however, 
is  not  founded  upon  any  calculation  of  this  nature. 
The  purpose  for  which  the  path  was  used  continues  the 
same.  The  public  had  a  right  to  use  the  path  before 
the  alteration,  at  all  times  and  seasons  when  it  coul4  be 
practically  used*  The  right  was  not  limited  or  re- 
strained by  any  ordinance  of  man,  and  had,  in  truths 
no  limit  but  such  as  was  imposed  by  the  course  of 
nature,  which  imposes  some  limit  upon  the  exercise  of 
every  human  power.  I^  before  the  alteration,  any  per- 
son had  been  sued  for  using  this  path,  he  might  very 
safely  have  all^Q;ed  in  his  defence,  that  it  was  a  common 
and  public  path,  used  by  all  the  king's  subjects  for  the 
towing  of  their  vessels  every  year,  at  all  times  of  the 
year :  the  exception  arising  out  of  the  natural  reflux  of 
the  tide  need  not  have  been  noticed.  An  allegation 
that  a  person  has  a  right  to  do  any  thing,  at  all  times, 
at  his  free  will  and  pleasure,  necessarily  embodies  in 
itself  a  tacit  exception  of  those  times  at  which  the  doing 
of  the  thing  is  rendered  impracticable  by  natural  events, 
whether  ordinary  or  extraordinary.  A  justification  of 
passing  over  the  land  of  another,  under  a  public  right 
of  way,  need  not  contain  an  exception  of  those  times  at 
which  the  way  may  be  rendered  impassable  by  an  extra- 
ordinary flood,  or  by  that  want  of  artificial  improvement 
under  which  many  of  the  highways  of  the  kingdom  were 
formerly  impassable  by  carriages,  during  some  portion 
of  the  year.  The  improvements  of  modern  times  have 
rendered  many  roads  passable  at  all  seasons,  which 

for- 
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formerly  were  not  so,  and  have  deprived  the  owner  of        1919. 

the  soil  of  some  growth  of  herbage  that  he  formerly  en-        

joyed.  This  latter  deprivation  has,  in  some  instances,  agama 
been  occasioned  by  the  erection  of  houses  along  the 
sides  of  the  way,  in  as  short  a  space  of  time  as  that 
which  was  occupied  in  converting  the  tide*harbour  of 
Bristol  into  a  floating-harbour.  Tim  floating-harbour 
still  is,  in  effect,  part  of  the  river  Avon^  though  greatly 
improved,  apd  better  ndapted  to  navigation.  The  use 
made  of  the  place  in  question  i^  of  the  same  kind  now 
af  heretofore,  and  the  public  right  is  of  the  same  kind 
as  formerly ;  and  we  cannot  say  that  the  right  is  lost  by 
t}ipse  measure^,  which  have  e:q>i^ided  its  exercise  over 
a  greater  number  of  hours  than  the  natural  state  of  the 
river  formerly  allowed.  The  right  of  the  public  at 
l^rge,  under  the  prescription  or  custom,  is  |t  matter 
perfectly  distinct  from  the  rights  or  powers  of  the  new 
oorporaticm  created  by  the  legislature. 

The  clause  enfibling  this  corporation  to  make  a  tow- 
ingi-path  ovev  Und,  includlpg  the  place  in  question,  on 
payment  of  a  compeusation,  is  by  no  means  inconsistent 
with  a  pre-existiqg  right  iu  the  public  to  use  the  place 
as  a  towing-path.  Its  proper  effect  is  only  to  give  to 
the  owner  of  the  soil  a  copipensation  for  the  injury  that 
he  may  sustain  in  consequence  of  any  improvement 
made  by  the  corporation,  whether  by  extending  the 
width  of  the  path  or  otherwise.  The  public  are  not  to 
lose  the  right  formerly  enjoyed)  such  as  it  was,  because 
certain  persons  are  furnished  with  an  authority  to 
render  its  exercise  mor^  easy  find  beneficial,  whjch 
authority  they  may  or  may  not  execute,  according  to 
their  own  pleasure.  For  these  rei^ons,  we  think  the 
verdict  of  guilty  must  stand. 

Judgment  for  the  Crown. 
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T^ioday,  RusTON  ogaifist  Hatheld. 

ybvembcr  IGih* 

The  sheriff;  in  JDQLLAND.  in  last  Trinity  term,  obtained  a  rule 

MidweLmas  MJ                                                      ... 

term  last,  re-  nisi  for  quashing  the  writ  of  distringas,  issued  in 

of  fi.fk.  <<  goods  this  case  on  the  29th  June  last,  against  the  late  sherifis  of 

wentof  buyew,  Londxm.     It  appeared  from  the  affidavits  in  support  of 

k^^^and  *®  ^^'  ^^^^  ®^  ^®  ^*  otAi^ustj  1818,  a  fi.  fa.  was 

no  further  steps  delivered  to  a  person  of  the  name  of  Philpot^  one  of 

were  taken  by 

the  plaintiff*  till  the  officers  of  the  sheriff  o(  London^  indorsed  to  levy 

ftdbmng.    In  68/.  6s.  2cL    The  defendant's  goods,  to  more  than  that 

^ M^were  a^^o^^t*  ^c^e  on  that  day  taken  in  execution ;  but  the 


"°^^       sheriff's  officer  did  not  proceed  to  a  sale,  because  the 

an  extent  by  *^ 

the  crown:         plaintiff's  attorney  directed  him  not  to  do  so.     On  the 

Held,  that  the 

Court  wouhl  6th  of  November f  the  sheriffs  were  ruled  to  return  the 

^erSfftotnakS  writ,  and  a  return  was  accordingly  filed  on  the  28d  of 

SiT^idno^  *°  November^  stating,  that  there  were  «  goods  in  hand  for 

and  that  th^  ^^j^^^  q(  buyers,  value  unknown."  On  that  same  day*  the 

would  quash  a  *^  ■" 

writof  dis.         plaintiff's  attorney  informed  the  sheriffs'  officer,  that  he 

tringas  which 

had  been  issued  had  received  33/.  85.  in  part  discharge  of  the  levy ; 

{KM,  although  and,  on  the  7th  of  December^   1818,  he  wrote  to  say, 

Sren^^^the  ^'^*^  ^^  cxpected  the  rest,  and  desired  the  officer  to 

Ae*l!S^d^^  withhold  further  proceedings.    On  the  5th  of  JP^Jrwary, 

sire,  and  con-  ^\\  ([^^  defendant's  iroods  were  seized  under  a  writ  of 

currence  of  the  '=' 

8herifl*'s  officer,  extent.  The  affidavits  in  answer  stated  various  appli- 
cations to  the  sheriffs'  officer  to  pay  over  the  money 
levied  by  him:  these  were  continually  repeated  till 
Nov.  6th,  1818  ;  and  they  further  stated,  that  all  the 
indulgence  was  given  by  the  advice,  desire,  and  con- 
currence of  the  sheriffs'  officer,  who,  constantly, 
assured  the  plaintiff's  attorney,  that  he  might  do  so 

safely, 


Hatfisld. 
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safely,  and  that  he  would  save  the  plaintiff  harmless  1S19. 
from  any  risk.  It  further  appeared,  that  after  the  — 
extent  had  swept  away  the  goods  of  the  defendant,  the  againa 
partner  of  the  sheriff'  ofiScer  had  promised  to  pay  to 
the  plaintiff  the  balance  lost  by  their  delay.  The  writ 
of  distrii^as  issued  the  ^9th  oijune^  1819,  and  was 
directed  to  the  late  sherifi  of  London^  for  the  sale  of 
the  defendant's  effects,  seized  by  them,  and  was  in- 
dorsedto  levy  34/.  I85.  9d.  The  late  sheriffs  went  out 
of  office  on  the  28th  o(  September  last 

Abraham  shewed  cause.  It  appears  in  this  case, 
that,  although  time  has  been  given  to  the  8heriffi^ 
yet  that  it  was  done  at  the  instance  of  their  own 
officer,  who  must  be  considered  as  identified  with 
them;  and  that  distinguishes  this  case  from  Rex  v. 
The  Sheriff  of  Surry  (a),  and  Rex  v.  The  Sheriff  of 
Surry  (6),  and  Rex  v.  The  Sheriff  of  London  (c) ;  for 
there^  in  the  two  former  cases,  it  does  not  appear  that 
there  was  any  negocig^tion  to  account  for  the  delay; 
and,  in  the  latter  case,  there  was  a  negociation,  to 
which  the  sheriff  was  no  party.  But  here  he  is  a  party 
to  it. 

BoUandj  contra,  contended,  that  in  this  case  no 
reliance  ought  to  be  placed  on  the  act  of  the  sheriff's 
officer,  and  that  it  was  here  sworn  that  the  plaintiff's 
attorney,  having  received  part  of  the  money,  directed 
the  officer,  by  letter  of  the  ]1th  Decendfer^  1818,  to 
withhold  any  further  proceeding. 

(0)  t  T»R.  452.  {h)  9  Eatt,  467*  (c)  1  Ttnmi.  11 U 

Per 
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1819. 

HufToir 
Hatfisld. 


Per  Curiam.  It  is  not  to  be  allowed  by  a  negp^ 
elation  of  this  sort,  between  ttie  plaintiff  ^s  attorney  and 
the  sheriff's  officer,  to  get  rid  of  the  objection  which 
arises  out  of  the  deky  peritiitted  by  the  plainti^  and 
to  fix  the  sheriff  with  the  payment  of  this  debt.  It 
is  sworn,  indeed,  that  the  time  was  given  at  the  request 
of  the  sheri£F's  officer ;  but  then  that  was  upon  his 
telling  the  plaintiff's  attorney  that  he  had  then  Stjf^  the 
sheriff  with  the  payment  of  the  debt.  The  plaintii^ 
therefore,  cannot,  ftfler  this  laches  on  his  part,  now  pro- 
ceed against  the  sheriffi 

Rule  absolute,  but  without  costs. 


November  leih. 


The  memorial 
of  an  anouityy 
granted  once 
55G.5.  cl41., 
need  not  state 
that  the  annuity 
is  redeemable^ 
nor  the  name 
of  the  party  in 
whose  farour 
the  warrant  of 
attorney  is 
giyen. 


Ybm8  agmtut  SMiTk. 

QHITTY  had  obtdned  A  rule  nisi  for  setting  asMft 
the  annuity,  and  the  judgment  entered  up  under 
the  warrant  of  attorney  given  to  secure  the  annuity.  It 
appeared  that  tlie  annuity  in  question,  which  had  b^en 
granted  subseqtlently  to  the  59  6.8.  c.  141.,  was  se- 
cured by  a  deed,  which,  amongst  other  things,  stated, 
that  the  defendant  was  to  be  at  liberty  to  redeem  it 
upon  certain  terms  therein  specified.  The  objections 
were^  1st,  that  the  memorial  of  the  deed  had  omitted 
to  state  this  clause  for  redemption  of  the  annuity ;  and, 
2dly,  that  in  the  memorial  of  the  warrant  of  attorney 
the  name  of  the  party  to  whom  such  warrant  of  attorney 
was  given  and  granted  was  also  omitted. 

Marrjfat  and  StorJis  shewed  cause.    Tliey  referred  to 
the  schedule  giveu  in  tha  53  G«  3.  c.141.  ^.2.,  in  which 

there 
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there  is  a  descriptioti  of  the  mode  in  which  an  annuity-        181 9. 
deed  must  be  memorialized ;  and  contended,  that  it  no        T 

Tzjtf 

where  appeared  necessary  to  insert  a  clause  of  the  ^hut 
deed  stating  whether  the  annuity  was  or  was  not  re- 
deemable ;  and,  besides,  there  is  now  no  reason  for  so 
doing.  Whilst  1 7  G.  S.  c.  26.  was  in  force  there  were  no 
means  by  which  the  grantor  of  an  annuity  could  ascer- 
tain the  different  clauses  of  the  deed,  except  by  exam- 
ining it  at  the  enroImentK)ffice;  but  now,  by  536. 3. 
C.141.  £.  5.,  he  may  obtain  a  copy  of  it.  And  as  to 
the  2d  objection,  the  schedule  does  not  require  the 
name  of  the  party  at  whose  suit  the  judgment  under 
the  warrant  of  attorney  is  to  be  entered  up  to  be  speci- 
fied therein. 

Chittyj  contra,  contended,  that  the  clause  of  redemp- 
tion must  be  considered  as  part  of  the  consideration 
for  which  the  annuity  was  granted ;  the  53  G.S  •  c.  141. 
5.2.  contains  precisely  the  same  words  as  the  cor- 
responding clause  in  17  G.  3.  c.26.,  and  the  schedule 
was  only  intended  to  give  an  outline  of  the  mcmoriiA. 
Now  under  17  G.  3.  c.  26.  it  would  clearly  have  been 
necessary  to  have  stated  the  clause  for  redemption. 
Upon  the  2d  point,  he  contended,  that  the  schedule 
required  the  names  of  the  parties  to  be  set  out,  and 
here  the  name  of  the  party  in  whose  favour  the  warrant 
of  attorney  was  given  is  not  set  out. 

Abbott  C.  J.  There  is  no  column  in  the  schedule 
which  requires  it  to  be  stated  whether  the  annuity  was 
redeemable  or  not ;  and,  as  to  the  objection  that  the 
clause  for  redemption  is  part  tsS  the  consideration,  it  is 
only  necessary  to  read  the  schedoki^  the  set&ntb  coluimi 

of 


Smith. 
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1819.        ^f  which  has  these  words:   ^^  Consideration,  and  how 

paid."     It  is  obvious,  therdTore,  that  the  consideration 

against  there  spoken  of  is  a  consideration  which  can  be  paid. 
The  clause  for  redemption  cannot,  therefore,  come 
within  the  schedule ;  and  if  any  thing  not  specified  in 
the  schedule  be  necessary,  the  schedule  itself  would  be 
worse  than  useless.  The  first  objection,  therefore,  fails ; 
and,  as  to  the  second,  the  schedule  states  the  mode  of 
memorializing  the  warrant  of  attorney  to  be  thus: 
A.  B.  to  7.  K.  and  L.  JkT,  attomies,  &c.  It  does  not, 
therefore,  require  the  name  of  the  paity  in  whose 
favour  the  warrant  of  attorney  is  given  to  be  spe* 
cified. 

Rule  discharged,  with  costs* 


jfVttiay,  Brill  against  Neele, 

November  19tb. 

Acount,iUting  T^HE  record  Stated,  tliat  die  plaintiflPhad  brought  his 

that  defendant  -■-                   .          i  n      i               . 

was  indebted  to  bill  agamst  defendant,  being  in  custody  of  the  mar- 
work  and  la-  shal,  in  a  plea  of  debt,  and  the  commencement  of  the  de- 
^KindAtedT  cWation  was  in  the  common  form  in  debt.  The  first 
that  he  under-  count  then  Stated,  that  defendant  was  indebted  to  the 

took  and  pro- 
mised to  pay,  plaintiff  for  work  and  labour,  &c.;  and,  being  indebted, 

&c. ,  whereby  i         i  /•      t 

an  action  hath  that  defendant  undertook  and  promised  to  pay  upon  re- 

accrued  SlCm    is  ^ 

not  a  good  '  quest,  whereby  an  action  hath  accrued,  &c.   The  second 

andamnotbe  count  was  upon  a  quantum  meruit,   and,  in  form,  like 

joined  m  a  de-  the  first.     The  Other  counts  were  properly  framed  in 

claration  with  ^                                                                                . 

counts  in  debt  debt.  To  this  declaration  there  was  a  demurrer,  assign- 
ing for  cause  the  misjoinder  of  debt,  and  assumpsit ;  and 
now  the  Court  suggested   that   the  declaration   was 

in- 
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informal,     and    recommended    plaintiff    to    amend.         1819. 
Tindalj  in  support  of  the  declaration,  contended,  that         ^ 
although  tlic  first  two  counts  were  informal,   still,  that         againtt 

.  Nesle* 

they  were  not  absolutely  bad ;  for  the  recital  of  the 
writ  shewed  it  to  be  an  action  of  debt,  and  the  pro- 
mise might  be  rgected  as  surplusage.  But,  even 
without  rejecting  any  thing,  the  word  promise  did  not 
absolutely  shew  the  count  not  to  be  in  debt ;  for  debt 
will  lie  on  a  concessit  solvere,  and  the  word  promise  is 
equivalent  to  the  word  agree,  and  it  will  also  lie  on  a 
promissory  note.  Bishop  v.  Youngs  (a)  The  form  of 
die  declaration  in  that  case  is,  that  defendant  promised 
to  pay,  by  reason  whereof  &c ;  and,  if  debt  may  be 
maintained  upon  an  actual  existing  promise,  there  is 
no  reason  why  it  should  not  be  maintained  upon  a  pro- 
mise implied  by  law. 

Espinassey  in  support  of  the  demurrer,  relied  upcm 
Dalton  V.  Smith  (6),  where  this  Court  held  a  declar- 
ation containing  counts  precisely  similar  to  be  bad; 
and,  Lawrence  J.  there  said,  that  the  counts  laid  with  a 
promise  were  counts  in  assumpsit  without  a  breach. 
The  Court  upon  this  intimated  their  opinion,  'that  that 
case  was  precisely  in  point;  and  Tindal  then  craved 
leave  to  amend,  stating  that  he  was  not  aware  of  the 
decision  cited,  'bs  the  case  was  not  reported  in  East; 
and  leave  was  given,  on  payment  of  costs. 

(a)  ajfou  i Pul.  TS.  (6)  2Sfnilh,  JRsp.  CIS. 


Vol.  m. 
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jvitoy,  Baildok  against  Pitter. 

Xetemkr  Itfb. 

Antctofpttr.  A    RULE  nifli  bad  been  obtained  in  the  last  term  to 

liament  created  XX 

a  court  of  re.  exempt  the  defendant  from  coats  on  the  payment 

ouestt  in  a  city 

anditilibertiesy  of  SL  pursuant  to  the  act  of  the  45  G.  3.  c.  67.,  esta- 

rildi^oQ  om  blishing  a  court  of  requests  in  the  city  of  Baik,  and  for 

^10?  ^uT^  restraining  the  (daintiff  from  taking  out  execution  on 

from  any  perwn  an  affidavit  that  the  defendant  resided  iii  the  cfty  of 

rending  within 

the  city  and  li-  Boti.    The  defendant's  affidavits  stated  the  following 

Iwrties  to  all  ^  ^  _--       a  «.  ■■  j 

pcnouresiduig  fiu^ss  Ine  debt  was  due  on  a  promissory  note  made 

oottiiowlimita:  ^  London  for  lOA,  of  which  21.  had  been  paid;  the 

C^^j^  plaintiflf  had,  for  several  years,  resided  in  ionrf^wi  /  he 


^^ ,       commenced  his  action  in  January^  and  obtained  a  vcp- 

cauaea  of  action       ... 

arising  without    diet  at  the  sittings  after  last  Trinity  term.     The  wit- 

tha  juriadiction^  .      _  .  , 

provided  the       nesses  exammed  at  the  trial  resided  in  London^  and  it 
within  it.^  was  swom  that  no  part  of  the  cause  of  action  accrued 

within  the  city  o(  Bath,  The  question  arose  upon  the 
above  statute,  and  the  following  clauses  were  referred 
.  tOw  In  page  lO*  the  commissioners  are  authorised  to 
decide  all  disputes  and  differences  between  party  and 
party  for  any  sum  not  exceeding  10^  in  all  actions  or 
causes  of  debt,  whether  such  debt  shall  arise  from  any 
bond,  &c.  or  any  promissory  note  or  inland  bill  of  ex- 
change, &c.  &c ;  and  then,  in  page  12.,  it  is  enacted, 
**  That  it  shall  be  lawful  for  any  persons,  whether  they 
reside  within  the  jurisdiction  of  the  said  Court  or  not, 
having  any  debts  not  exceeding  the  value  of  10/.,  by  or 
from  any  persons  whatever  inhabiting^  residing^  or  being 
within  the  said  city,  or  the  liberty  and  precincts  thereof, 
CD  proceed  by  summons  in  the  said  courts  ;'^  and  then, 

bv 
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by  a  clause  in  page  27.9  it  was  enacted  ^  That  if  any  1819. 
action  for  any  debt  recoverable  in  the  said  court  of  re-  ^— 
quests  should  be  commenced  in  any  other  courts  the  agakut 
plaintiff  shall  not  by  reason  of  a  verdict  for  hun  be  en- 
titled to  any  costs." 

Chtttjf  now  shewed  cause^  and  contended  that  as  tbe 
cause  of  action  arose  in  London^  and  the  witnesses  re^ 
sided  there,  the  object  of  the  legislature,  which  was  to 
save  expense  to  the  parties,  would  be  better  answered 
by  tbe  trial  of  the  cayse  there;  and  he  cited  Bea  t. 
Denser  {a)  to  shew  that,  generally  speaking,  inferior 
courts  of  this  description  had  not  authority  over  causes 
of  action  arising  without  the  local  limits  ot  their 
jurisdiction.  Besides,  here  the  local  court  had  no 
power  to  compel  the  attendance  of  witnesses  resident 
in  London. 

Reader^  contra,  observed  that  this  court  derived  its 
authority  entirely  from  the  act  of  parliament ;  by  the 
special  provisions  of  which  act,  the  party  himself  was 
entitled  to  give  evidence,  and  that  there  was  nothing  in 
the  act  to  restrain  the  jurisdiction  of  the  Court  to  causes 
of  action  arising  within  the  city  of  Bath^  provided  the 
defendant  resided  there. 

Abbott  C.  J.  The  Court  must  give  effect  to  the 
plain  language  of  the  act  of  parliament.  The  words 
of  the  act  are  too  large  to  admit  of  any  doubt.  It  puts 
the  jurisdiction  of  the  Court  entirely  upon  the  place  of 
residence  of  the  defendant.  The  act,  in  page  10.,  ex- 
pressly gives  the  commissioners  authority  to  try  causes 

(a)  er.R.  242.  . 

P  2  on 
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1819*  on  promissory  notes  for  sums  not  exceeding  1 OA;  and  in 
page  12.  it  directs  that  any  person^  having  a  ddfi  not 
exceeding  \QL  in  anumntjjrom  any  person  residing  mii^ 
in  tie  jurisdiction^  nun/ proceed  hy  summons.  It  is  im- 
possible,  without  njorowing  the  words  of  the  act,  not 
to  say,  that,  by  the  proper  and  ordinary  constructicm 
of  it,  this  plaintiff  might  have  sued  in  the  court  of  re- 
quests. Then  comes  the  other  clause,  by  which  it  is 
provided,  that  where  the  commissioners  are  enabled  to 
determine  the  case^  a  party  who  proceeds  in  any  other 

court  is  not  oitided  to  costs.     I  think,  therdbre^  that 
this  rule  ought  to  be  made  absolute 

Batuey  J*  If  this  were  a  Court  existing  by  com- 
mon law,  and  having  only  a  limited  jurisdiction,  and 
the  legislature  had  passed  this  act  to  fedlitate  the  pro- 
cess of  the  Court,  the  kmguage  used  might,  periiaps,  in 
that  case,  not  be  sufficient  to  extend  that  well  known 
jurisdiction  to  causes  not  cognizable  by  it  before. 
This  Court,  however,  is  created  by  the  act  of  parlia- 
ment which  puts  the  jurisdiction,  as  to  debts  not  ex- 
ceeding 102.,  entirely  upon  the  place  of  residence  of  the 
defimdant.  And  that  distinguishes  this  from  Rex  v. 
Denser^  where  the  act  was  merely  to  &cilitate  the  prcH 
ceeding  in  a  court  baron,  which,  at  common  law,  has 
only  jurisdiction  over  causes  of  action  arising  within  its 
local  limits. 

HoLKOTD  and  Best  Js.  concurred. 

Rule  ahsolnte. 
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1819. 

Barnard  and  Another,  Executors,  against    ff*'^'   ,^ 

HiGDON. 

A  RULE  nisi  had  been  obtained  in  the  last  term,  to  FbdntiflBi  iii«dl» 

allow  the  defendant  his  costs  in  this  action,  on  an  for^ttM^daooe 

affidavit  stating  the  following  facts.     The  declaration  jj^t^^^ 

was  for  money  lent  and  advanced  by  tile  testator,  money  *•*<* » .•^  ** 

appMiiDg  it 

had  and  received  for  the  use  of  the  testator,  and  interest  Um  trial  that 

thereon.  The  plaintiffs,  in  their  particulars  of  demand  daimedaroae 

allied  the  money  to  be  due  to  them  in  right  of  their  Sr  account  be- 

testatof.     The  cause  was  tried  at  the  Lincoln  Spring  ^^gy^jj**"^ 

assizes,  when  it  appeared,  upon  the  books  of  account  ^^^"^  ^^H^  ■• 

produced  on  the  part  of  the  plainti£^  that  the  trans-  nen of&.tM- 

actions,  upon  which  the  balance  claimed  arose,  were  nomuited: 

matters  of  account  between  the  plaintijSs  in  their  own  ^rthadno 

right  (as  partners  with  the  testator),  and  the  plaintiffi  STSfimdaar 


cause* 


were  nonsuited.     These  accounts  commenced  in  1805,    to  have  hb 

allowed  hiiii  at 

and  continued  to  1 8 1 4,  when  separate  commissions  issued  coiu  in  the 
against  the  plaintiffs  and  their  then  partners,  and  the 
defendant  then  adjusted  his  accounts  with  the  assignees. 
The  action  was  brought  in  the  names  of  the  plaintiffi, 
by  an  order  of  the  Lord  Chancellor,  made  in  a  cause  to 
which  the  plaintiffs  were  no  parties.  The  plaintiff's 
attorney  on  the  record,  as  well  as  the  party  in  the 
chancery  suit,  ^ere  informed  of  the  real  nature  of  the 
transactions  before  the  commencement  of  the  action* 
The  Court  now  stopped  Readevj  who  was  about  to 
shew  cause,  and  called  upon 

Denman^  in  support  of  the  rule.  A  party  is  not  to 
be  exempted  from  costs,  merely  because  he  describes 
himself  as  executor  when  he  has  no  right  so  to  do; 
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1819«  here  the  plaintiffi  have  sued  in  that  character  for  the 
— •^  very  purpose  of  defrauding  the  defendant  of  his  costs. 
Bollard  v.  Spencer  (a),  Grimstead  v.  Shirley  (i),  and 
Comber  v.  Hardcastle  (c),  are  authorities  in  point.  In 
the  last  case  the  Court  of  C.  P.  made  an  order  upon  a 
plaintiff  to  pay  costs  who  had  sued  in  the  character  of 
administrator,  upon  an  agreement  which  had,  at  his 
own  request,  been  cancelled  by  the  defendant 

Abbott  C.  J.  At  common  law  neither  parjy  was 
entitled  to  costs.  They  are  given  by  particular  statutes, 
and  the  stat.  28  H*  8.  c.  15^  which  gives  costs  to  a  de- 
fiendaut  in  such  an  action  as  the  present,  speaks  only  of 
contracts  made  wUh^  or  wrongs  done  to  the  plaintifil 
Now  as  this  action  is  not  founded  on  a  contract  made 
with  the  plaintiffi  but  with  the  testator,  it  follows  that 
tlis  defendant  is  not  entitled  to  costs  under  that  act; 
and,  as  costs  are  not  expressly  given  to  a  defendant 
against  an  executor,  if  we  were  to  direct  the  officer  to 
tax  the  costs  for  the  defendant,  and  those  costs  were 
made  part  of  the  judgment,  that  judgment  would  be 
erroneous.  I  am,  therefore^  clearly  of  opinion,  that 
this  rule^  in  the  terms  in  which  it  is  drawn  up,  cannot 
be  made  absolute;  and  I  would  by  no  means  encourage 
the  defendant,  under  the  special  circumstances  of  this 
case,  to  apply  to  the  Court  for  an  order  upon  the  plain- 
tiff to  pay  costs,  as  was  done  in  the  case  of  Comber  v. 
Hardcastle.  It  is  sufficient,  however,  at  present  to  say, 
that  we  have  no  power  to  order  these  costs  to  be  taxed, 
and  to  become  part  of  the  judgment;  and,  therefore, 
this  rule  must  be  disdiarged* 

Rule  disdiarged. 

(lO  7  r.  JS.  S58.         (6)  STVwt*  116.        (c)  3Pos.4^1W.  115. 
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The  King  against  Oeoroe  Williams,  Esq.     fe<«x*g» 


lOOi. 


AT  the  annual  ireneral  sessions  of  the  peace  for  the  ?*•  mmom 
county  oi Lancaster,  holden  Bt  Preston^  on  the  25th   diction,  under 

&K  C*  3    e  SI 

J0he^  1818,  the  Court  of  quarter  sessions  allowed  the   «.  le.,  to  make 

• 

treasurer's  accounts)  on  the  debtor  side  of  which  waft   J^^^^^ 
the  following  item  i  «  To  the  clerk  of  the  peace— his   S^^^tolit 
fees  on  rolls  issued  in  Aprils  Jutv^  and  October^  18l7f   nudetoth* 

dcrkof  the 

and  in  January^  1818|    S5|589/«  175.  Od.^  at  U«  per   peace;  and, 

tbcrsfoi^ef  wbeiv 

pound,  148/.  5i«  8<2."    The  order  of  sessions  having  a  county-treik. 

been  removed  into  this  court  by  oertiorarii  Parke  ob-  a^oe^  nidi 

tained  a  rule  nisi  for  quashing  so  much  of  it  as  related  ^/'^'^ff' 

to  the   above  itemi  on  an  affidavit,  stating,  that  sttdi  Midthatpay- 

ment  was  after* 

allowance  had  been  made^  not  upon  an  estimate  of  the   wards,  by  an 
labour  of  the  derk  of  the  peace^  but  on  a  calculation  of  sions,  aUowed 
poundage  on  the  sums  estreated  by  the  rolls  isaaed.   theCo^of 
In  answer  to  this,  the  affidaviu  stated  an  order  of  iei«   » ,SlX^i^ 
uons,  dated  4th  December j  1815,  which  was  as  foUowi:   OTderofsttsums 

^  .  as  allowed  that 

<<  That  the  clerk  of  the  peace  be  allowed  one  penny  in   item:  Qunre, 

wbcthcTy  under 

the  pound  on  all  sums  raised  by  virtue  of  the  said  new   the  S5  G.  a. 
assessment,  in  lieu  of  his  usual  fees  heretofore  taken  for   ^e  *  '*    " 


making  the  rates  and   for  the  rolls,  exclusive  of  all  ^^ieanr 

charges  and  expences  in  printing  and  preparing  the  compensation 

said  rolls,  which  he  is  hereby  directed,  to  charge  in  the  peace, 
bis  annual  accounts," 

Scarlett  and  L  Williams  shewed  cause.  The  county 
treasurer  was  bound  to  obey  the  order  of  sessions  of 
December,  1815,  and  he  was,  therefore,  justified  in 
making  the  payment  in  question.  And  if  any  objec- 
tion is  to  be  taken  to  that  order,  it  ought  to  have  been 

P4 
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1819«  removed  by  certiorari,  and  so  brought  before  the 
—  Court.  If  the  court  of  sessions  had  jurisdiction  to 
againsi  make  any  order  for  a  compensation  to  the  clerk  of  the 
peace,  it  is  sufficient;  for  they  have  exercised  that  juris- 
diction ;  and  as  the  order  itself  is  not  before  the  Court, 
the  mode  in  which  the  jurisdiction  lias  been  exercised  is 
not  in  question.  Now  the  55  G.  S.  c.  5  L  gave  a  juris- 
diction in  cases  like  this  to  the  magistrates  ;  for  the 
16th  section  enabled  them  to  make  compensation  to 
all  their  officers,  and  their  jurisdiction  was  not  denied 

in  Bex  v.  Houldgrave  (a) ;  but  there  the  order  was  be- 
fore the  Court,  and  it  appeared  that  the  justices  had 
made  a  vicious  computation.  Here  it  is  not  before 
the  Court ;  and  the  Court  will  not  presume  that  an 
order  not  before  them  is  bad.  Every  presumption 
should  be  made  in  favour  of  an  order  of  this  descrip- 
tion. Here  the  work  had  been  performed  at  the  time 
of  the  allowance  of  the  treasurer's  accounts,  and  the 
Court  may  fiurly  presume  that  the  sessions  then  esti- 
mated its  value,  and  finding  that  an  allowance  of  one 
penny  per  pound  on  the  sum  estreated  was  a  proper 
compensation  for  the  labour  done,  allowed  that  sum 
accordingly.     They  also  cited  Bex  v.  Inhabitants  of 

• 

Essex,  {b) 

ParkCf  contra.  The  65  6.  S.  r.  51.  5. 16.  gave  no 
jurisdiction  to  the  magistrates  to  make  a  compensation 
to  the  derk  of  the  peace ;  for  the  officers  enumerated 
are  all  of  an  inferior  description ;  and  the  general 
words  at  the  end  must  be  construed  with  reference  to 

(a)  1  B.  4:Jt.  9I&  (6)  4  r.  J?«  S9U 

the 
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the  officers  enumerated.  Besides,  at  all  events,  the  1819. 
order  of  December  1815,  was  bad  on  the  fiice  of  it.  "~"^ 
For  it  was  a  general  order,  and  prospective,  and  the  agamtt 
justices  have  no  power  to  make  a  prospective  order. 
If  so,  the  treasurer  ought  not  to  have  obeyed  it.  He 
was  then  stopped  by  the  Court. 

Abbott  C.  J.  This  case  has  come  before  the  Court 
rather  in  an  imperfect  manner.  It  appears,  however, 
to  stand  thqs:  By  an  order,  made  c7tm^  25th,  1818, 
the  treasurer's  accounts  for  the  county  of  Lancaster 
were  allowed  at  the  annual  general  'sessions  by  the 
magistrates  there  assembled.  That  order  has  been 
brought  up  into  this  court  by  certiorari,  and  a  motion 
has  been  made  to  quash  such  part  of  the  order  as 
allows  the  sum  of  148/.  5s.  8d.  to  the  treasurer.  That 
motion  is  supported  by  an  affidavit,  stating  that  the 
allowance  was  made,  not  upon  any  calculation  of  the 
work  done  by  the  clerk  of  the  peace,  but  by  a  pound- 
age upon  the  sums  levied  under  the  rate.  On  the  other 
side,  an  order  of  sessions,  dated  4th  December^  181^,  is 
produced,  by  which  this  poundage  was  allowed ;  and, 
supposing  that  order  to  have  been  made  by  a  competent 
tribunal,  I  might  perhaps  think  that  that  order  ought 
to  have  been  removed  into  this  court  before  we  could 
proceed  to  quash  the  part  of  the  present  order  before 
referred  to,  inasmuch  as  the  treasurer  would  be  war- 
ranted in  making  such  payment,  in  obedience  to  the 
order  o(  December^  1815.  But  I  am  of  opinion,  that 
the  sessions  have  no  jurisdiction  to  make  a  prospective 
order  of  this  sort  for  an  allowance  to  the  clerk  of  the 
peace  by  way  of  poundage.    And  if  that  order  was 

m^de 
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1819*        made  by  a  tribunal  which  bad  no  such  jurisdiction,  th« 

payment  by  the  treasurer  was  without  authority,  and 

againti  ought  uot  to  be  allowed  in  his  accounts.  It  has  been 
ingeniously  put  in  argument  that  the  order  in  181 8, 
after  the  work  had  been  done  by  the  clerk  of  the  peace^ 
may  be  considered  as  an  original  order  by  the  Court 
making  him  a  proportionate  allowance  for  his  trouble. 
But,  I  think,  that  it  is  impossible  so  to  consider  it.  In 
the  first  place,  it  is  not  the  ordinary  course  of  proceed- 
ing to  make  such  an  original  order  at  the  time  of  ex- 
amining the  treasurer's  accounts.  The  magistrateS| 
upon  that  occasion,  only  examine  whether  he  has  pro- 
perly given  credit  for  the  sums  received  by  him,  and 
that  the  sums  stated  to  be  paid  by  him  are  properly 
vouched.  In  the  second  place,  it  is  to  be  observed, 
that  the  voucher  for  this  individual  payment,  which  is 
here  returned  with  the  order  of  sessions,  shews  most 
manifestly,  that  this  sum  was  paid  by  virtue  of  the  or- 
der of  December  J  1815.  It  is  impossible,  therefore^ 
to  consider  the  order  of  June,  1818,  as  an  original  and 
substantive  order ;  or,  indeed,  as  any  thing  else  than  an 
order  allowing  an  account  expressly  founded  on  the 
order  of  DeceinbeVf  1815,  which,  it  appears,  was  made 
by  a  court  wholly  without  jurisdiction*  I  am,  there- 
fore,  of  opinion,  that  that  part  of  the  order  of  sessions, 
making  allowance  to  the  clerk  of  the  peace,  should  be 
quashed. 

Bayley  J.  It  is  not  necessary,  upon  the  present 
occasion,  for  the  Court  to  decide  whether  the  sessions, 
under  this  act,  have  a  power  to  make  any  compensation 
to  the  clerk  of  the  peace.  At  present,  I  am  not  satis- 
fied that  the  clause  relied  upon  does  not  give  them  that 

power. 
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power.   For  the  officers  are  there  enumerated)  without        1819. 
any  reference  to  rank,  priority,  or  arrangement  in  any       — — 
other  resspect ;  and,  not  being  named  according  to  any         agahui 
gradation  or  rank,  it  seems  to  me  that  the  general  words 
at  the  end  are  not  necessarily  restrained  so  far  as  to 
exclude  the  clerk  of  the  peace.    But  it  seems  to  be  quite 
clear,  that  the  present  order  cannot  be  supported.     For 
the  item  is  this :   ^'  To  the  clerk  of  the  peace ;  his  feet 
on  rolls  issued,  35,589/.  175.,  at  one  penny  per  pound, 
148/.  5s.  SdJ*     Now  that  is  primd  facie  an  objection- 
able allowance ;  for  this  is  not  the  proper  way  of  remu- 
nerating an  officer,  being  according  to  the  quantum  of 
the  rates  collected,  and  not  according  to  his  trouble. 
Then  that  being  so,  it  was  incumbent  on  the  treasurer, 
who  had  made  that  payment,  to  shew  some  order  of 
sessions  authorizing  it;   for   when  his  accounts  were 
before  the  magistrates,  they  ought  only  to  have  allowed 
such  items  as  were  so  authorized.     Now  the  only  order 
produced  is  that  of  Decemberj  1815.     But  I  am  of 
opinion  that  the  sessions  had  no  jurisdiction  to  make 
such  a  prospective  order,    which  was  to  last  an  inde- 
finite time.     The  compensations  to  the  officers  are  to 
be  paid  out  of  the  monies  levied  by  any  county-rate ; 
and  if  they  are  to  make  a  compensation,  the  magistrates 
ought  to  see  what  the  trouble  has  been,  or  is  likely  to 
be,  without  any  reference  to  the  quantum  to  be  col- 
lected under  any  specific  rate.     And,  unless  they  can 
do  that,  which  never  can  be  the  case  in  an  order  of 
this  description,  it  is  utterly  impossible  to  say  that  they 
have  a  jurisdiction  to  make  any  such  order.     Besides, 
there  is  also  an  insuperable  difficulty  arising  from  the 
circumstance,  that  no  such  order  call  be  removed  by 
certiorari  after  six  months  have  elapsed  ;  so  that  unless 

within 


f20 


CASES  IN  MICHAELMAS  TERM 


1819. 

Hie  Knro 
againsi 
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within  the  first  six  months  such  an  order  were  r&- 
tnoved,  it  would  be  binding  for  ever ;  and  that,  too, 
upon  persons  who,  at  the  time  when  the  order  was 
made,  were  not  inhabitants  of  the  county,  and  so  had 
no  opportunity  of  contesting  the  question.  I  think, 
therefore,  that  this  item  in  the  treasurer's  ^counts  ought 
to  have  been  disallowed,  and  that  that  part  of  the  order 
of  sessions  which  allowed  it  ought  to  be  quashed. 

HoLROYD  J.  I  am  of  the  same  opinion,  that  this 
rule  should  be  made  absolute ;  and  that  for  the  reasons 
already  given  by  the  Court,  with  which  I  entirely 
concur,  (a) 

Order  of  Sessions  quashed  accordingly. 

(a)  JBettJ,  was  in  the  Bmil  Court. 


Saturday, 
Not/ember  20^* 


A  writ  of  man- 
damus to  a  cor- 
poration, com- 
manding them 
to  pay  a  poor's 
rate,  omitted  to 
state  that  the 
defendants  bad 
no  effects  upon 
which  a  digress 
could  be  levied : 
Held,  that  this 
was  a  fatal  ob- 
jection to  the 
writ,  and  might 
be  taken  after 
the  return,  or 
at  any  time  be- 
fore the  issuing 
of  the  peremp- 
tory mandamus. 
i^ucre,  wbethery 


The  King   against  The   Margate   Pier 

Company, 

ATANDAMUS-  The  writ  stated,  that  a  rate  of 
Is.  6d.  in  the  pound  was  duly  ihade  on  or  about 
the  17th  Apil  last,  for  the  relief  of  the  poor  of  the 
parish  of  St.  John  the  Baptist^  in  the  Isle  of  Thanet^  in 
the  county  of  Kent^  in  which  parish  the  pier  and  har- 
bour of  Margate  are  situated ;  and  that  such  rate  was 
duly  published,  and  that  by  it  the  defendants  were 
rated  at  the  sum  of  150/.,  for  and  in  respect  of  the  pier 
and  toll-houses,  &c.  erected  thereon.  It  further  stated 
an  application  to  the  defendants,  and  a  neglect  and 
refusal  to  pay  the  rate ;  and  concluded  by  commanding 


In  ^^^  n  casei  •  mandamui  will  lie. 


pay. 


Fkr  Compttiji 
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payment  to  be  made  to  the  overseers*  To  this  writ,  1819« 
the  defendants  made  a  special  return.  When  the  case  — 
came  on  for  argument,  amtt 

Hie  Mam 

Marryat^  for  the  defendants,  took  two  objections  to 
the  writ ;  first,  that  the  writ  did  not  state  that  the  de- 
fendants had  no  effects  on  which  a  distress  could  be 
levied,  which  was  the  ordinary  remedy,  in  case  of  the 
non-payment  of  a  poor's  rate ;  and,  secondly,  that  no 
mandamus  would  lie  for  the  non-payment  of  a  poor's 
rate. 

Gurney  and  BoUandj  contra,  admitted  the  first  ob- 
jection to  be  a  fatal  one,  but  contended,  that  it  was  now 
too  late  to  be  put  as  an  objection ;  and  they  cited  Rex 
V.  The  Mayor  of  York  (a),  in  which  it  was  so  expressly 
laid  down  by  Lord  Kenyon  and  BuUer  J.  A  party  who 
has  such  an  objection,  is  not  to  wait  till  after  the  re- 
turn has  been  made,  and  then  to  come  and  take  the 
objection,  but  he  ought  to  apply,  in  the  first  instance, 
and  move  that  the  writ  should  be  quashed. 

Marryaty  in  support  of  the  objections.  The  case  of 
Mex  v.  The  Mayor  of  York  is  directly  at  variance  with 
the  older  authorities.  The  case  of  Taylor  v.  The  CXiy 
of  Gloucester  (i),  Sex  v.  City  of  Chester  (c),  Bex  v.  The 
Ooerseers  of  Shepton  Mallet  (d),  Bex  v.  754^  Mayer  qf 
Abingdon  (e),  Begina  v.  The  Parish  qf  Littleport  (/), 
^Bex  V.  Mayor  of  Tregony  (g),  Bex  v.  Ward  (*),  Moore 

(a)  5  r.  «.  74.  (6)  lRol,IU  409. 

(c)  5  Mod.  10.  (d)  5  Mod,  42a 

(r)  ^SaUc.  699.  1 14. JR^^Hi.  559.  /S.C.     Cawtiu  499. 
{J)%Mod.  97.  (f)  Silbrf.  111.  I«7. 


(A)  2  Sir.  899. 


y^  Mayor 
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1819.        V.  Mayor  of  Hastings  {a\  and  Bexv,  The  College  qf 

Physicians  (J),  are  all  authorities  to  shew  that  such  an 

aMinst        objectioQ  may  be  taken  after  the  return  ;  and  in  Rex  ▼• 
Ite  Comwu^.  ^oyor  qf  Abingdoriy  even  after  the  return  had  been 

held  to  be  bad,  in  a  subsequent  term,  exceptions  were 
allowed  to  be  taken  to  the  writ,  as  appears  from  the 
report  in  Carthe»a) ;  and  no  authority  can  be  found  which 
supports  the  position  relied  on  by  the  other  side,  which 
was  only  a  dictum,  and  not  the  principal  point  decided 
in  the  case.  On  the  second  objection,  he  contended, 
that  no  instance  could  be  produced  of  a  mandamus 
similar  to  the  present.  This  is  a  mandamus  to  enforce 
•  the  payment  of  money.  Now  the  Court  have  never 
interposed  in  cases  of  a  private  nature,  although  a  party 
may  have  no  remedy  at  law.  Suppose  an  individual^ 
living  within  the  local  jurisdiction  of  Walesy  sued  for 
a  debt,  after  judgment  recovered,  withdrew  him- 
self out  of  the  local  jurisdiction,  there  the  plaintiff 
had  no  remedy  to  enforce  his  judgment ;  yet  no  one 
ever  thought  of  applying  for  a  mandamus  in  such  a 
case ;  but  a  remedy  was  obliged  to  be  given  by  par- 
liament. So,  if  a  man  be  ordered  to  pay  money  by 
the  sessions,  and  does  not  pay  it,  can  a  mandamus  go 
to  compel  him  to  do  so  ?  and  in  Emerson  v.  Lashley  (<;), 
after  the  action  had  failed,  a  mandamus  might  have 
been  applied  for,  but  no  such  application  was  made. 
It  has  been  said,  that  there  has  been  an  instance  of  a 
mandamus  of  this  sort  to  the  Strand  Bridge  Company. 
Now  that  probably  turned  upon  the  particular  pro- 
visions of  the  private  act  there ;  for  where,  as  is  not 

(a)  Com,  Wnp,  Sard,  553,  362.    2  Sir.  107a 
(6)  5  £wT.  2740.  (c)  2  Hen,  BL  t48. 
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I 

unfrequent  in  such  acts,  no  specific  remedy  at  all  is        1819. 
given  against  the  company,  a  mandamus  will  lie.     But 
where  a  specific  remedy  is  once  given,  no  mandamus        agabui 
will  lie,  even  after  that  specific  remedy  has  been,  by    Fi«r  Compnj. 
circumstances,  rendered  unavailing.    The  general  pro- 
position  is,  that  a  mandamus  will  only  lie  where  both 
in  law  and  in  fact  there  is  no  other  remedy  given.     In 
JRex  V.  Brisiaw  (a),  it  was  held  that  no  mandamus  could 
be  granted,  because  the  proper  remedy  was  by  indict- 
ment. And  in  Stevens  v.  Evans  and  Another  {b\  Dennison 
J.  laid  it  down  as  a  rule,  that  where  a  new  statute  pre- 
scribes a  particular  remedy,  no  other  remedy  can  be 
taken,  and  that  therefore  no  action  would  lie  for  a  poor's 
rate.     So  here  no  mandamus  ought  to  go  to  compel  a 
payment  of  a  poor's  rate,  the  only  remedy  being  by 
distress  and  sale  of  the  parties'  goods.     Suppose  an 
action  against  a  coa7X>ration,  in  which  the  individuals 
of  it  were  not  personally  liable,  and  the  corporation 

9 

bad  no  property  capable  of  being  taken  in  execution. 
There  is  no  instance  ever  heard  of,  in  which  a  manda- 
mus has  been  applied  for  to  compel  the  payment  of 
the  debt.  Yet  such  cases  must  have  frequently  occun^. 
This  is  a  novel  application,  the  extent  of  which  it  is  not 
easy  to  foresee. 

Abbott  C.  J.  I  am  of  opinion,  that  it  is  not  too 
late  now  to  take  an  objection  to  the  writ  Suppose  an 
action  brought  for  a  false  return,  if  the  writ  be  de- 
fective, the  party  bringing  the  action  can  never  be  en- 
titled to  judgment.     And,  besides,  in  a  case  like  this, 

\{a)  €  T.B.  168.  (6)  2JSwr.  1157. 

where 
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1819*  where  there  is  no  writ  of  error,  the  Court  will  surely, 
"         at   any  time  before  a  peremptory  mandamus  issues, 

agaiiui  suffer  itself  to  be  informed,  and  examine  whether  the 
Her  Conptaj.   ^^t  is  so  framed  as  to  give  them  jurisdiction.     It  is 

undoubtedly  more  convenient  that  such  an  objection 
should  be  taken  at  first,  and  that  will  probably  accounc 
for  the  observations  of  Lord  Kenyon  and  Mr.  J.  BuUer 
in  the  case  cited.  But  the  other  authorities,  shewing 
that  such  an  objection  may  at  any  time  be  taken,  do 
not  seem  to  have  occurred  to  these  learned  Judges^ 
when  those  observations  were  made.  Then,  as  to  the 
objection  itself,  it  appears  to  me^  that  the  ground  of 
such  an  implication  as  the  present  is,  that  there  is  no 
other  remedy,  and  therefore,  it  is  clear,  that  the  writ 
ought  to  state  that  fiict  distinctly ;  if  not,  it  would  de- 
prive the  defendants  of  the  power  of  traversing  that 
most  material  fact,  for  they  are  only  to  answer  what  is 
alleged  in  the  writ  I  think,  therefore,  that  this  is  an 
objection  in  substance  and  not  in  form,  and  that  we 
ought  to  quash  the  writ.  That  being  so,  it  becomes 
unnecessary  to  pronounce  a  decision  on  the  point, 
whether  any  mandamus  will  lie  in  the  present  case. 

Writ  of  mandamus  quashed. 
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NiAs  against  Adamson  and  Others.  3Wti%, 

) 

npRESPASS  for  bi^eaking  and  entering  plaintiff  *s  Where  the  ••- 

-'^     ,  .        ,  agnees  of  an 

house,   and  seizing  his  goods.      The  defendants   uncertificated 
pleaded  the  bankruptcy  of  the  plaintiff.     Replication^   agreement,  for 
that  the  defendants  committed  the  trespass   of  their  ^^£J^n^' 
own  wrong;    upon  which   issue  was  joined*      At  the  to.thembya 

third  person, 

trial,  at  the  last  Leni  assizes  for  Essex,  before  Park  J.,  had  left  the 

the  only  question  was,  whether  the  seizure  of  the  goods  mture,  &&,  in 

was  justifiable.     The  defendants  were  acting  under  the  ^a'l^inSi 

authority  of  the  assignees  of  the  plaintiff,   Niasn   who  pot^t^^irtand- 

•^  o  r  '  »  ing  guch  agres. 

became  bankrupt  in  May,  1816,  and  had  not  obtained  ment,  seised 

.  *  ^^  ^  .  c  the  same,  it wi» 

his  certificate.     It  appeared,  that  at  a  meeting  of  ere-  held,  that  they 

ditors  under  the  commission,  held  pursuant  to  notice  ^  doing,  an 

in  the  Gazette,  for  the  purpose  of  assenting  to,  or  dis-  SJ^j^mpt  not 

sentirifiT  from,  the  sale  of  the  bankrupt's  fiimiture^  and  ^^^^  entiUed : 

*^  *^  to  retain  any 

to  consider  whether  it  should  be  by  public  or  private  property  agaime 

hii  — * 

contract,  it  was  at  first  proposed  that  the  bankrupt's 
fiirpiture  should  be  given  up  to  him.  After  some 
debate,  it  was  finally  arranged  by  the  creditors  then 
present  (who  were,  however,  not  the  whole,  nor  even  a 
majority,  in  number,  of  the  whole  body)  that,  on  the 
payment  of  100/.,  the  furniture  should  be  given  up. 
Accordingly,  a  friend  of  the  bankrupt,  Mr.  Collinson, 
advanced  that  sum,  and  the  bankrupt  remained  in  pos- 
session. In  January,  IS  17,  the  assignees  took  possession 
of  the  fiirniture,  notwithstanding  the  previous  agree- 
ment; and,  bn  the  3\st  Jamiary,  sold  the  goods  in 
question,  for  the  seizure  of  which  the  action  was 
brought.  The  learned  Judge  told  the  jury,  that 
Vol.  III.  Q  though 


Aaaiuov. 


,<•.    •»•« 
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Idl9«         though  the  general  principle  was  quite  clear,  that  the 
*~  property  acquired  by  a  bankrupt  between  his  bank- 

against  ruptcy  and  certificate  belonged  to  his  assignees,  yet, 
that,  in  his  opinion,  the  peculiar  elf  cumstances  of  this 
case  entitled  him  to  maintain  this  action,  inasmuch  as 
thd  aMigneety  having  obtained  the  consent  cf  the  cte- 
ditors  called  together  by  advertisentent,  had  here 
entered  into  a  contract  with  the  bankrupt  for  the  sale 
of  these  very  good%  and  had  received  the  money  from  a 
friend  of  the  bankrupt.  The  jury  found  a  verdict  for 
the  plahitiff^  damages  S17L  Nolan,  in  last  Eaaer 
term^  obtained  a  tvIq  nisi  for  a  new  trial,  on  the  ground 
tyf  a  migdifection  of  the  learned  Judge,  in  this  respect 
And  noW) 

Martyaij  Qumiy,  und  Comj/n^  shewed  cause.  There 
U  no  dispute  that,  generally  speaking,  all  a  bankrupt's 
property^  acquired  both  before  and  after  the  bank- 
ruptcy, belongs  to  his  assignees ;  but  the  question  is, 
whether,  here^  there  are  not  circumstances  to  take  the 
cise  out  of  that  general  rule.  Here,  the  assignees  have 
made  a  contract  with  the  bankrupt;  for  they  have 
agreed,  that  for  the  sum  of  lOO/.  he  should  have  bis 
fumitufe,  and  that  agreement  was  satictionifd  by 
the  assent  of  a  meeting  of  creditoril.  In  Coles  V. 
BarriW  (c),  the  majority  of  the  Court  of  Common 
Pleas  were  of  opinion,  that  an  uncertificated  bankrupt 
might  maintain  an  action,  even  against  his  own 
assignees,  upon  a  contract  made  with  them ;  and  it 
would  be  manifestly  inconsistent  with  that  decision,  if 
they  were  to  be  able  to  seioe,  afterwards,  the  property 

(a)  4  VtmU,  7M. 

acs 
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Nut 
Afijjciov. 


acquirisd  by  him  m  such  Ati  action.    It  wodd  be  mftfal-        18 19. 

fbfttly  unjust,  if  the  assignees  ^ete  here  tb  b(^  ^rmitted 

to  retain  tlie  100/.  paid  for  the  goods,  and  still  to  seize 

the  goods  again.     Besides,  here,  a  meeting  of  creditors 

hare,  as  it  appears,  assented  to  the  agreement ;  and  a 

third  party,  viz.  CMinsoh^  is  inferested,  for  iie  paid  the 

1  oof.  on  this  express  stipulation.     It  was  the  duty  of 

the  assignees  to  dispose  of  the  bilnknipt's  property: 

here,  they  have  so  done;   and  if  they  have  made  ah 

improvident  bargain^  this  is  not  the  mode  to^  set  It 

aside^   for  they  ought  radier  to  have  petitioned  the 

Lord  Chancellor  for  that  purpose. 

Nolan  and  Montagu,  cotitri.  If  CoUinson  hat  aUy 
complaint  to  make  against  the  assighees,  it  is  for  him  tb 
apply  to  the  Lbrd  Chancellor.  If  the  assignees  wei^e  to 
do  so,  the  Lord  Chancellor  would  tell  them  that  tlie 
remedy  was  already  in  their  own  hands,  Viz.  by  seizure 
of  the  gbods.  All  the  bankrupt's  property,  acquired  as 
Wel!  before  as  subsequent  to  the  bankruptcy,  vests  in  his 
tesignees  till  he  has  obtaihed  his  certiflcilte;  and  th^ 
cases  on  this  subject  may  be  divided  iiltb  t#o  classes : 
first,  where  the  assignees  do  not  ititerfere ;  and^ 
secondly,  where  they  do.  In  the  first  class  of  cases^  Ho 
doubt,  the  uncertificated  bankrupt  is  capable  of  Ac^ 
quiritig  and  retaining  property,  Chippendale  v.  Tbm- 
linsofi  (a),  Webb  v.  Ibx  (6),  Silk  v.  (Mom  (c),  Webb 
v.  Ward,  (d)  But  he  is  as  clearly  not  ^titled  to  Ire 
tain  any  property  as  against  his  assignees,  TraiigJUoh 
V.    Gitley    (e),     EvanM   v.    Mann    {f\    Kitchen    v. 

(a)  Cookt,  S.  L.  452.  eJ.  1817.  (b)  7  T.  R.  »91. 

(c)  1  Esj),  140.  (d)  7  r.  R.  296. 

(<)  jimbier,  630,  (/)  Cowp.  570. 

Q  2  Barfsch 
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1819.        Bartsch    (a),    Hesse  v.  Stevenson  (6),    Coles  v.  Bar- 
"         row  (c),  and  Htdi  v.  Pickersgili  (d),  are  all  the  authorities 

oigaiTMt  on  this  point  la  all  of  them,  except  the  case  of 
Ccles  V,  Barrow,  the  above  position  is  distinctly  recog- 
nised. But  that  case  is  not  entitled  to  weight;  for  it 
was  only  the  decision  of  two  Judges,  Mansfield  C.  J. 
dissenting  at  the  time  of  the  judgment,  and  Lawrence  J., 
who  had  dissented  also  when  the  rule  was  moved, 
having,  in  the  interval,  left  the  Court  of  Common 
Pleas.  And  this  is  directly  at  variance  with  both  the 
cases  of  Hesse  v.  Stephenson,  and  Htdl  v.  PickersgiU^ 
the  latter  of  which  was,  in  effect,  an  action  against  the 
assignees  by  the  bankrupt  It  is  also  at  variance  with 
the  principle  of  the  bankrupt  laws;  for  the  reason 
why  a  second  commission  of  bankruptcy  cannot  be 
supported  against  an  uncertificated  bankrupt  is,  that  he 
has  no  property.  So,  a  stranger  cannot  give  property 
to  him  as  against  his  assignees,  as  in  the  case  of  a 
I^;acy,  Tudway  v.  Bourn  {e);  nor  can  a  creditor, 
Webb  V,  Ward  {/) ;  nor  a  meeting  of  creditors,  because  a 
power  is  given  to  them  by  statute  only  in  cases  of  refer- 
ring disputes  to  arbitration ;  nor  can  the  assignees  them- 
selves do  it  so  as  to  bind  any  subsequent  assignees. 
The  ground  is,  that  though  all  these  respective  persons 
have  a  full  right  to  give  up  their  own  property,  they 
cannot  give  up  the  property  of  the  other  creditors. 

Bollandj  who  was  to  have  argued  on  the  same  side, 
was  stopped  by  the  Court 


(a)  7  E^Ht  62.  (6)  3  R  ^  P.  578. 

(c)  4  TaufU,  714.  {d)  1  Brod^fBing.  283. 

(0  .t  Burr,  716.  (/)  7  T. «.  296. 
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AOAMIQA 


IN  THE  SlXmBTH  YSAR  OT  GEORGE  III.  999 

Abbott  C.  J.    It  is  our  duty,  as  a  court  of  law,  to        1819. 

decide  this  case  upon  legal  principles ;    and  it  is  clear^        "— "^ 

that  by  law,  an  uncertificated  bankrupt  cannot  possess         a^auui 

property ;  for,  as  soon  as  it  comes  to  his  possession,  it 

vests  in  his  assignees,  and  may  be  seized  by  them.    Bat 

it  is  said  that  this  is  an  excepted  case,  and  that  here 

the  assignees  are  estopped  from  saying  that  this  pro^ 

perty  did  not  belong  to  the  bankrupt     The  facts  are 

these :  A  commission  issued  against  the  plaintiff;  and, 

at  a  meeting  of  creditors,  it  was  at  first  proposed  to 

leave  the  bankrupt  in  possession  of  the  property  in 

question ;    but  some  diflficulties  having  arisen  respecting 

this  matter,  CoUinson^  a  friend  of  the  bankrupt,   pro^ 

posed  to  pay  100/.,  in  order  to  induce  the  creditors  to 

permit  the  bankrupt  to  remain  in  possession ;  and  this, 

at  a  meeting  of  the  creditors,   was  agreed  to,  and  the 

bankrupt  accordingly  remained  in  possession,  until  he 

was  dispossessed  by  the  assignees.     Now,  it  is  said,  that 

if  the  assignees  may  do  this,  it  is  a  fraud  upon  CoUinsofU 

We  cannot,   however,   look,   in  the  present  case,  at 

CoUinsan^s  rights.     It  is  clear,  that  the  property  in  the 

goods  was  intended  to  vest  in  the  plaintiff;  and,  if  so^ 

it  will  go  to  his  assignees,  unless  they  are  estopped  from 

setting  up   such  a   claim.       Then,  how  are  they  so 

estopped  ?     In  order  to  ascertain  that,  we  must  look  at 

the  duty  they  are  to  perform.     They  are  entrusted  with 

a  statutable  authority,  which  is  to  be  executed  for  die 

common  benefit  of  the  creditors  at  large,  and  are  not 

to  be  guided  by  the  will  of  any  particular  body  of 

creditors;    and  the  Court  cannot  hold  that  they  are 

estopped,  without  holding,  at  the  same  time,  that  the 

acts  of  a  meeting  of  such  creditors  will  bind  those  who 

are  ftbsent      It  being,   therefore^   the  duty  of  ^  the 

Q  8  assign 
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181 9,  as^igne^  in  their  peculiar  cbaracteF,  to  protect  the 
■■  ,     interest  of  the  absent  as  well  as  present  creditors,  I 

rgtnryrt        think  that,  in  this  case,  they  were  not  estopped  from 

cliuming  these  goods,  and  that  there  ought  to  be  a 

n^  trif^. 

Bayley  J.  When  this  case  first  came  before  the 
Court,  the  impression  on  my  mind  was,  that  it  w^ 
ui^ust  for  the  assignees,  who  had  themselves  treated  the 
bankrupt  as  the  vendee  of  the  goods,  afterwards  to 
treat  him  as  not  being  the  vendee,  and  to  seize  the 
goods.  But  I  am  satisfied  that  that  impression  was 
wrong.  An  uncertificated  bankrupt  has  no  power,  by 
law,  of  acquiring  property  for  himself;  but  all  the  pro- 
perty which  he  does  so  acquire  passes  to  his  assignees, 
who  may  seize  it  whenever  they  choose  to  exercise  that 
rig^iU  That  is  the  general  rule  of  law ;  and  the  only 
question  raised  in  this  case,  is,  whether  there  be  any 
difference  where  the  bankrupt  obtains  the  property  from 
third  persons,  and  where  he  obtains  it  from  his  own  as* 
signees ;  and  it  is  contended,  that  in  the  latter  case  the 
assignees  are  estopped  from  making  the  claim.  But 
the  assignees  who  represent  the  individual  creditors, 
cannot  be  estopped,  unless  all  the  creditors  be  estopped 
also.  For,  inasmuch  as  the  creditor  can  only  make 
hifl  claim  through  the  assignees,  an  estoppel  of  the  as- 
signees would  affect  his  interest,  which  the  assignees 
are  not  competent  to  bind.  If,  indeed,  all  the  creditors 
concurred  in  the  act  of  the  assignees,  it  might  make  a 
difference;  but,  if  that  be  not  so,  it  .seems  to  me,  that 
the  bankrupt  can  only  obtain  a  defeasible  property  from 
the  assignees,  and  that  any  creditor  may  put  the  as- 
signees in  fldotioa  for  ibe  purpose  of  reclaiming  the  pro- 
perty 


NlA« 
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perty  left  in  the  bankrupt's  posseiwion.  And  there  ia  no  1S19^ 
hardship  in  this,  fqr  it  is  clear,  that  the  goods  cannot 
be  purchased  with  money  belonging  to  the  bankrupt 
himseir,  and  if  purc}iased  by  money  belonging  to  a 
friend,  it  is  as  easy  for  the  friend  to  buy  itt  and  to  hw 
the  legal  property  transferred  to  him.  It  is  inconsist- 
ent with  the  duty  of  the  assignee^  to  ^oll  the  goodi  for 
less  than  their  fuU  value  to  my  one^  and  if  they  §eH 
them  for  their  full  value,  it  9eems  to  me,  that  the  vender 
should  be  the  real  person  from  whom  the  money  cornea* 
I  think  that,  in  this  case,  the  bankrupt  only  Aoquhred 
a  property  in  these  good^,  sul^ect  to  be  defeated  by  tbo 
assignees ;  and,  consequently,  tbftt  this  verdiet  must  lit 
set  aside. 

HoutovD  J*  J  am  of  thd  s«me  opinion,  that  thin 
action  is  not  maintainable*  There  is  no  doubt  of  %h» 
general  principle  of  law,  th^t  an  uncertificated  bankiii 
rupt  can  have  no  assignable  property.  But,  it  is  said, 
that,  in  this  case^  the  assignees  have,  themselves,  treated 
him  as  capable  of  acquiring  property,  and  that  they  are 
estopped  from  mftking  the  present  claim,  having  already 
received  a  pecuniary  confideratioq  for  leaving  the 
bankrupt  in  possession  of  the  goods.  Whether  CcdUunm 
may  or  may  not  maintain  an  aoti(m,  or  be  entitled  tei 
relief  in  equity,  for  the  money  advanced  by  him  to  th# 
assignees,  is  not  the  present  question.  What  we  h^v^i 
to  determine  is,  whether  an  absolute  property  in  thaie 
goods  passed  to  the  bankrupt.  Now,  the  act  of  a  meet** 
ing  of  particular  creditors  will  not^  in  such  a  case  aa 
this,  bind  the  creditors  at  large;  and)  if  so,  it  is  a>m« 
p^nt  fqr  imy  one  of  the  creditora  to  compel  the  eih 
sigHQ^e  to  put  the  law  in  forces  nx^  if  they  refuse^  to 

Q  ♦  apply 
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1819,        Apply  for  their  removal.    As  all  the  creditors,  therefore, 
are  not  estopped,  the  bankrupt  could  only  acquire  a 


"SiAa, 


against  defeasible  property  in  these  goods,  which  the  assignees 
had  consequently  a  right  to  reclaim.  The  present 
action,  therefore^  is  not  maintainable. 


Best  J.  I  am  of  the  same  opinion.  The  case  of  Coles 
T*  Barrens  is  very  distinguishable  from  the  present  case, 
roasmuch  as  there  the  action  was  brought  to  recover 
from  the  assignees  a  recompense  for  the  personal  labour 
of  the  bankrupt,  whereas  here  it  was  brought  for  pro- 
perty belonging  to  the  bankrupt  And,  besides,  if  Mr. 
Justice  Lctoorence  had  continued  in  the  Court  of  C.P., 
that  decision  would  probably  not  have  been  pronounced. 
It  is  not,  therefore,  entitled  to  any  great  weight.  The  au- 
thority of  that  case  is  much  broken  in  upon  by  the  case 
of  Hesse  v.  Stevenson ,-  there  Lord  Alvanley  says,  "  Can 
there  be  any  doubt  that  if  a  bankrupt  acquire  a  large 
sum  of  money,  and  lay  it  out  in  land,  that  the  assignees 
may  claim  it?  They  cannot,  indeed,  take  the  profits  of 
his  daily  labour:  he  must  live ;  but  if  he  accumulate  any 
large  sum,  it  cannot  be  denied  but  that  the  assignees  are 
at  liberty  to  demand  it."  Besides,  the  statute  of  JB/w. 
seems  to  me,  in  its  very  terms,  to  convey  away  every 
spiecies  of  property  which  the  bankrupt  has  or  can,  by 
any  means,  acquire ;  and  I  think  we  should  violate  that 
statute  if  we  were  to  hold,  that  it  was  competent  to  the 
bankrupt  to  bring  an  action  against  the  assignees  for 
doing  their  duty  by  seizing  the  property  in  question. 
If  Collinson  be  aggrieved  by  this  proceeding,  he  may 
apply  to  the  Lord  Chancellor  for  relief;  but  I  do  not  see 
how  the  assignees  could  have  done  so  with  effect,  in  the 
present  Cfuie^  Upon  the  whole^  I  am  of  opinion,  that  the 

pro- 
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property-,  in  the  present  case,  belonged  to  the  assignees,         1819. 
as  trustees  for  the  creditors  at  large,  and  that  this 
action  is  not  maintainable.     The  rule^  therefore,  for  a 
new  trial,  must  be  absolute. 

Rule  absolute* 


NiAt 

AoAJtfoir. 


WOODBRIDGE     agoitlSt     SPOONER    and    Wife,        Wedneida^, 

•r^  •/•■¥>  November  84tfa« 

Executrix  of  Bance. 


A  CTION  on  a  promissory  note,  given  by  the  tea-  Where  m  pvo- 

tatrix  to  plaintiff,  for  100/.,  dated  1st  September^  ^^^i 

1817,  payable  «  on  demand,  for  value  received,  and  ^^J^^JJ^*^ 

his  kindness  to  me."    Plea,  general  issue.    At  the  trial  ^^n"^»  P»ol 

^  endence  it  not 

before  Abbott  C.  J.,    at  the  sittings  after  last  Easter  •dmitable  to 

>bew,  that  at 

term,  the  defendant  gave  in  evidence,  declarations  of  the  time  of 

the  testatrix  at  the  time,  that  the  note  was  not  to  be  ^ll^elrf  that 

payable  till  after  her  death,  and  that  it  was  to  be  given   ^^^J^^S^ 

in  addition  to  a  legacy  of  20L  left  in  her  will.     It  ap-   *^®  deceaae  of 

the  maker* 

peared,  also,  that  the  testatrix  was  in  poor  oircum- 
stances,  and  that  she  was  not,  altogether,  possessed  of 
more  than  800/.  or  400/.,  and  that  she  lived  almost  en- 
tirely at  the  plaintiff's  house.  Scarlett y  for  the  plainti£^ 
contended,  that  this  evidence  ought  not  to  be  received. 
Abbott  C.  J.  received  the  evidence;  and  being  of  opinion 
that  it  shewed  that  the  note  was  a  testamentary  paper, 
and  ought  to  be  so  proved,  nonsuited  the  plaintifi^ 
giving  him  leave  to  move  to  enter  a  verdict  for  100/., 
in  case  the  Court  should  be  of  a  different  opinion. 
Scarlett  having  in  last  Trinity  term  obtained  a  rule  nisi 
accordingly, 

Marryat 


8v90irf»t 
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181 9«  Matrryot  and  jidams  shewed  cause,  and  contaidedt 

^  '         that  this  evidence  was  admissible.      The   note  was 

WoqMftisGE 

agtimu  merely  evidence  of  a  debt,  and  the  parol  testimony 
proved,  that  there  was  no  existing  debt,  but  a  mere 
promise  of  a  sum  of  money  after  the  decease  of  the 
testatrix,  and  the  plaintiff  could  not  have  recovered 
upon  it  in  her  life-time.  Suppose  a  deed  was  delivered 
as  an  escrow,  or  .a  bill  at  two  months  given  with  an 
express  agreement  at  the  time,  that  the  party  should, 
at  the  end  of  two  months,  be  allowed  to  renew  it ;  may 
not  these  circumstances  be  given  in  evidence,  in  case 
of  an  action  brought  on  the  deed  or  bill  ?  If  so,  there 
was  clearly  enough  to  go  to  the  jury,  that  this  note  was 
agreed  not  to  be  demandable  till  after  the  death  of  the 
testatrix.  Tate  v.  Hilbert  {a)  is  an  authority  to  shew, 
first,  that  evidence  is  receivable  of  what  takes  place  at 
the  time  of  giving  a  promissory  note ;  and,  secondly, 
that  a  promissory  note  may  be  the  subject  of  a  donatio 
mortis  causS.  And  Laxcson  v.  Lawson  (b)  is  to  the 
same  effect. 

Scarlett  and  Abraham^  contra,  relied  on  Hoare  v. 
Graham  (c),  and  Free  v.  Hwmkins.  (rf) 

Abbott  C.  J.  It  struck  me  at  the  trial,  that  this 
was  a  testamentary  promise  in  the  nature  of  a  legacy, 
and  if  so,  that  the  plaintiff  could  not  recover  at  law.  I 
was  led  to  this  conclusion,  in  some  degree,  by  the 
language  of  the  first  co^nt  of  the  declaration,  in  which 


(c)  S  Vet.ju».  Ill,     ABrmn,  C  C  by  Etien,  286. 

(6)  1  P.  Wm,  441.         (c)  3  Campb.  57,  (d)  1  B,  Moon,  535. 

it 
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it  was  stated,  that  the  deceased  promised  the  plaintiff        18194 
that  she  would,  at  her  decease,  give  hin^  100/.  more  • 

than  a  legacy  of  20/.,  wl^ch  she  meant  tp  leave  him.  |t  agqinti 
is  admitted,  however,  that  unless  the  evidence  was  ow<w«fc 
properly  received,  I  ought  not  to  have  drawn  that  cpjir 
elusion ;  and  it  seems  to  n^e  now,  th^t  the  evidence  wa9 
not  properly  receivable.  There  is  np  doubt  that  a 
proper  and  suflScient  consideration  existed  for  this 
note;  and  the  evidence  does  not  negative  th^  p^  of 
the  case.  But  its  object  was  to  shew  that  a  promissory 
note,  which  in  terms  appeared  to  have  been  payable 
on  demand,  was  agreed  not  to  be  payable  till  after  tbfi 
decease  of  the  maker.  Now  it  is  contrary  to  the  ruleg 
of  law  to  admit  extrinsic  evidence  to  shew,  that  the 
intention  of  a  party  executing  a  written  iijstrumept  is 
different  from  that  apparent  on  the  iace  of  the  instrvt- 
ment  itself. 

Bayley  J.  I  am  of  opinion  that  this  evidence  was 
inadmissible,  and  that  even  if  it  were  admitted,  it  ought 
not  to  prevent  the  party  from  recovering.  It  appears, 
on  the  face  of  the  note,  to  have  been  given  for  a  su£Gi- 
cient  consideration,  and  it  could  not  have  been  the  in- 
tention that  the  compensation  should  rest  on  the 
ground  of  a  (\pnatio  mortis  causa,  for  then  it  would  be 
revocable,  but  that  it  should  be  secmred  by  a  binding 
instrument.  Under  these  circumstances  the  note  was 
given ;  and  it  seems  to  me,  that  it  was  obligatory  on 
the  party  making  it,  and  that  even  if  there  were  a 
secret  understanding,  that  the  note  should  not  be  pre- 
sented for  payment  until  after  the  decease  of  the  maker, 
still  it  would  be  binding  on  her  executors.  Besides, 
here  the  note,  on  the  face  of  it,  ptirports  to  be  payable 

on 
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1819.        on  demand,  and  it  would  be  extremely  dangerous  to 
'■—""         allow  a  party,  who  has  signed  such  an  instrument, 

WOODBRIDGC  »  ^  o 

agmnst  afterwards  to  say,  that  it  was  not  so  payable.  It  is  a 
general  and  useful  rule,  that  no  parol  evidence  is  ad- 
missible, to  contradict  that  of  which  there  is  written 
evidence ;  and  I « think,  therefore^  that  this  evidence 
was  not  admissible. 

HoLROYD  J.  I  am  of  the  same  opinion.  This  evi- 
dence was  adduced,  not  to  shew  a  want  of  consideration, 
or  that  the  consideration  for  the  note  was  illegal,  or 
that  it  was  not  delivered  to  the  party  to  be  made  use 
of  for  his  own  benefit  The  utmost  extent  to  which  it 
could  go,  was  an  attempt  to  prove,  that  the  note  was 
not  payable,  as  on  the  face  of  it  it  imported  to  be. 
Tliis,  therefore,  was  to  contradict  the  note  itself,  which, 
by  the  rules  of  law,  a  party  is  prohibited  from  doing. 
Even  if  the  evidence  had  been  received,  I  think  it 
would  not  make  a  material  difierence  in  the  result. 

Best  J.  The  parties  in  this  case  are  bound  by  a 
written  contract,  and  it  is  contrary  to  the  first  rules  of 
law  to  admit  parol  evidence  to  vary  or  contradict  it, 
and  the  only  exception  to  those  rules  is,  where  a  con- 
tract is  illegal.  I  can  see  no  solid  ground  of  distinction 
between  the  present  case  and  that  of  Free  v.  Hawkins. 
It  is  said,  that  in  this  case,  there  is  a  fraud  on  the  le- 
gacy duty.  But  if  this  note  was  not  revocable,  it 
could  not  be  a  testamentary  gift;  and  if  so,  there  could 
be  no  fraud  on  the  legacy  duty.  I  am,  therefore,  of 
opinion,  that  this  nonsuit  must  be  set  aside^  and  that 
the  verdict  must  be  entered  for  the  plaintiff. 

Judgment  for  the  plaintiff^ 
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Richardson  and  Others,  Assignees  of  Thomp-    Thundt^ 
SON,    a    Bankrupt,    against   Nourse    and 
Christian. 


/^AMPBELLf  on  a  former  day,  had  obtained  a  rule  xhe  Court  will 

to  shew  cause  why  the  award  in  this  case  should  not  ^^^^^  ^  ^^ 

be  set  aside.    The  bankrupt  was  owner  of  a  ship,  which  SStauanThro 

was  chartered  to  the  defendants  for  a  voyace  to  the  ^«cided  con- 

■^    °  tnu7toUiw,uil. 

East  Indies  End  hBLck.     While  returning  home  witihi  a   less  the  Uw  be 

dear  upon  the 

cargo,  partly  belonging  to  the  charterer  and  partly  to  sui]ject;  and, 

other  shippers,  she  encountered  a  hurricane,  and  was  theca^iSrofT 

driven  into  the  Mauritius.     The  captain  theire  neces-  ^JjeSlJ^  ^ 

sarily  sold  some  cotton  and  rice,  part  of  the  homeward  i"  «^a;to  pay 

•'  '^  for  rqwin, 

cargo  belonging  to  the  charterers,  to  pay  for  the  ship's   h«i  neceMarily 

.  .  sold  part  of  the 

repairs  and  necessary  disbursements.    Other  goods  were  cargo,  at  a  price 

then  taken  in  on  freight  in  place  of  those  so  disposed  wmild  haye  ^ 

of,  and  the  ship  returned  safely  to  the  port  of  London.  j^^JetSa 

The  goods  sold  at  the  Mauritius  fetched  a  better  price  «*»on,  and,  upon 

°  *^  a  reference  to 

than  they  would  have  fetched  had  they  been  delivered  settle  the  ayer- 

here  to  the  charterers.     The  general  average  was  set-  the  ship^vmer 

tied  as  between  the  owner  of  the  ship  and  the  different  the  arfoitratoiB 

owners  of  the  homeward  cargo  by  an  arbitrator,  who  LntiirmeiO*^ 

gave  the  owner  of  the  ship  credit  only  for  such  a  sum  •l^o'^fd  for  the 

®  r  J  actual  valueof 

of  money,  in  respect  of  the  goods  sold  at  the  Mauritius^  th«  goods  when 

sold,  and  not 

as  they  would  have  produced  at  the  ship's  arrival  in  for  the  price 

London^   deducting    freight  and   charges.      Disputes  hare  fetched  at 

having  then  arisen  between  the  charterers  and   the  ti^^Son^the**" 

assignees  of  the  ship«owner,  who  had  become  bank-  Courtfrfuied 

^  ^  '      ^  to  set  aside  the 

nipt,  respecting  the  sum  for  which  the  charterers  were  award, 
entitled  to  credit  in  respect  of  their  goods  sold  at  the 

Mauritius^ 
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1819.         Mauritius^  and  other  matters,  there  was  a  general  re- 
""■'""         ference   to   three  arbitrators,  who,  by  the   award  in 

RlCKARSSON 

agaiTut  question,  determined  that  the  charterers  were  entitled 
to  credit  for  the  full  amount  of  the  sum  which  the  goods 
produced  at  the  Mauritius. 

Gaselee  shewed  cause,  and  contended,  that  the  arbi- 
trators were  fully  justified  in  allowing  the  charlereirs 
the  amount  which  their  goods  produced ;  and  he  cited 
Campbell  v.  Thomson,  {a) 

Campbell  and  D.  F.  Jones^  contra,  insisted  that  il  k 
an  established  rule  of  law,  that  where,  during  a  voyage^ 
a  part  of  the  cargo  is  necessarily  sold  to  pay  for  the 
repairs  of  the  ship,  the  owner  of  the  goods  is  to  be  piud 
for  them  by  the  owmer  of  the  ship,  according  to  the 
price  which  they  would  have  fetched  on  the  ship's  ar- 
rival at  the  port  of  destination,  deducting  freight* 
They  relied  upon  Abbott  on  Shipping,  370.,  and  the 
authorities  from  foreign  writers  there  collected.  The 
rule  cannot  be  varied  by  the  fall  of  the  market  at  the 
port  of  destination ;  for,  as  the  owner  of  the  ship  would 
have  been  liable  for  twice  the  amount  which  the  goods 
actually  produced  had  there  been  a  rise  in  the  market, 
he  ought  in  justice  to  have  the  benefit  of  the  fall.  The 
goods  so  sold  are  still  considered  as  on  board  the  ship, 
insomuch  that  if  the  ship  be  afterwards  lost,  before  the 
completion  of  the  voyage,  the  owner  of  the  ship  is  en- 
tirely discharged  from  the  demand;  and  the  owner  of 
the  goods  cannot  complain,  if  he  is  placed  in  exactly  as 
good  a  situation  as  if  the  goods  had  been  actually  de- 
livered to  him  according  to  the  bill  of  lading. 

(«}  StMrkie,  4dO. 

A39OTT 
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A&BoTt  C.  J*    The  general  rule  in  the  casd  of  iKb        181d. 

ATerage  loss  is,  to  vftltte  the  goods  At  the  clear  price  they       

Would  have  fetched  at  the  port  of  destination.  Que6-  agamn 
tions  of  this  kind  most  frequently  arise  ih  cas^  Of 
jettison.  In  the  present  itistance,  the  goods  hav^  been 
sold  for  the  tiecessary  repairs  of  the  ship  while  oti  thfe 
voyage,  and  have  actually  fetched  a  higher  pride  thnA 
they  would  if  they  had  arrived  at  the  port  of  destifi- 
ation*  There  is  no  decided  case  precisely  in  point. 
The  possibility  even  of  the  goods  fetching  any  price 
higher  than  that  of  the  port  of  destinatioil  did  hot 
occur  to  any  of  the  writers  Whose  works  have  beeh 
referred  to  in  the  doui^e  of  the  argument.  It  mtist  be 
recollected,  too,  that  this  Was  a  reference  to  mercantile 
men,  and  they,  perhaps^  may  have  decided  the  question 
upon  mercantile  Usage.  I  cannot  say  that  their  de- 
cision was  wrong  2  for,  by  holding  that  the  owner  of 
a  ship  may  lose,  but  that  he  can  never  gain  by  such  a 
sale  as  this,  we  shall  furnish  the  strongest  possible  in- 
ducement to  him,  to  take  care  that  all  the  goods  ate 
conveyed  to  their  place  of  destination.  I  do  not  gO  the 
leilgth  of  saying  that  where  arbitrators  proceed  upon  a 
mistake  of  a  clear  principle  of  law,  that  the  Ck)urt  wUl 
not  set  aside  their  award.  But  I  cannot,  in  this  dtte^ 
say  that  the  arbitrators  have  decided  contrary  to  any 
clear,  well-established  principle  of  law;  and  I  think, 
therefore,  that  this  rule  should  be  discharged. 

Bayley  J.  tt  does  not  appear  to  me  that  this  award 
is  inconsistent  with  any  plain  principle  of  law.  If  the 
point  had  been  considered  questionable,  the  arbitrators 
might  have  been  desired  to  state  the  facts  upon  the  face 
of  their  award  for  the  opinion  of  the  Court.  If  the  point 
wad  not  made  \)cfore  the  arbitrators^  th^e   is   no 

ground 
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1819.        ground  for  the  present  application.    If  the  point  was 
^  made,  and  the  arbitrators  declined  to  state  the  facts^ 

agamu  they  have  taken  upon  themselves  to  decide  the  question 
conformably  to  mercantile  usage^  and  I  am  not  pre- 
pared to  say  that  ttiat  decision,  either  upon  authority 
or  principle,  is  clearly  wrong.  I  think,  therefore,  that 
this  rule  should  be  discharged. 

• 

HoLROTD  J.  The  Court  will  not  set  aside  an  award 
on  the  ground  merely  that  an  arbitrator  is  mistaken  in 
a  point  of  law ;  but  the  Court  must  be  clearly  satisfied 
that  he  would  not  have  made  such  an  award,  if  he  had 
known  what  the  law  was.  Now  I  am  by  no  means  cer^ 
tain,  in  this  case^  that  if  the  arbitrators  had  known 
the  law  to  be  what  it  is  contended  to  be  on  the  part  of 
the  plaintiffs,  they  would  have  come  to  a  different 
decision.  For  there  is  strong  ground  for  contending 
that  the  owner  of  goods  should  receive  a  compensation 
for  the  goods  jsold,  according  to  their  highest  value.  If 
the  master  could  get  money  by  other  means,  he  had  no 
right  to  sell ;  and  if  he  had  sold  the  goods,  the  owner 
ought  to  be  entitled  to  the  actual  proceeds.  For  the 
owner  of  the  ship,  in  the  event  that  has  happened, 
ought  not  to  be  allowed  to  make  any  profit  by  such 
sale. 

Best  J.  When  the  objection  to  an  award  is,  that  it 
is  contrary  to  law,  that  ought  to  appear  very  clear  to 
induce  the  Court  to  set  aside  the  award.  Now  it  is 
not  necessary  here  to  decide  the  question,  whether  the 
arbitrators  have  decided  contrary  to  law  or  not.  It  is 
sufficient  to  say,  that  that  does  not  clearly  appear ;  and, 
therefore^  that  this  rule  should  be  discharged. 

Rule  discharged. 
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Wilson,  D.  D.  against  M'Math.  SS^aw. 

^URNEY  hsid  obtained  a  rule  nisi  for  a  writ  of  pro*  The  ecdoiutl. 

hibition,  to  be  directed  to  the  Court  of  Peculiars  juriidictioii, 
of  the  Deanery  of  the  Arches,  London^  Shonteham^  and  JU^^^^^, 
Crcydon,  to  prohibit  it  from  further  holding  plea  of  the  ^^^^^^^"^ 
matters  there  depending  between  these  parties.     It  ap-  '"^  ^^  ^  * 

,  diurcfa;  andy 

peared,  from  the  affidavits,  that  on  the  16th  March  last,  therefore,  when 
a  vestry  meeting  for  the  parish  of  5^.  Maty  Aldermary  UbeUed,  in  that 
was  held  for  the  purpose  of  receiving  a  report  of  the  |^^  foS^JI?" 
proceedings  in  an  action  of  gectment,  brought  by  the  I^°*  ^ 
Drapers'  Company  airainst  the  rector   and   church-  iogasduur. 

.^  men  at  such  •    ' 

wardens  of  the  parish.     At  this  meeting,  held  in  the  meeting,  a  pro. 
diurch,  the  rector,  Dr.  Wilson^  attended,  as  well  at  refUt^ 
the  defendant,  M^Math^  and  other  parishioners.    Upon 
Dr.  Wilson  proceeding  to  take  the  chair,  one  of  the 
parishioners  moved,   and  it  was  accordingly  carried, 
that  Mr.  M^Math  should  take  die  chair,  upon  which 
Mr.   M^Math    took    the  chair  at  the  opposite  end 
of  the  table  to  the  rector.     The  rector,  after  remon- 
strating in'  vain,  finally  left  the  place,  and  the  busi- 
ness then  proceeded.     On  the  8th  Mcy^  he  instituted 
the  present  suit  in  the  ecclesiastical  court,  for  dis- 
turbing and   interrupting  him  while  presiding  at  a 
vestry  meeting.     The  defendant  was  cited  to  appear, 
and  did  appear,    and  prayed  that  the  rector  might 
exhibit    articles.       On   the   11th  Nooember    the  ec- 
clesiastical court  were  about  to  give  judgment  on  the 
admissibility  of  the  articles,  according  to  notice  given 
in  the  preceding  term,  but,  on  the  day  preceding,  the 
rule  for  a  prohibition  was  obtained, 
Vol.  IIL  R  GaseUe 


M'MAni* 
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1819.  Gaselee  and  Marriott  shewed  cause.     If  the  defend- 

"        ant  meant  to  dispute  the  jurisdiction  of  the  ecclesiastical 

WlLSOW  1  1  1  -I  1  J  1_» 

againsi  court  in  this  casei  he  should  not  have  contented  him- 
self with  a  general  appearance,  but  should  have  ap- 
peared under  protest*  If  a  suit  be  instituted  for  tjrthes, 
and  the  defence  be  a  modus,  it  is  necessary  to  plead  the 
modus  before  an  application  for  a  prohibition  can  be 
made;  because,  till  plea  pleaded,  the  ground  of  prohi- 
bition does  not  appear.  But,  upon  the  face  of  these 
proceedings,  it  appears,  that  the  ecclesiastical  court 
has  jurisdiction;  for  this  is  a  matter  relating  to  the 
order  and  decency  of  a  meeting  held  in  a  church. 
And  the  rector  was  entitled  to  preside  at  this  meeting, 
Stoughton  V.  Reynolds  (a)  /  GibunCs  Codex^  vol.  ii«  1476*, 
gives  the  form  of  appointment  of  a  select  vestry,  which 
requires  the  minister  or  curate  *^  always  to  be  present, 
if,  conveniently,  he  may  be  had,  and  to  propound  the 
business  to  the  public  notice  and  consideration  i"  they 
were  then  stopped  by  the  Court* 

Gumey  and  Curaoood^  in  support  of  the  rule*  Here 
the  ecclesiastical  court  had  no  jurisdiction  at  all ;  for  it 
was  a  vestry  meeting  not  in  the  least  relating  to  eccle- 
siastical matters.  And  the  mere  circumstance  of  the 
meeting  being  in  a  church  will  not  be  sufficient :  an 
election  of  a  parish  clerk  is  often  made  in  church,  yet  it 
has  not  been  held  that  the  cognizance  of  such  an  elec- 
tion belongs  to  the  ecclesiastical  court.  So,  cutting 
trees  in  a  church-yard,  or  a  deputy  parish  clerk  doing 
duty  without  licence  from  the  ordinary,  are  not  ma^ 
ters  within  the  jurisdiction  of  the  ecclesiastical  court; 
and  in  the  latter  case  a  prohibition  has  been  granted* 

(a)  2Str,  1045.    Cas^tcmp,  Sard,  274,  JFifrUtcue,  1^8,  S.C. 

Pfuk 


WUMm 
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Pai£  v.  Bourne*  (a)  As  to  the  rector's  right  to  preude^  1819« 
that  is  very  doubtful ;  for  in  Stoughton  v«  Beynoldit  in 
the  report  Cos.  temp.  Hardw^  Lord  Hardmckt  ii  re- 
polled  to  have  said,  ^^  There  is,  indeed,  a  notion  thftl 
the  parson  has  a  right  to  preside;"  from  whence  it  may 
be  inferred,  that  he  did  not  think  the  common  notion 
correct  And  the  passage  cited  from  Gibson^s  CodiM 
only  applies  to  special  vestries. 

Abbott  C.  J.  I  am  of  opinion  that  the  etclesiastkil 
court  has  jurisdiction  in  this  case.  For  this  is  a  mcel* 
ing  held  in  a  churcbi  and  it  is  most  fit  that  that 
court  should  have  authority  over  the  order  and  pfO* 
ceedings  of  a  meeting  held  in  such  a  place*  That 
being  so,  I  abstain  from  giving  any  opinion  as  to  what 
ought  to  be  the  decision  of  that  Court  upon  the  qU€S«» 
tion,  whether  the  rector  has  the  right  of  presiding  at 
this  meetitig.  I  think,  therefore,  that  this  rule  should 
be  discharged* 

Baylsy  J*  I  am  of"  the  same  opinion.  In  this  oast 
the  place  of  meeting  being  the  church,  ^ves  to  the 
ecclesiastical  court  jurisdiction*  It  may  be  necessary, 
for  the  purpose  of  preserving  order  and  decency  at  such 
an  assembly,  that  the  rector,  who  is  also  the  person  to 
whom  the  freehold  of  the  church  belongs,  should  pre- 
side at  it ;  and  I  think  the  58  G«  8.  c.  69*  s.  2*  cork- 
firms  this  view  of  the  case ;  for  that  act  gives  a  power 
of  electing  a  chairman  only  in  case  of  the  absence  of  the 
rector,  vicar,  or  curate. 

(a)  1 8tr.  942. 

R  S  HoLBotb 
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HoLROTD  J,  I  am  of  the  same  opinion.  The  eccle- 
siastical court  has  jurisdiction  ratione  loci.  And  it 
was  on  that  principle  that  Wennumth  v.  Collins  (a)  was 
decided* 


BfiSl'  J*  It  is  not  necessary,  in  this  case,  to  decide 
whether  the  rector  has  the  right  to  preside  at  vestry 
meetings ;  although  I  trust  that  this  right,  which  ap« 
pears  so  essential  for  the  preservation  of  order,  will  be 
ultimately  found  to  be  in  him.  All  that  at  present 
appears  is,  that  the  rector  has  proceeded  agamst  the 
defisndant  for  an  alleged  impropriety,  committ^  in  the 
church ;  and  I  am  clearly  of  opinion,  that  that  is  a 
matter  within  the  cognizance  of  the  ecclesiastical 
court.  I  think,  therefore^  that  this  rule  should  be 
discharged. 

Rule  dischaj^^,  with  costs,  (b) 


The  minister  of 
the  perish  has 
e  right  to  pre- 
side  at  vestry 
meetings. 


(a)  2  Ld.  Uaym,  850* 

(6)  We  hilVe  obtained  the  following  copy  of  the  judgment  pronomiced 
by  Sir  John  NkhoU/  and  as  the  question  decided  is  one  of  very  general 
importance^  we  have  thought  it  would  be  acceptable  to  our  readers  tp 
publish  it. 

This  is  a  suit  by  the  rector  of  iS!r.  Afmy  Aldermaiy,  in  the  city  of  Xon- 
don,  against  a  parishioner  of  that  parish,  for  disturbing  him  in  presiding 
at  a  vestry  meeting.  The  offence  is  thus  charged  in  the  citation :  **  More 
especially  for  interrupting  the  rector  when  he  had  taken  the  chair  as  pre- 
sident) at  a  vestry  meeting,  held  in  the  vestry  room  within  the  church  of 
the  said  parish,  preventing  him  from  exercising  the  office  of  chairman  or 
president  at  the  said  vestry  meeting,  and  dispossessing  him  thereof."  To 
this  citation,  an  appearance  was  given  on  the  part  of  Mr.  Mac  Matht 
the  person  cited.  The  appearance  was  absolute,  and  not  under  protest, 
and  articles  were  preyed  and  given  in,  stating  that  Mr.  Mae  Math,  at  a 
vestry  held  for  the  parish  of  St,  Mary  ^Idermaiy,  in  the  vestry  room» 
which  is  within  and  part  of  the  parish  church,  on  the  15th  of  last  March, 
did  interrupt  the  rector  when'he  had  taken  the  chair  as  president  of  the 
vestry,  did  prevent  him  from  exercising  the  office  of  chairman  or  presi- 
dent of  the  vestry,  and  did  dispossess  him  thereof,  in  the  manner  there 
let  forth,  wbidi  it  is  not  now  necenary  more  particularly  to  notice*  The 

admis- 
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admifldbility  of  these  articles  was  opposed  and  debated,  and  tba  ol^  1819 

jections  to  them,  as  far  as  I  could  collect,  stood  on  two  grounds ;  _^ 

1.  That  the  minister,  as  such,  has  no  right  to  preside  at  avcitry  _ 
meeting,  and  consequently  that  the  interrupting  him  in  so  doing  is  not  againti 
g  disturbance.  JK'Haxk* 

2.  That  even  if  it  be  a  disturbance,  this  Court  has  no  jurisdiction  to 
repress  or  punish  it  41s  an  offence; 

It  has  been  stated  that  the  suit  is  brought  to  ascertain  the  right  of 
the  minister  to  preside  at  these  meetings,  and  not  from  animosity  or  Tin* 
dictiveness  on  account  of  the  particular  transaction ;  and  indeed,  tha 
form  of  the  suit,  and  the  manner  in  which  the  question  has  been  treated 
on  both  sides,  tend  very  much  to  confirm  that  statement  There  aro 
certain  circumstances  set  forth  in  the  articles,  which  possibly  mi§^ 
have  warranted  the  party  in  bringing  a  different  suit ;  but  the  present 
mode  has  been  adopted,  in  order  to  bring  the  general  question  to  issue. 
The  question  is  certainly  one  of  considerable  importance,  both  as  affect* 
ing  the  station  of  a  highly  respected  class  of  the  community,  the  esta* 
blished  clergy,  and  as  affecting  the  peaceable  and  orderly  proceedings 
of  parochial  meetings.  The  case  is  said  to  be  a  new  one,  so  far  as  re- 
gards any  expras  law,  or  any  judicial  decision  on  the  subject.  There  if 
no  statute,  no  canon,  no  reported  judgment,  either  exprestly  affirming  or 
exjrreidy  negativing  the  right.  It  nevertheless  may  exist  as  a  part  of 
the  common  law  of  the  land,  as  a  part  of  the  lex  non  scripta,  which  u  of 
binding  authority,  as  much  in  the  ecclesiastical  as  in  the  temporal 
courts.  Indeed  the  whole  canon  law  rests  for  its  authority  in  this 
country  upon  received  usage ;  it  is  not  binding  here  proprio  vigore. 
Moreover,  this  Court,  upon  many  points,  is  governed  in  the  absence  of 
express  statute  or  canon,  by  the  jus  tacito  et  ilb'terato  hominum  con- 
sensu et  moribus  expressum.  It  is  true,  that  generally  the  existence 
of  this  jus  non  scriptum  is  ascertained  by  reports  of  adjudged  cases; 
but  it  may  be  proved  by  other  means,  it  may  be  proved  by  public  noto- 
riety, or  be  deducible  from  principles  and  analogy,  or  be  shewn  by 
legislative  recognitions.  Published  reports  of  the  decisions  of  ecclesi- 
astical courts  (with  one  very  recent  exception)  do  not  exist ;  and  if  they 
did,  yet  the  particular  right  in  dispute  nuiy  never  have  been  so  much  aa 
doubted  or  questioned  before ;  and  some  countenance  is  given  to  that 
notion  from,  the  general  utage  and  jtractice  of  the  kingdom ;  for  it  is 
pleaded  in  the  articles,  and  on  their  admissibility  must  be  taken  as  true, 
that  the  minister's  presiding  at  vestry  meetings,  «  is  observed  in  and 
throughout  the  whole  realm.'*  The  fact  of  such  general  usage  for  the 
minister  so  to  preside  u  notorious;  and  has  not  been  denied  even  in 
argument.  Now  such  an  usage  (unless  absurd  or  improper)  I  take  to 
found  a  common  law  right.  Law  writers,  particularly^  Mr.  Justice 
Blackstone,  lay  it  down  that  <'  general  customs,  which  are  the  universal 
rule  of  the  whole  kingdom,  form  the  common  law,  in  its  stricter  and 
more  usiial  signification.**  Again,  "  the  first  ground  and  chief  comer 
stone  of  the  laws  of  England  is  immemorial  custom.** 

Then  the  general  immemorial  usage  being  averred,  is  it  a  reatonable 
usage?  For   <*  tb«  common  Jaw,"  wf%  Blacktionct  '' is  the  perfection 
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tSl9*  tirmmmt  mhm,  k  w>t  rmma  it  not  lawi"  tdding,  howcvar,  **  Aak 

the  particular  peaoon  etmmj  ruia  of  law  cannot  bt  always  asilgaadl ;  U 
(t  mffidaat  tlMt  (hare  Iw  nothing  in  the  rule  flatly  contradictory  to 
paaaon,  and  tiMn  the  law  will  presume  tiie  rule  to  be  well  founded.** 
Now  this  general  usage,  so  far  from  being  **  flatly  contradictory  to 
MaaoB,^  k  admitted  to  be  extremely  proper.  The  propriety  of  the  mi- 
nister's presiding  at  vestries  was  in  no  degree  controverted ;  all  that  waa 
fonAeadad  was,  that  it  ought  to  be  accepted'  as  a  eaurtety,  and  not 
elaimad  as  a  right,  ibr  that  the  right  of  choosing  a  chairman  belonged 
to  the  parishioners,  and  tiiat  the  minister  was  present  merely  nt  a  pofiak^ 
imtm^j  hairing  no  greater  right  to  preside  than  any  other  in<tividuaL 

Hie  practical  ineonvenience  of  the  rule  thus  contended  for  is  obf  iova 
«n4  manlABt.  At  meetings  hold  so  frequently  as  vestries  are  in  many  pa- 
ridMay  ofWn  vary  numeronsly  attended,  and  where  every  parishioner  pay- 
ing rates  has  a  vole,  if  tiie  election  of  a  chairman  were  always  a  preliminary 
BMasure^  the  eonsequence  would  be,  that  in  parishes  where  animosities  and 
divicioBs  unfortunately  existed,  a  large  portion  of  the  time  for  the  trans- 
■ftion  of  business  would  be  consumed  in  this  preliminary  contest;  and 
the  business  of  managing  the  concerns  of  the  churdi  and  poor,  in  which 
the  feelings  of  piety  and  benevolence  are  so  desirable,  would  be  pra« 
ceded  by  a  conflict  exciting  all  the  angry  passions  of  man.  To  avoid 
these  practical  Inoonveniendesy  as  well  as  from  other  considerations  of 
propriety  and  principle,  the  universal  usage  of  the  minister's  presiding 
probably  took  Its  rise ;  for  In  every  view  the  propriety  is  manif^t,  and 
ibe  right  is  founded  in  aound  piinciple. 

The  minister  is  not,  in  consideration  of  law,  a  mere  individual  of 
vestry;  as  has  been  contended :  nor  is  he  in  any  instance  so  described. 
On  the  contrary,  he  is  always  described  as  the  first,  and  as  an  integral 
part  of  the  parish.  Hi^  form  of  citing  a  parish  proves  this  position, 
namely  ••  '*  the  minister ^  churchwardens,  and  parishioners,"  he  being 
^ciaUy  named ;  —  such  is  the  legal  descripdon  of  a  parish  in  all  formal 
pi^^sses.  So  again,  in  the  ^oice  of  churchwardens ;  if  the  minister 
gnd  parishioners  cannot  agree  in  the  choice  of  the  two,  the  minuter  is 
%o  choose  one,  and  the  parishioners  the  other,  unless  controlled  by 
special  custom*  So,  again,  churchwardens  are  directed  by  the  canon  to 
account  before  the  minittcr  apd  parishioners.  So,  far,  therefore,  from 
being  a  mere  individual,  the  proper  description  of  a  parish,  in  vestry  as- 
sembledy  is  **  the  minister,  churchwardens,  and  parishioners  in  vestry 
assembled."  The  minister  is  denominated  the  Rector  Parodiise, 
the  Pranes  Ecclesiasticus.  The  vestry  itself  is  the  meeting  of  an 
ecclesiastical  district,  namely  a  parish :  it  is  held  in  an  ecclesiastical 
place^  in  the  church,  or  in  a  room  which  is  part  of  the  church,  part  of 
the  consecrated  building,  from  which  the  meeting  itself  takes  its  name 
pf  vestry,  as  being  held  in  the  room  where  the  priest  puts  on  his  vest- 
ments^ It  meets  for  an  ecclesiastical  purpose;  for  though  tlie  susten- 
tadon  of  the  poor  is  now  carried  on  by  rates,  and  overseers  are  appointed 
under  special  statutes,  so  that  it  has,  in  modem  times,  become  more  of  a 
tfKgxportX  coaotm,  yet  anciently  it  was  a  matter  immediately  of  eccle- 
siastical 
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siMtW  dutj  and  fuperintendenee.    tk>  9$jn  Prideawi  (Dlreedoni  to  16 19. 

churcbwardens,  edit  1730,  sect.  90.)     **  The  chorchwardens  were  an«  mmm^^mm 

ciently  the  sole  oTerseera  of  the  poo^ ;  and  it  lay  wholly  on  them,  under  WiLaov 

the  direction  of  the  minister,  to  take  care  of  all  such  as  were  in  want,"  &c.  againai 

In  these  meetings,  then,  of  the  parish,  consisting  of"  minister,  church-  M'lfATH* 

wardens,  and  parishioners,**  assembled  in  the  church,  for  an  ecclesi- 
astical purpose,  that  the  rector  parochiae  should  not  preside,  but  be 
considered  as  a  mere  individual,  would  be  most  strangely  incongruous, 
and  that  he  and  any  other  individual  should  be  put  in  competition  for 
the  office  of  chairman,  would  be  placing  him  in  a  degraded  situation,  in 
which  he  is  not  placed  by  the  constitutional  establishment  of  this 
country.  In  sound  legal  principle,  he  is  the  head  and  prsses  of  the 
meeting. 

To  pronounce,  then,  against  a  right  thus  founded  in  usage  and 
supported  by  reason,  convenience,  and  propriety,  would  require  some 
very  clear  and  decided  QiUhorily  negativing  the  right,  and  establishing  % 
different  rule.  The  single  authority  resorted  to  is  the  case  of  Stoughton 
y.  Reynolds  i  and  that,  indeed,  was  hardly  relied  upon  as  su0icient;  far 
the  argunient  went  rather  upon  the  abeence  of  direct  authority  to  sup« 
port  the  right,  than  upon  the  adduction  of  any  sufficient  to  negative  it. 
The  case  of  Stoughton  v.  Reynolds  did  not  at  all  turn  upon  the  right  to 
fnttjide,  but  upon  the  right  of  the  chairman  to  adjourn*  The  question 
was,  whether  the  minister  presiding  had  a  right  to  adjourn  the  meeting 
so  as  to  prevent  the  election  of  a  second  churchwarden  by  tha  parishion^* 
ers,  ha  himself  having  previously  nominated  the  first  churchwarden.  I 
have  looked  into  the  three  reports  of  that  case,  which  are  to  be  found  in 
Sir  John  Strange,  in  ForUscne^  and  in  the  cases  during  the  tiqia  of  Lord 
ffardwicke.  They  are,  in  some  degree,  different ;  but,  in  neither  is  it  stated 
that  the  right  of  the  minister  to  preside  made  any  part  of  the  argument 
In  all,  the  sole  question  was,  the  chairman's  right  to  atffoufn  the  meeting ; 
and  it  was  held,  that  the  question  of  adjoummeot  should  have  been  de- 
dded,  as  it  generally  is,  by  Tote,  and  not  by  the  chairman.  It  is  obvioua 
that  this  question  of  adjournment  must  have  assumed  exactly  the  sein^ 
shape,  and  have  led  to  exactly  the  same  conclusion,  wliether  the  minis- 
ter  had  been  chairman  by  election  or  chairman  by  office.  Any  opinion 
thrown  out,  in  a  case  like  this,  upon  tlie  right  of  presiding,  must  haT» 
been  a  mere  obiter  dictum  upon  a  point  not  then  requiring  decision, 
nor  even  arising  in  argument.  In  one  report,  Cas,  temp,  Hardw* 
Lord  Hardwicke  is  made  to  say,  *<  That  the  general  apprehension  is, 
that  the  minister  has  a  right  to  preside,  but  that  he  knows  of  no 
authority  for  it**  That  obserration  b  somewhat  dilTerent  in  JWJescua'f 
Reports.  There,  it  is  said,  *<  Supporing  that  the  minister  has  a  povrer 
of  presiding,  it  does  not  follow  that  he  has  a  power  of  adjourning.**  In 
StrangCi  it  is  only  said,  "  As  to  the  viear,  he  seems  to  have  no  share  In 
the  election  of  the  second  churchwarden,  nor  to  have  any  right  to  pre- 
side.** And,  to  be  sure,  if  there  was  any  case  In  which  he  ought  to  hare 
retired  from  the  chur,  it  was  at  the  election  of  a  second  churchwarden, 
with  which  he  ^had  nothing  at  all  to  do.     A  doctrine  of  this  sort,  how« 

R  4  ever, 
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18 1 9«  ^^f  bigb  M  the  source  Is  fixim  whence  it  flows,  yet,  being  on  a  point 

_^^  not  raised  in  argument,  not  important  to  the  decision,  belonging,  not 

WiLsoK  ^  ^^  ^^  familiar  in  that  Court,  but  belonging  to  another  jurisdiction, 

agaiiut  ^  i^  ^^  <^y  ^^T  conclusive  and  binding  authority.     And  yet  it  is  the 

M'Matv«         only  one  leading,  in  any  degree,  to  negative  the  right  of  the  minister 

against  those  other  considerations  which  I  have  already  stated. 

Whether  the  question  has  ever  been  raised  in  these  Courts  is  uncer- 
tain, from  the  want  of  reported  cases ;  but  that  no  decision  negativing 
the  right  has  ever  taken  place,  would  be  no  extravagant  inference  to  be 
drawn  from  the  prevalence  of  the  practice  of  the  minister's  presiding, 
coupled  with  the  general  impression  of  his  right  to  do  so.  Writers  on 
ecclesiastical  matters  partake  of  the  same  impression ;  not  merely  J9um, 
but  Prideaux,  whose  work  on  the  dutses  of  churchwardens  has  always 
been  held,  in  these  Courts,  to  be  of  considerable  authority.  He  is  ex- 
press upon  the  subject  First,  he  mentions  the  regular  mode  of  calling 
a  vestry,  (sect  35.)  '*  When  any  such  thing  is  to  be  proposed  to  the 
parishioners,  the  churchwardens,  with  the  consent  of  the  minister,  call  a 
meeting  of  the  parish.**  And,  again,  in  speaking  of  the  rates,  (sect  55.) 
he  sajrs,  **  They  only  who  pay  to  the  rates  should  nudce  the  rates,  &c ; 
but  this  must  not  be  understood  of  the  minister,  though  he  be  nol 
charged  to  those  rates,  because,  as  having  the  freehold  of  the  church,  be 
hath  a  special  right  in  it,  and,  as  minister  of  it,  he  hath  a  special  duty 
upon  him  to  see  that  it  be  well  and  duly  repaired,  and  that  rates  be 
made  to  enable  the  churchwardens  to  do  it ;  and,  therefore,  m  every 
parish  meeting  he  presides,  for  the  regulating  and  directing  of  this 
matter.**  This  authority,  then,  as  far  as  it  goes,  is  direct  and  express. 
It  is  not,  indeed,  of  the  same  weight  as  an  adjudged  case,  or  a  canon, 
but  as  the  understanding  of  a  learned  person,  himself  filling  a  judicial 
situation. 

The  last  authority  that  I  shall  mention,  however,  b  of  greater  weight 
— the  recognition  of  the  legislature.  In  several  parishes,  select  ves- 
tries have  been  constituted,  under  special  acts  of  parliament,  where, 
from  the  extent  of  the  population,  the  business  could  not  well  be  con- 
ducted by  the  idiole  parish.  One  can  see  no  strong  reason,  why,  in 
such  a  select  vestry,  the  minister  should  be  appointed  chairman,  except 
upon  the  ground  of  his  general  right,  and  the  propriety  of  the  thing 
itself.  The  election  of  a  chairman  at  a  select  vestry  would  take  but  little 
time,  and  would  not  be  likely  to  be  attended  with  conflict  and  animosity. 
And  yet,  as  far  as  I  am  aware,  it  is  the  constant  course  of  the  legislature, 
in  acts  for  appointing  select  vestries  for  the  management  of  the  general 
concerns  of  a  parish,  to  direct  that  the  minister  shall  preside  in  such  select 
vestry.  Be  that  as  it  may  in  these  particular  cases,  the  late  act,  for  the  re- 
gulation of  vestries  generally,  appears  to  contain  so  strong  a  recognition 
of  the  right,  as  almost  by  necessary  implication  to  declare  that  it  is  in  the 
minister ;  while  the  subse^ent  act  for  creating  select  vestries, /or  a  spe^ 
dal  purpose,  in  no  degree  derogates  from  the  general  rule,  but  tends,  as 
an  exception,  to  prove  and  support  it  The  first  of  these  acts,  that  of 
the  58th  of  the  King,  chap.  69.,  is  entitled  an  act  for  the  regulation  of 
f9fUi^  T^«i«    The  fixt^  sevtioi)  diiepts  tlie  modf  of  calling  vestries ; 
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and  the  second  lection  says,  "  for  the  more  orderly  conduct  of  vettrioi  181 9« 

be  it  enacted,  that  in  case  the  rector  or  vicar  or  perpetual  curate  shall  ...^^ 

not  be  present,  the  persons  so  assembled  shall  forthwith  nominate,  by  Wnjoir 

plurality  of  votes,  one  of  the  inhabitants  to  be  chairman."     Now  this  b  ag€dnM 

nearly  tantamount  to  a  declaration,  or  by  necessary  implication  dedares,  M'Manit 

that  if  the  rector,  vicar,  or  perpetual  curate  be  present,  he  shall  preside  : 
and  the  legislature  must  evidently  have  considered  that  by  law  and 
usage  he  was  entitled  to  preside.  It  is  only  in  case  of  his  absence  that 
the  parishioners  are  directed  to  choose  a  chairman ;  and,  consequently, 
when  he  is  present  be  b  the  chairman  of  course.  J  can  construe  the 
act  in  no  other  way.  It  is  true  that  the  parishes  of  London  and  Souths 
work  are  excepted  out  of  this  act  Now,  supposing  that  exception  to 
apply  to  every  clause  of  the  act,  still  that  wotild  only  go  the  len£^  of  pro- 
viding, that  by  special  custom,  any  vestry  in  London  or  Southtoark 
had  the  right  of  choosing  a  chairman,  notwithstanding  the  presence  of 
the  minister,  this  act  would  not  deprive  them  of  the  right  ynder  such 
special  custom ;  but  otherwise,  London  and  Southwark  must  be  pre- 
sumed to  stand  on  the  same  footing,  in  this  respect,  as  the  rest  of  the 
kingdom.  The  act  of  last  session  ^59  G.3.  c«  12.)  does  not  Himinlfh 
this  inference.  It  is  entitled  **  An  act  to  amend  the  laws  for  the  relief 
of  the  poor."  By  this  act  a  power  is  given  to  parishes  to  establish  se- 
lect vestries  for  the  concerns  of  the  poor,  the  principal  object  being  to 
render  unnecessary  the  interference  of  magistrates  on  every  application 
for  relief;  and  with  this  view  the  parish  vestry  may  elect  a  certain 
number  of  persons,  not  exceeding  twenty-five,  and  the  minister,  church- 
warden, and  overseers,  with  those  elected  persons,  shall  manage  the  con" 
eems  of  the  poor.  Now,  this  is  not  a  select  vestry  for  general  parochial 
purposes,  but  for  those  particular  concerns.  The  maintenance  of  the 
poor  is  now,  in  some  places,  become  so  heavy  a  burthen  upon  property , 
and  so  much  more  a  matter  of  temporal  than  of  spiritual  concern,  that 
in  a  parish  comtnittee,  specially  appointed  for  that  purpose,  where  possi* 
bly  the  minister,  as  a  payer  of  rates,  may  have  little  or  no  interest,  it  may 
be  fitting  enough  to  leave  the  choice  of  their  chairman  to  these  select 
persons,  which  would  not  be  likely  to  produce  any  disturbance  or  con- 
flict :  and  so  the  legislative  ha\  provided.  But  this  does  not  derogate 
from  the  propriety,  or  weaken  the  inference  of  the  former  act,  that  in 
all  other  vestries  held  for  general  parochial  purposes,  the  minister  is  still 
to  preside. 

Upon  the  whole,  I  am  by  no  means  prepared  to  negative  the  right 
of  the  minister,  supported  as  it  is  by  usage  and  propriety,  laid  down  by 
some  writers,  and  recognised,  and  thus,  in  effect,  declared  by  the  legisla- 
ture  itself.  And,  in  a  case  where  the  minister  was  in  the  actual  pos- 
session of  the  chair,  I  think  that  the  defendant,  upon  the  facts  stated  in 
the  articles,  is  to  be  considered,  by  his  interruption,  as  an  unlawful 
distiurber. 

The  other  point  is,  whether  this  is  a  matter  of  ecdesiasttcal  juris- 
diction,  to  be  proceeded  against  as  an  ecclesiastical  offence.  Now,  this 
being  the  disturbance  of  a  minister,  in  the  exercise  of  a  fimction  belong- 
ing to  bim  in  hii  fcdesiasticfd  ch«n»9ter;  at  a  meeting  of  an  ecclesiastical 
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1 6 1 9«  (ii*trfct  (fbr  •  pariah  is  sudi  district) ,  a'meeting  held  for  general  ecclesiatd- 

cat  purposes,  and  in  an  ecclesiastical  place,  a  consecrated  place,  the  church, 

«^  or  vestry  of  the  church,  it  seems  to  me  that  it  must  be  of  ecclesiastical 

asaimt  jurisdiction  and  cognisance.   •  I  apprehend  that  such  rights,  and  such 

B(<Math.  placet,  and  the  orderly  conduct  of  such  meetings,  are  under  the  protec- 

tion and  guardianship  of  the  ecclesiastical  laws.  It  has  not  been  pointed 
out^  to  this  Court  how  any  other  court  can  interfere,  or  how  redress 
can  be  procured  elsewhere.  It  seems  as  much  an  otPsnce  of  ecclesiasti- 
cal jurisdiction  as  the  erecting  tombstones  in  a  church-yard,  or  the 
pulling  down  tombstones,  or  breaking  a  door  into  a  church-yard,  or 
neglecting  to  repair  a  chancel,  or  setting  up  arms  in  the  church, 
or  forbidding  the  organ  to  be  played  when  directed  by  the  minister,  or 
many  odicr  matters  which  are  proceeded  upon  in  these  Courts,  though 
there  is  no  express  canon  or  statute  upon  the  particular  subject.  Yet, 
in  all  cases  of  this  sort,  the  proceeding  is  in  the  ecclesiastical  court,  and 
in  the  form  of  articles  as  for  an  offence,  which  mode  of  proceeding  is, 
in  a  great  degree,  like  an  indictment  at  common  law  for  a  misdemeao- 
our,  where  no  statutory  sanction  is  provided  to  enforce  any  thing 
enjoined,  or  to  restrain  any  thing  prohibited.  Some  cases,  of  the  sort 
to  which  I  have  alluded,  have  occurred  within  my  memory  in  these 
Courts,  and  I  will  here  mention  two  or  three  of  them. 

!•  Cade  ▼.  yievmham,  in  the  Consistory  of  Londont   1786:    there, 
a  person  was  articled  against  for  opening  a  door  into  a  church-yard.   An 
appearance  was  given  under  protest  to  the  jurisdiction,   but  the  protest 
was  over-ruled,  and  the  suit  proceeded  in  this  form.     2.   Seger  and  HSi 
▼.   The  Dean  and  Chapter  of  Christ  Church,    in  the  Court  of  Pecu- 
liars,  1787.     This  was  a  suit  for  not  repairing  the  chancel  of  Harrow- 
onthe-Hill,     and  the  proceeding  was  by  articles.       3.     Burton  and 
Edxvardt  v.  Callcott,  in  the  Consistory,  1788.     These  were  articles  for 
erecting  a  tombstone  in  ITensington  church-yard,  and  for  pulling  down 
another  in  the  same  church  yard.     The  Court  said,  it  was  '*  committing 
a  nuisance  in  the  diurch-yard  j  and,  as  such,  was  an  ecclesiastical  offence, 
and  subject  to  the  jurisdiction  of  the  ecclesiastical  court.**    4.  Maidman 
▼.  Mtiipas,  in  the  Consistory,  1794.     These  were  articles  for  erecting  a 
monument  without  the  consent  of  the  rector.      An   appearance  was 
given  under  protest,  which  was  over-ruled,  with  costs.     5.  Htttchins  v. 
DenxUow,  in  the  Consistor}',   Micttaelmas  ierm,  1791.     This  case  is  an 
authority  not  wholly  inapplicable  to  tlie  present  proceedings,  and  I  shall 
therefore  state  it  a  little  more  at  length.     It  was  a  proceeding  against 
the  churchwardens  by  articles ;  and  the  oflfcncc  was  thus  stated  in  the 
citation,  **  More  especially  for  obstructing  and  prohibiting  by  your  own 
pretended  power  and  [authority,   and  declaring  your  resolution  to  con- 
tinue to  obstruct  and  prohibit,  the  singing  or  chaunting  by  the  parish 
derk  and  children  of  the  ward  and  congregation,  accompanied  by  the 
organ.'*     The  churchwardens  supposed,  that  as  they  paid  tlie  organist 
and  managed  the  children,   they  were  to  direct  when  the  organ  should 
play  or  not  play,  and  when  the  children  should  or  should  not  chaunt. 
The  clergyman  bad  ordered  the  playing  and  singing  at  certain  parts  of 

the 
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the  service.     The  churchwardens  forbad  both,  not  in  the  church,  but  1 8 1 9« 

privately,  so  that  there  was  no  lyawling  or  public  indecency  ;  but  the  .^__« 

offence  was  set  forth  in  tlie  articles,  conformably  to  the  citation  which  I  Wilsow 

have  just  stated.      Many  objections  were  taken  to  the  admissibility  of  against 

the  articles :  among  others  (as  in  the  present  instance),  it  was  said,  that  M'^f^WB. 

no  law  was  specially  set  forth  as  having  been  violated ;  but  the  Court 
said,  **  Where  the  general  law  is  relied  upon  it  is  not  necessary  to  plead 
it**  Again,  it  was  ol>jeGted,  that  the  hct  charged  was  not  of  a  criminal 
nature  (as  is  also  contended  in  the  present  case) ;  but  to  this  the  Court 
replied,  **  That  the  right  of  directing  the  service  was  in  the  minister, 
and  the  churchwardens  ebttructing  him  in  the  eKereise  of  that  right  wag 
an  offence,  an  usurpation  of  his  right,  which  might  be  proceeded  againsi 
in  the  ecclesiastical  court**  The  preceding  are  cases  within  my  own 
recollection  in  these  Courts :  the  same  thing  is  to  be  inftrred  from  some 
reported  cases  in  prohibition.  I  shall  only  notice  one,  that  of  Palmer 
v.  The  Bishop  of  Exeter,  1  Stra.  776.  Sir  Thomas  Bury  set  up  his  arms 
in  the  church  of  8t.  Davittt,  Exeter.  The  ordinary  promoted  a  suit  in 
the  ecclesiastical  court  to  deface  them.  A  prohibition  was  moved  for, 
and  refused  ;  and  Justices  Eyre  and  Fortescue  said,  **  The  ordinary  was 
Judge  what  ornaments  were  proper,  and  might  order  them  to  be  defaced.* 
Now,  all  these  cases  were  proceedings  by  articles,  I  tal^e  it  ovei| 
the  last  was ;  and  most  of  them,  if  not  all,  for  offences  under  the  gene- 
ral principles  of  ecclesiastical  law,  and  not  under  any  precise  canon  at 
statute.  The  remedy  is  a  very  lenient  one  j  for,  however  high  sounding 
some  of  the  expressions  in  the  articles  may  be,  such  as,  "  touching  and 
concerning  your  sours  health,  and  the  lawful  correction  and  reformation 
of  your  manners  and  excesses,'*  the  only  effect  of  a  sentence,  as  prayedf 
would  be  to  admonish  the  party  to  forbear  in  future  from  the  like  dis- 
turbance and  interruption,  and  perhaps  to  make  him  pay  the  costs ;  but, 
as  to  costs,  it  always  lies  in  the  discretion  of  the  Court  to  mitigate  themt 
as  the  circumstances  of  the  case  may  appear  justly  to  require. 

Such  is  the  view  that  I  should  take  of  this  question,  if  it  fell  to 
my  lot  to  determine  it.  It  is  certainly  desirable  that  the  point  should  b« 
settled.  It  is  probable  that  the  opinion  of  this  Court  may  not  be  final, 
and  it  would  be  highly  satisfactory  to  my  mind  that  it  should  be  settled 
by  a  superior  tribunal,  either  in  the  way  of  appeal  or  of  prohibition  \ 
but,  at  present,  after  mature  and  careful  consideration,  forming  the  best 
judgment  I  am  able  on  the  subject,  1  am  of  opinion,  on  the  grounds 
already  stoted,  that  the  arUcles  ought  to  be  admitted.  But  a  rule  to 
shew  cause  why  a  prohibition  should  not  issue  having  been  served  on  this 
Court,  it  is  my  duty  not  to  proceed  to  admit  the  articles.  I  have,  how- 
ever*  thought  it  respectful  to  state  my  opinion  for  the  consideration  of 
the  court  of  common  law.  If  they  should  differ  from  me,  I  shall  bow 
to  their  better  judgment  with  every  possible  degree  of  deference  and 
respect. 

The  admission  of  the  articles  was   accordingly  ordered  to   stand 
over,  (a) 

(a)  The  case  will  be  fully  reported  in  Dr.  FhUlimore's  report  of 
hk  Ao  ocdeaMtical  coiuti. 
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November  85th. 


Where  a  party 
in  London  wm 
required  to  at- 
tend an  arbitra- 
tor at  ExeteFf 
on  a  given  day, 
and  &eeday8 
before  set  off, 
and  went,  ac- 
companied by 
bis  attorney,  to 
Oifioh,  where 
hit  wife  resided, 
and  where  were 
certain  papers 
necessary  to  be 
produced  before 
the  arbitrator, 
and  was  occu- 
pied for  a 
great  part  of 
two  days  in  se- 
lecting and  ar- 
ranging the 
same,  and  in 
the  afternoon 
of  the  second 
day  was  arrest- 
ed :  Held,  that 
he  was  not  pri- 
Tilegedfrom 
arrest  under 
these  circum- 
stances, baring 
employed  more 
than  a  reason- 
able time  for 
the  above  pur- 
pose, and  it  not 
being  sworn 
that  he  was  oc- 
cupied, during 
all  the  time  he 
was  at  Clifton,^ 
in  the  object 
for  which  he 
went  thither. 
Abbott  C.J.  dis- 
f^ntiente. 


Randall  against  Gurney, 

/^HITTY  obtained  a  rule  nisi  for  delivering  up  the 
bail-bond  to  be  cancelled,  on  the  ground  that  the 
defendant  had  been  improperly  arrested.  It  appeared, 
that  a  cause,  in  which  the  present  defendant  was  a 
party,  had  been  referred,  by  an  order  of  the  Lord 
Chancellor,  to  arbitration.  The  arbitrator,  residing  at 
Plymouth  Dock^  appointed  a  meeting  at  Exetevy  on 
20ih  September  J  1819,  and  the  defendant,  who  was 
sworn  to  be  a  material  witness,  was  served  with  the 
appointment  on  the  14th  September^  requiring  him  to 
attend  and  be  examined  on  oath.  The  defendant  ac- 
cordingly, with  his  solicitor,  left  town,  and,  on  Friday, 
September  17th,  reached  Clifton,  where  the  defendant's 
wife  then  resided.  Clifton  is  not  the  direct  road  to 
Exeter  from  London,  being  about  twenty  miles  round ; 
but  it  was  sworn  that  the  books  and  papers  of  the 
defendant  were  at  Chftoti,  some  of  which  were  neces- 
sary to  be  produced  before  the  arbitrator,  and  that  it 
was  necessary  that  he  should  personally  go  there  for 
the  purpose  of  unpacking,  arranging,  and  selecting 
them,  and  that  he  was  necessarily  employed  during  a 
part  of  that  evening  and  nearly  the  whole  of  the  fol- 
lowing day,  in  unpacking,  separating,  selecting,  and 
perusing,  in  company  with  his  attorney,  such  of  the 
papers,  Sec,  as  in  their  judgment  were  necessary  to 
be  produced  before  the  arbitrator.  About  five  o'clock 
in  the  afternoon  of  1 8th  September,  defendant  was  ar- 
rested)    at  the  suit  of  the  plaintiff  at  CUftoti,  and 

before 
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before  they  had  finished  their  examiuation  of  the  1819. 
papers.  It  was  also  sworn,  that  the  defendant's  usual  — - 
place  of  residence  was  at  Princes  Street^  Pimlico^  agamti 
whence  he  had  set  out,  and  that  his  sole  purpose  in 
going  to  Clifton  was  to  arrange  his  papers.  In  an* 
swer  to  this,  the  affidavits  stated,  that  defendant  had 
resided  at  Clifton  till  August  last,  at  which  period  he 
had  absconded,  and  was,  at  the  time  of  the  arrest^ 
keeping  out  of  the  way  to  avoid  his  creditors.  Th^ 
also  stated  that  there  was  no  such  street  as  Princ^t 
Street  in  Pimlico, 

Marryai  shewed  cause.  The  defendant  left  London 
much  earlier  than  was  necessary,  and  the  delay  at 
Clifton  was  a  mere  pretext.  It  is,  indeed,  most  pro* 
bable,  under  the  circumstances  of  the  case,  that  Clifton^ 
where  he  was  arrested,  was  his  real  place  of  abode. 

Chitty  and  fVildey  in  support  of  the  rule.  In  this  case^ 
the  defendant  was  obliged  to  attend  the  arbitrator  at 
Exeter^  and  that,  too,  with  his  papers,  &c.  Now  as 
these  were  at  Clifton^  it  was  absolutely  necessary  that 
he  should  go  there.  It  is  distinctly  sworn,  that  at  the 
time  of  the  arrest,  he  had  not  finished  his  arrangement 
and  selection  of  the  papers,  and  the  Courts  are  in  the 
habit  of  giving  a  fair  and  liberal  construction  to  this 
privilege.  Willingham  v.  Matthews,  [a)  Here  the  de- 
fendant has  acted  bona  fide  in  going  to  Clifton.  As 
to  the  question  whether  Clifton  or  Pimlico  were  the 
usual  place  of  his  residence,  that  would  be  material  had 
he  been  arrested  in  returning  from  the  arbitration,  but 
here  he  was  arrested  in  going  thither. 

(«)  2  Manh.  59. 

Abbott 
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1819*  Abbott  C«  J*    I  am  of  opinion,  in  the  present  ciM^ 

that  this  rule  ought  to  be  made  absolute.    This  defend*' 

Ravsall 

Qgmhut  antf  it  appears^  was  duly  summoned  to  attend  an  arbi« 
ti^tor^  and,  in  his  passage  from  London  to  Exeter,  the 
place  where  the  arbitration  was  held^  he  went  to 
Clfftonf  to  ^  house  where  his  wife  then  resided,  for  the 
purpose  of  searching  for  and  examining  such  papers  a% 
in  his  judgment,  were  ilecessary  for  the  purpose  of  the 
arbitration*  When  this  case  was  at  first  presented  to 
ifiy  mind,  I  thought  it  a  material  point  to  bd  asoef* 
tained,  whether  his  residence  was  in  London  or  at  C/j^ 
ton;  but  I  am  now  satisfied  that  it  is  not  so,  for  he  was 
arrested  in  his  passage  to  the  arbitration  at  Exeter  f  and 
the  only  question,  therefore,  upon  these  affidavits,  is, 
whether  he  was  bonfi  fide  going  to  the  arbitration,  or 
loitering  on  the  road*  Now  I  am  not  prepared  to  say, 
under  the  circumstances  of  the  case,  that  as  his  paptrs 
were  at  Clifton^  and  he  was  required  to  produce  them, 
be  was  absolutely  bound  to  have  those  papers  sent  to 
him,  and  to  take  the  risk  of  a  loss  by  the  public  con«- 
▼eyances ;  but  it  is  quite  dear,  that  he  must  either  do 
this  or  go  himself,  and  select  such  papers  as  were  neces* 
sary.  It  is  to  be  observed,  that  he  takes  his  attorney 
with  him,  which  seems  to  me  to  be  a  mark  of  bona 
fides  on  his  part  On  the  17th  September  he  arrives  at 
Clifton,  and  is  occupied,  on  the  following  day,  in  se- 
lecting the  papers  requisite :  the  1 9th  would  be  Sunday, 
atid  he  was  required  to  be  at  Exeter  on  the  Monday. 
Under  these  circumstances,  it  does  not  appear  to  me, 
either  that  the  delay  on  the  road  was  too  great,  or  that 
the  deviation  was  an  unreasonable  one*  I  think,  there- 
lore,  that  the  rule  ought  to  be  made  absolute.    But  as 

the 
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the  rest  of  the  Court  are  of  a  different  opinioni  the         1819. 
rule  must  be  dischArged*  „ 

Bayley  J.  I  am,  in  the  present  case,  the  more  satis-  Owwut. 
fied  in  discharging  this  rule,  because,  if  I  am  wrong,  it 
is  stiil  competent  for  the  defendant  to  apply  to  the  Court 
of  Chancery  to  be  relieved  from  this  arrest ;  for  it  was 
under  an  order  of  that  Court,  that  the  arbitration  was 
held.  This  reference,  it  appears,  commenced  in  March^ 
at  which  time  the  defendant  had  the  papers  in  his  own 
custody ;  and,  in  August  last,  without  selecting  such  as 
were  necessary,  he  left  the  whole  at  Clifton^  and  ab- 
sconded to  London  to  avoid  his  creditors.  He  is  after- 
wards informed,  that  it  is  necessary  for  him  to  be  at 
Exeter  on  the  morning  of  the  20th  September^  at  which 
time  his  papers  were  at  Clifton.  Now  I  do  not  think 
that  his  going  to  Clifton  was  an  unreasonable  devi- 
ation ;  but  I  am  of  opinion,  that  he  was  bound  to  go 
as  directly  as  possible,  and  not  to  stay  longer  upon  the 
road  than  was  absolutely  necessary  for  the  purpose 
of  selecting  his  papers.  It  does  appear  to  me  that  he 
intended  to  remain  longer  at  Clifton  than  he  was  en- 
titled to  do  by  law.  It  is  not  even  sworn  that  his  inten- 
tion was  to  have  set  off  from  Clifton  on  the  18th.  By 
this  mode  of  proceeding  he  deprives  his  creditors  of  the 
advantage  which  they  would  have  had  incase  he  had  re- 
mained in  London  until  the  proper  period  of  setting 
off  for  Exeta- ;  for,  during  that  time,  they  possibly  .  . 
might  have  arrested  him  in  London,  I  think,  therefore^ 
that  the  affidavits  disclose  a  case  of  improper  delay, 
and  that  this  rule  ought  to  be  discharged. 

HoLROYD  J.     If  this  party  had  remained  in  town  till 
it  was  absolutely  necessary  to  depart  for  Exeter^  he 

would 
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1819.  would  have  stayed  at  least  one^  and  perhaps  two  days 
— — ^  more^  during  which  time  he  might  have  been  arrested* 
agakut  Now,  if  it  is  lawful  for  him  to  take  two  days,  in  the 
next  case,  probably,  three  or  four  will  be  demanded, 
and  the  Court  will  have  great  difficulty  in  drawing  any 
precise  line.  I  agree,  therefore,  with  my  Brother 
Bajfley^  that  the  present  rule  ought  to  be  discharged. 

Best  J.  I  am  of  the  same  opinion.  Although  it  ii 
very  necessary  to  give  protection  to  witnesses,  yet  the 
Court  ought  to  take  care  that  persons  do  not,  under 
pretence  of  being  witnesses,  obtain  protection  from 
arrest  I  agree  that  this  defendant  had  a  right  to  go 
to  Clifton  to  get  his  papers,  but  he  had  no  right  to 
stay  there,  as  it  seems  to  me  he  did,  for  an  unreason- 
able time.  It  is  not  stated  in  his  affidavit  that  he  was 
employed  continually  during  the  time  he  was  there  in 
sorting  and  selecting  his  papers,  and  he  was  bound  to 
do  that ;  for  it  was  his  duty  to  shew,  that  the  whole 
time  was  fairly  employed  for  that  purj^se.  There 
were  strong  circumstances  of  suspicion  in  the  case;  for 
he  had  previously  resided  at  Clifton^  he  had  lefl  his 
wife  and  papers  there^  and,  according  to  all  appearance, 
that  was  his  regular  home.  Now  it  seems  to  me  to  be 
impossible  that  it  could  have  taken  him  so  many  hours 
to  have  selected  his  papers ;  and,  unless  that  time  was 
absolutely  necessary,  he  was  not  privileged  from  arrest. 

am  of  opinion,  therefore,  that  this  rule  ought  to  be 
discharged. 

Rule  discharged* 
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Ex  parte  Pramkebd.  jm%, 

November  ^^ 

jJULLERf  in  last  Trinity  termy  obtained  a  rule  nid  The  Court,  in 

calling  on  Mr.  Fisher^  an  attorney  of  this  court,  its  summary 

to  shew  cause  why  part  of  the  premium  received  by  iStffi!S^^ 

him  with  an  apprentice  should  not  be  returned.     It  •»?>ority  to 

order  anat- 

appearedy  upon  the  affidavits,  that,  for  some  misoon-   toruej,  who 

had  reftued,  on 

duct,  Mr.  Fisher  had  refused  to  receive  back  his  ap-  the  ground  of 

prentice,  who  had  run  away  from  his  service.     The  Skeback «i** 

premium  given  was  400/.,  and  the  apprentice  ran  away  gPF«nt»ce,  who 

after  beinir  about  a  year  and  a  half  there.  Moore  hayinir  fromhiiiernce, 

,  .        n   ^  return  to  the 

then  shewed  caus^  against  the  rule,  upon  the  merits  of  parents  of  such 
the  case,  the  Court  ordered  the  matter  to  be  referred    reasonable  part 
to  the  Master  to  report  how  much  should  be  returned,    receiv^^^™ 
The  Master  having  reported,  that  196/.  ought  to  be  *»°V 
returned,  Moore^  early  in    this  term,  moved  to  dis- 
charge the  rule  for  referring  it  to  the  Master,  on  the 
ground  that  there  was  no  authority  in  the  Court  so  to 
refer  it ;  and  he  cited  Cifffe  v.  Brcnxm  (a),  as  an  autho- 
rity in  point.    And  now 

PtiUer  shewed  cause,  and  contended,  that  it  had^ 
been,  in  many  instances,  the  practice  of  this  Court  to 
interfere  in  this  mode. 

MoorCf  in  support  of  his  rule,  contended,  that  Cuffe 
V.  Brown  had  over-ruled  this  practice.  That  case  was 
not  stronger  than  the  present,  yet  there  the  Lord  Chief 
Baron  held  no  part  of  the  premium  to  be  returnable.    - 

(a)  SPrke,  508. 

Vol.111.  S  Here^ 
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.]B10«         Here,  sufficient  reasons  appear  on  the  afiidavit  for  the 
'  master's  not  taking  back  his  apprentice.     This  is  an 

Pbaxkxro*      appeal  to  the  equitable  jurisdiction  of  the  Court,  as 
was  the  case  in  the  Exchequer. 

Abbott  C.  J.     It  is  extremely  convenient  that,  in 
Gases  like  the  present,  the  Court  should  exercise  a  sum- 
inarj  jurisdiction  for  adjusting  disputes  between  the 
* '  officers  of  this  court  and  thdr  clerks.     It  appears  to 

have  been  exercised  by  us  and  by  our  predecessors ; 
and  I  think  we  ought  not  to  disturb  so  useful  a  prac- 
tice. This  is  very  different  from  the  case  cited  from 
the  Exchequer.  Our  jurisdiction  here  depends  on  the 
.authority  of  the  Court  over  its  own  officers.  Tliis  rule 
tmust^  therefore,  be  discharged. 

Batlet  J.  The  application  on  the  part  of  the 
|»rents  of  the  apprentice  was  most  reasonable;  and  I 
tbink  that  there  is  no  doubt  that  we  have  jurisdiction 
in  the  matt^.  If  no,  it  is  not  suggested  that  the 
anm  ordered  by  the  Master  to  be  returned  is  not  a 
proper  sum. 

HoLRoYD  Ji  {a)  concurred. 

RUl^  disfchai'ged. 

(a)  Sett  J.  had  left  the  Court. 
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Holme,  Clerk,  against  Dai-by,    Gent,      -faft^^^ 

one,  tec. 

7     PTILLIAMS  sheared   6ii\ise   ftgamst  a   rule  dr   JViiKir    Tb 

^^r  ^1  |PB§Jh  /flHSfl  lift 

setting  aside  the  jitdgltient  signed  in  this  case  for   ymottdatHmfUm 
irregularity,  with  costs.    The  bill  ivas  filed  in  the  va-   laii^topmfai 
catioh  afkei-  last  Trinity  term ;  and  was  entitled  as  oIT  ^^I^hj; 
that  term;    Tlie  defetfdant,  witfiin  the  first  four  Aiyti   ISUn^mm 
eF  thfe  Jji^ent  tertn,  put  in  a  pleii  itt  abatfettidit ;  wh^hs- 
tipbn  the  plaintifiTsTgti^  jtidgmeUt    It  Was  cont^ed^ 
that  this   pl^  was  a  nullity,  befiig  pleaded  aftet  a 
g^eral  imrparlanfce.    And  for  this,  Wetler  v.  JVatkery 
i  WiUiam^s  Samid^Sy  2.  note  2.,  Was  cited. 

P€r  Curiam.  The  judgment  is  irregular ;  fot  tiie 
biU  must  appear,  upon  the  face  of  it^  to  have  bMI 
filed  in  vacation^  or  otherwise  it  will  be  erroMWtfH 
This  case,  ithet^fore,  does  not  fall  within  the  geaend 
rule  above  laid  down  $  and  the  defendant  is  here  0Sh 
tkled  to  jplead  in  abatenteut^  wkhin  tiie  first  fosor  divfit 
oi  the  presat  term. 

Rule  ablsolttt^ 
Header  and  Chithf  wei-6  in  suppott  of  the  rule. 
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isid. 


SUSSiT  aaot.  '^^^  ^™®  against  Febrand. 

A*ff?^SiLui  jyENMJNj  on  a  former  day  in  this  term,  obtained 
•Dd'iMcnioiilsr  a  rule  nisi  for  a  mandamus  to  the  defendant,  who 

•uptriiiiini  was  One  of  the  coroners  of  the  county  of  Lancaster^  to 

w^^^aLtfiBL  proceed  with  an  inquest  holden  at  Oldham^  on  the 

^••^  not  irom  ''^y  °^  ^^^^  ^^^  which  had  been  adjourned  from  the 

^J^2/3"  middle  of  October  last,  till  the  2d  day  of  December  next 

npv  Tinim  It  appeared,  on  shewing  causey  that  the  jury,  on  the 

■btoiiitdy  foid.  ^^  ^f  September  last,  had  been  summoned  and  sworn, 

not,  Siap^m^  super  visum  corporis,  by  a  clerk  of  the  name  of  BaUye^ 

•ft«r  an  ad-  ^^q  attended  in  the  coroner's  absence ;  that  the  inquest 

Joamment  by 

the  oaroiier  of     was  then  adjourned  for  a  few  days,  and  that  the  body 
mntanynum-    ^^^Bfl  m  the  mean  tune  buned ;  that  on  the  coroner  s  at- 

oamus  to  com-      - j»       •         *  ^i      •  i    *       ^ 

peL  him  to  pro-    tencung  m  person,  the  jury  were  re«swom,  but  not  super 
•^^■*'  visum  corporis,  and  the  coroner  proceeded,  for  many 

days,  to  examine  witnesses.  Whilst  the  inquest  was 
proceeding,  the  coroner,  without  being  accompa- 
nied by  the  jury,  caused  the  body  to  be  disuiterred, 
and  took  a  view  of  it.  The  Court,  upon  this,  suggested 
that  these  proceedings,  from  the  first,  were  void,  and 
if  so,  that  they  could  not  grant  a  mandamus  to  com- 
pel them  to  be  proceeded  in ;  and  Best  J.  referred  to 
HawkinSj  lib,  2.  c.  9.  s.  24.     They  then  called  upon 

Denman  and  Tindal  to  support  their  rule.  They  con- 
tended, that  though  the  clerk  had  no  authority  what- 
ever to  swear  the  jury,  yet  that  it  was  enough,  since 
they  had  been  re-sworn  by  the  coroner  himself;  and 
that  it  was  not  necessary  to  swear  them  super  visum 

cor- 
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corporis.     It  is  admitted,  that  both  coroner  and  jury         1819« 

must  proceed  super  visum  corporis.     But  here  they 

have  so  done ;  for  the  jury  have  been  properly  BWorDf 

and  have  seen  the  body,  and  the  coroner  has  also  had 

a  view  of  it,  and  it  is  not  essential  that  the  jury  and 

coroner  should  see  it  at  the  same  time.     Besides,  if 

there  be  a  reasonable  ground  for  doubt,  the  Court  will 

not  decide  it  now,  but  leave  it  to  the  coroner  ta  make 

it  the  subject  of  his  return  to  the  mandamus. 

Abbott  C.  J.  If  it  be  perfectly  clear  that  the  jury 
in  this  case  were  at  first  unlawfully  assembled,  the 
Court,  of  course,  will  not  grant  a  mandamus  to  pro- 
ceed with  this  inquest ;  For  the  only  result  of  such  a 
proceeding  would  be^  that  the  inquest,  if  proceeded  in^ 
would  be  bad,  and  the  record  might  be  quashed.  Now 
I  am  of  opinion  that  this  proceeding  was  irr^ular 
from  its  commencement.  It  is  laid  down  by  my  Lord 
Hale  (a),  that  **  when  it  happens  that  any  per8<yi 
comes  to  an  unnatural  death,  the  township  shall  give 
notice  thereof  to  the  coroner,  otherwise,  if  the  body  be 
interred  before  he  come,  the  township  shall  be  amerced,'' 
And  it  appears,  that  when  this  notice  is  given  to  the 
coroner,  his  duty  is  to  issue  a  precept  to  th^e  constable 
to  return  a  competent  number  of  good  and  lawful  men 
to  appear  before  him,  to  make  an  inquisition.  When 
they  appear,  they  are  to  be  sworn,  and  charged  by  the 
coroner,  to  enquire,  upon  the  xiiem  of  the  body^  how  the 
party  came  by  his  death.  It  is  said  by  Hawkins  {a}f 
that  the  ^^  coroner  can  take  inquisition  of  death  only 
upon  view  of  the  body,  and  not  otherwise.     Therefore^ 

(a)  9  H.H.  59, 60.  (6)  9  ffavfk.  c  9.  #.  W. 

S3  if 
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1819.  if  thf  body  be  interred  before  he  come,  he  must  dig  it 
*—*"^  t^  and  this  he  may  do  lawfully  within  any  convenient 
agiikii  time,  as  within  fourteen  days."  In  addition  to  this, 
theie  if  the  4  EAo^  1.  stat.  2.,  de  officio  coronatoris,  in 
livhich  it  is  stated  to  be  the  duty  of  the  coroners 
^q0od  accedant  ad  occisos,''  and  afterwards,  **  si  qnis 
anitni  talinm  occdsus  iuerit,  in  campis  vel  boscis  ^  ibi 
iwoadatur^  they  are  directed  to  enquire  as  to  the  mode 
by  which  he  came  by  his  death.  Now,  taking  ^ 
whole  of  this  together,  it  appears  to  mc,  that  there 
qui  be  no  gpod  bqpiestt  unleto  the  coroner  and  the 
jorprs  are  both  preempt  at  the  same  time,  and  the  path 
is  «4°upistered  by  the  former  to  the  letter  super  yisum 
eprppris.  K^  indeed*  after  this  inquest  had  proceeded, 
xfgp^  tl|p  arrival  of  the  corpnef  himself,  both  he  and 
tb#  jury  hpd  gqiie  to  view  the  body,  and  the  jury  had 
tjl^eif  beep  resworpi  U  might  have  beep  a  good  inquest 
T^%i  however,  was  not  done  ;  and,  therefore,  I  am  of 
9|4piPP  (b^t  this  ipquesjt  was  wholly  void,  and  that 
W^  pught  not  \Q  grant  apy  mandamus  to  continue  its 

.  Ba?i«ey  J.  I  entertain  no  doubt  upon  the  ^re^ept 
qne^ion.  I/ioking  at  the  different  authorities  which 
l^y^  bieisn  citedf  and  the  form  of  inquisitions  which  are 
invariably  stat^  to  be  tak?n  ^^  upon  the  view  of  thp 
body  of  A^  ^.,  pow  lying  dead,''  thi^  question  seems  \q 
be  placed  beyond  all  doubt.  The  words  of  the  statute 
^f  ds  officio  cofpnalnris"  are  yery  emphatical ;  *^  ad  oo 
cLios  accedant  vel  ad  subito  mortuos."  The  coroner, 
tibere&re^  is  to  go  to  the  dead  body,  and  the  jury  are 
there  to  be  sworn  to  inquire  into  the  cause  of  the  death. 
The  coroner's  duty  is  partly  judicial.    It  belongs  to 

him, 
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ium,  and  to  him  only,  to  adniiaistec  the  oath  to  th^  l%l9i 
jury,  who  cannot,  as  it  seems  to  me,  be  pi^operly  sworn 
unless  by  the  coroner  and  super  visum  corporis.  Now 
in  the  present  case  it  appears,  that  on  the  8tb  o(Sq>* 
tember  the  oath  of  inquest  was  administered,  and  the 
dead  body  viewed  by  the  jury.  But  (hen  the  oalh  wad 
administered  by  a  person  wholly  without  authority. 
At  that  tim^  therefore,  tb^  jury  w^ce  not  Qndor  »  valid 
obligation  tQ  inquire^  ,but  w^ret  m^^  stmngeri  to.t)HI 
traqsactipft.  Apd  vb^n  the  jury  wer^  wqxn  ofrp4l  \^ 
the  cor(^)fi|r,  upou  bis  arriv|il,  it  was  wpt  dpne  fiqiep 
visum  porpofis.  Nqr,  indeed,  did  \!t^f(y  ev^  viei|c  tl)§ 
li9^y  ftfi^y  the  oath  w§s  aflmipi^tefpd  tp  tJippi  by  ^ 
cpfpner*  For  thpii^h,  on  the  ^^th  of  ^pt^mber^  thu 
CQiro^er  viewed  the  body»  tb^  jury  wcpre  pot  tiiQU  pi^ 
^Ut.  J  am,  therefore  pf  opi^ipu  that  we  qught  npt  U) 
m^ke  this  rule  absolute.  Fqi?  wp  should  ^  doiqg 
gr^t  injustice  if  we  w^re  tq  grant  a  mMd^ipUi  tQ 
the  cprpner  to  proqeed  in  an  inquiry  illegally  qpBir 
fUencefJ,  illegally  proceeded  in,  and  which  o^u  h^^e  flo 
proper  or  sfttisffu^tory  X^^\U 

^pLRoyp  J..  I  am  of  the  ^^ipe  opinion.  If  tbi$  iA(m^( 
W^e  to  proc^d,  it  would  be  ut^terly  illegal.  Fprtbougl^ 
the  ptatute  de  oQ)c}o  corqnatoris  does  npt  expressly  spy 
\\\^  \\^^  coroijer  pbftll  t^ke  hi?  inquest  pu  thp  vipw  of 
thp  dead  body,  and  that  ^  inquest  ptherwise  t^iken  by 
him  shall  be  void,  yet  \\>  is  clearly  laid  down  l^  ^  ^e 
bppks,  that  a  coroner  has  no  manuer  pf  power  tp  tajce 
an  inquisidpu  of  de^th  without  a  view  pf  (he  bo(|y| 
and  that  any  suqh  inquest  taken  by  him  wjthput  ^uch 
view  is  merely  void.  Unless  it  be  ap  inquest  sup^r 
visum  corporis  it  is  wholly  an  extr^udicial  proceeding. 

S  4  In 
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1819«'  In  this  case^  if  the  jury  had  been  sworn  afresh  by  the 
coroner  when  he  viewed  the  body,  and  the  witnesses 
had  been  examined  afresh,  the  inquest  would  have 
been  legal.  Bnt  that  was  not  done ;  and  I  am  of  opi« 
nion  that  we  ought  not  to  grant  a  mandamus  to  con- 
tinue a  proceeding  so  illegally  conducted. 

*  Best  J.  I  am  clearly  of  opinion,  that  the  proceed- 
ings before  the  coroner  have  been  conducted  with  so 
much  irregularity^  that  a  valid  inquest  cannot  now  be 
found.  We  ought  not  to  compel  by  mandamus  the 
coroner  to  proceed,  when  we  are  satisfied  that  th^ 
inquest,  when  found,  must  be  quashed  by  the  Court  into 
which  it  will  be  returned.  The  jury  were  summoned 
by  and  sworn  before  the  coroner's  clerk.  Now  if  the 
coroner  could  act  by  deputy,  and  t^his  clerk  was  duly, 
appointed  such  deputy,  (which  does  not  appear,)  the 
inquiry  should  have  been  concluded  before  him.  But 
after  this  the  coroner  makes  his  appearance,  and  goes 
on,  having  re-sworn  the  jury,  but  without  having  liad 
any  view.  After  several  more  days  are  consumed  in  ex- 
amining witnesses  before  the  coroner,  it  is  suggested  to 
him  that  he  has  had  no  view  of  the  body,  and,  there- 
fore^ that  he  had  no  authority  to  proceed  with  the 
inquest.  Upon  this  suggestion  he  goes  to  the  church, 
causes  the  body  to  be  disinterred,  just  looks  at  the  face 
of  the  deceased,  and  then  orders  the  corpse  to  be  again 
covered  up.  This  was  not  a  sufficient  view  of  the  body 
to  give  him  authority  to  proceed.  He  should  have 
had  an  opportunity  of  seeing  whether  there  were  any 
marks  of  violence,  and  of  ascertaining,  from  the  appear- 
ance of  the  body,  what  was  the  occasion  of  the  death 
of  the  deceased.  At  the  time  that  he  took  the  view,  the 

jury 
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jury  should  have  attended  him,  that  they  might  have  had  J  8 1 9. 
the  advantage  of  his  remarks  on  the  appearances  that 
the  body  exhibited.  It  has  been  said,  it  is  sufficient  if 
the  jury  see  the  body  at  one  time,  and  the  coroner  at 
another ;  as  well  might  it  be  said  that  the  judge  might 
hear  the  evidence  at  one  time  and  the  jury  at  another. 
If,  however,  this  view  was  sufficient,  the  coroner  should 
have  sworn  the  jury  again,  and  proceeded  de  novo. 
Instead  of  this  he  goes  on,  adding  other  evidence  to 
what  had  been  taken  before  the  view  by  himself,  and 
the  whole  mass  was  to  be  summed  up  to  the  jury,  who 
were  never  regularly  sworn  at  all.  The  passage  which 
I  deferred  to  during  the  argument,  from  HanJcinsy 
shews  that  an  inquest  so  taken  must  be  quashed.  Let 
it  not,  however,  be  understood  that  it  is  Ukely  that 
public  justice  will  be  impeded  by  this  accident.  The 
proceeding  before  a  coroner  is  only  one  of  several  in 
cases  of  murder :  application  may  still  be  made  to  ma- 
gistrates or  grand  juries  ;  and  I  do  not  lament  that  an 
inquiry  is  stopped,  which  has  been  so  iUegally  con* 
ducted  as  the  one  now  before  the  Court. 

Rule  discharged,  (a) 

Cross  Seijt.,  and  /.  Williams^  were  to  have  shewn 
cause. 


(a)  In  2  H,  H.  58.  it  is  said,  if  a  coroner  take  an  inquisition  with- 
out view  of  the  bodj,  he  may  take  a  second  inquisition  super  visum  cor- 
poris, and  that  second  inquisition  is  good,  for  the  first  was  absolutely 
▼oid.  And  in  p.  66.,  after  stating  that  the  coroner  can  only  take  an 
inquisition  super  visum  corporis,  he  adds.  And,]  therefore,  in  ancient 
times,  if  a  man  were  hurt  in  the  county  of  A,  and  died  in  the  county  tf 
B*y  the  coroner  of  J9.  could  not  take  an  inquisition  of  his  death,  because 
the  stroke  was  not  given  in  that  county,  and  the  coroner  of  A.  c\ndd  not 
take  the  inquitUion,  because  the  body  was  in  the  county  ofB.:  but  they 
used  to  remore  the  bod^  into  the  county  of  ji,,  and  then  the  coroner  of 
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^.  Pi^  fP  *»k»  the  iaquUitH^o.  6  H.I,  10.  i|.  s  ap4  the  statute  zefcnvd 
to  |>y  the  Court,  de  officio  coronatoris,  at  the  conclusion,  after  4escrih- 
ing  the  mode  of  taking  the  inquest,  says>  £t  hiis  inquisitis  statim  sepeli- 
imiur  fXMrporfi  mortuoruin  vel  ocdsormii.  So  that  anciently  U  «bou|A 
seem,  the  body  was  lying  before  the  jury  and  coroner  during  the  whole 
inquest ;  and  in  truth,  the  hoAy  is  itself  part  of  the  evidence  to  the  jury. 
Jf,  ^D,  they  $ee  i^  before,  |>^^  pot  i^ftff  they  are  swor|i,  a  mat^n^l  gaff 
of  the  eridence  given  to  them  is  gi^n  when  they  are  not  upon  oath  In 
corroboration  of  this  y\ew  of  the  subject,  it  is  to  be  observed,  that  *'  if 
f)ie  bo4y  b9  iipt  A^und^  or  |f  it  |i9Te  lain  so  long  before  the  caronoph^ 
viewed  it^  that  he  can  in  no  way  be  assisted  from  the  vinu  in  taking  Aif 
inquest,  or  if  there  be  danger  of  infecting  people  in  digging  of  it  up,  th« 
inq^e^  Ofight  nqi;  tq  be  faken  by  th^  cqropcr,  uif less  he  have  a  •(Nac|f4 
vnit  or  commission  for  that  purpose,"  Hawk.  lib.  2.  c.  9.  s.  23. ; 
and  with  respect  to  a  second  inquest,  the  law  is  thus  laid  dovm.  So 
f^j,  he  iniiy  di^  ifp  t|ie  bo4y»  if  fhe  fifit  ipquisitioi>  be  qu?s{ied.  ^. 
533,  But  it  must  b^  by  order  of  the  King's  Bench  on  motion, 
Ar.  167.  And  the  Judges  will  exercise  their  discretion,  according  to 
tbfi  tiof^  and  cir)c^msti^lces9  fvh^es  hp  shi^  or  sliall  pot  ^  it.  IjaUh 
377.     ^tr.  22.  533,     2  Mod,  16. 


Mondajft 
November  29fiL 


The  Company  of  Proprietors  of  the  Margate 
Pier  ajraimt  Geqrgp  Hannam,  Esq.,  Jam£$ 
Dy^qn^  Esq.,  ftnd  two  Others. 


Thaactsofa 
justice  of  the 
peace,  who  has 
not  duly  quali- 
fied, are  not 
absolutely  void; 
and  therefore,  ^ 
persons  seizing", 
goods,  under  a 
warrant  of  dis- 
tress, signed  by 
a  justice  who 
had  not  taken 
the  oaths  at  the 
general  sessions, 
nor  delivered  in 
the  certificate 
required,  are  not 

trespassers. 


'T'RESPASS  for  taking  goods:  Plea,  not  guilty. 
There  were  two  questions  in  the  case:  First, 
whether  the  plaintiffs  were  liable  to  be  rated  to  the 
poor.  The  Court  decided  that  they  were;*  ani  their 
judgment  was  grounded  on  the  special  provisions  of 
the  acts  of  parliament  creating  the  company,  and  the 
peculiar  Qatup^  of  the  property.  It  is,  therefore,  un- 
necessary to  state  that  part  of  the  case.  The  second 
qufsstion  was,  whether  the  warraqt  of  distress,  sigqed 
by  the  defendants,  Hannam  and  Dyson^  was  legal ;  and 
that  depended  upon  the  question,  whether  the  acts  done 
by  Dyson^  as  a  justice  for  the  cinque  ports,  were  valid, 

he 
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be  having  omitted  to  deliver  in  a  certificate,  or  to  take 
the  oath  at  the  general  sessions  in  the  cinque  ports,  as 
required  by  the  act  of  parliament*  The  facts  of  the 
case,  and  the  clauses  of  the  acts  of  parliament  applicable 
to  the  question,  are  fully  stated  by  the  Lord  Chief  Justice^ 
in  delivering  the  judgment  of  the  Court.  The  case  was 
argued  by  Adolphus  for  the  plaintiff,  and  BoUand  for 
the  defendant.  For  the  plaintiff  it  was  urged,  that  the 
5 1  G.  S.  c.  36.  required  the  justices  for  the  cinque 
ports  to  qualify,  and  that  the  indemnity  act  applied 
only  to  those  who  actually  did  qualify.  Here,  the 
defendant,  Dyson,  had  not  qualified  at  the  time  of  the 
trial.  This  was  not  like  the  case  of  a  person  who  prac- 
tised as  an  attorney  without  being  duly  admitted.  HSs 
acts,  indeed,  were  valid;  but  they  were  cured,  from 
time  to  time,  by  the  acts  of  the  parties  on  the  other 
side.  For  the  defendant,  it  was  urged,  that  the  acts  oF 
the  defendant,  Dyson,  were  not  void,  although  he  might 
be  liable  to  a  penalty  for  having  acted  without  being 
duly  qualified.  The  18  6. 2.  c.  30.  expressly  imposed 
a  penalty  on  such  a  person  acting  as  a  justice  without 
being  qualified.  The  51  G.  S.  r.S6w  applied  to  the 
cinque  ports,  and  was  in  pari  materia*  The  penalty^ 
though  not  expressly  mentioned  in  that  act,  will  attach. 
The  words  of  the  5 1  G.  S.  a  36.  were  not  stronger 
than  the  13  Car.  2,,  which  makes  void  the  election  of 
any  corporate  officer  who  shall  not  have  taken  the 
sacrament  within  a  year.  The  annual  indemnity  act 
relieves  such  a  person  firom  all  penalties,  and  makes  his 
intermediate  acts  valid.  This  was  like  the  case  of  a 
person  practising  as  an  altomey  without  being  duly 
admitted :  he  was  liable  to  a  penalty,  but  his  acts  were 
not  void.  The  inconvenience  that  would  follow  from 
the  construction  of  the  act  contended  kfr^  on.thepart  of 

the 
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the  plaintiff,  would  be  very  great    Every  person  acting 

under  the  authority  of  such  a  magistrate  would  be  guilty 

of  an  unlawful  act,  and  resistance  to  him  would  be  lawful. 

A  constable  might  even,  in  such  a  case,  become  liable 

to  a  charge  of  murder. 

Ctcr.  adv,  vdU 


Abbott  C.J.  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  of  trespass,  brought  for  levying  cer- 
tain poor-rates  for  the  parish  of  Saint  John  the  Baptist^ 
in  the  Isle  of  Thanet.  There  had  been  three  rates,  all 
regularly  made  and  published.  Two  of  the  three  had 
been  duly  allowed  by  two  of  the  justices  of  the  cinque 
ports.  The  third  was  allowed  by  the  defendants,  Han^ 
nam  and  Dyson^  acting  as  such  justices :  the  warrants 
of  distress  had  been  issued  by  these  defendants,  and 
executed  by  the  other  two  defendants,  one  of  whom  was 
an  overseer  of  the  poor,  and  the  other  a  constable  of 
the  parish.  Copies  of  the .  warrants  had  been  de- 
manded,  and  notice  of  the  action  given.  A  case  was 
reserved  at  the  trial  of  the  cause,  upon  two  questions: 
first.  Whether  the  plaintiffs  were  liable  to  be  rated  for 
the  relief  of  the  poor ;  secondly,  whether  the  acts  of 
the  defendant,  Dyson^  as  a  justice  of  the  peace  for  the 
liberties  of  the  cinque  ports,  in  the  matter  in  question, 
were  valid  or  not.  The  case  was  argued  before  us  upOn 
the  first  question  at  Serjeants^  Inn  HaU^  and  we  then 
gave  our  opinion  in  the  aflSrmative,  viz.  that  the  plain- 
tiffs were  liable  to  be  rated  for  the  relief  of  the  poor. 

The  second  question  was  spoken  to  at  the  same  time, 
and  afterwards  more  fully  argued  here  during  the  pre- 
sent term.  It  arises  in  this  manner :  By  an  act  of  the 
51st  of  his  present  majesty,  c.  S6.^  his  majesty  is  author- 
ised  tg  issue  ^  commission,  to  be  directed  to  certain  per- 
sons 
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sons  to  be  therein  named,  constituting  them  to  be  justices 
of  the  peace  within  and  throughout  the  liberties  of  the 
cinque  ports,  and  investing  them  with  the  same  power 
and  authority  as  belongs  to  any  mayor,  bailiff,  or  jurat, 
to  exercise  within  the  liberties  of  the  town  whereof  he 
is  mayor,  bailiff   or  jurat,     "  And  from  and  after," 
(these  are  the  words  of  the  statute,)  <^  such  commision 
or   commisions  shall  have  so  issued,  all  persons  and 
every  person  named  in  any  such  commission  or  com- 
missions, shall  be  and  they  and  each  of  them  is  and  are 
hereby  declared  to  be  justices  and  a  justice  of  the 
peace  within  and  throughout  the  liberties  of  the  cinque 
ports,  and  invested  with  the  same  power  and  authority 
within  and  throughout  the  same,''  as  belongs  to  any 
mayor,  bailiff,  or  jurat  within  his  port  or  town.     By 
the  third  section  of  this  act  it  is  provided  and  enacted, 
•*  That  no  person  or  persons  to  be  named  in  such  com- 
mission shall  be  thereby,  or  by  this  act,  authorized  to 
act  as  a  justice  of  the  peace,  unless  he  shall  have  such 
qualification  as  will  authorize  him  to  act  for  a  county, 
and  unless  he  shall  have  taken  and  subscribed  the 
oaths,  and  delivered  in   at  some  general  sessions  to 
be  holden  in   some  one  of  the  cinque  ports,  the  certi- 
ficate respectively  required  to  be  taken  and  subscribed  * 
and  delivered  in  by  persons  qualifying  themselves  to  act 
for  counties."     The  defendant,  Dysorij  had  taken  the 
oaths  under  a  writ  of  dedimus  potestatem,  but  he  had 
omitted  to  deliver  a  certificate,  or  take  any  oath  at 
any  general  sessions  in  any  one  of  the  cinque  ports ; 
and  upon  this  omission  the  objection  to  the  validity  of 
his  acts  as  a  justice  was  grounded. 

We  are  of  opinion,  that,  notwithstanding  this  omis- 
sion, his  acts  as  a  justice^  in  the  matters  in  question,  were 

valid. 
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1819*  valid.  An  otgection  of  the  same  nature  may  happea 
to  arise  in  some  cases  of  perscms  acting  as  justieds  flar 
counties  at  la^gej  and  this  gives  a  general  inportance 
to  the  question.  By  the  stat.  18  6«2i  ir;£0*^  it  is 
enacted,  <^  That  no  person  shall  be  capable  of  being  a 
justice,  or  acting  as  such  for  any  county^  without 
the  qualification  by  estate  therein  mention^,  and  who 
shall  not  take^  at*  some  general  or  quarter  sessions,  the 
oath  therein  prescribed.' '  And  by  the  second  section, 
*^  Any  person  who  shall  act  as  a  justice  without  havii^ 
taken  the  oath,  or  without  being  qualified,  shall  foi^ 
feit  100/."  It  is  obvious  that  if  tite  act  of  the  justice^ 
issuing  a'  warrant,  be  invalid  on  the  ground  of  such  an 
objection  as  the  present,  all  persons  who  act  in  the  ex- 
ecution of  the  warrant  will  act  without  any  authority : 
a  constable  who  arrests,  and  a  gaoler  who  receives  a  felon^ 
will  each  be  a  trespasser ;  resistance  to  them  will  be  iaw)- 
ful ;  every  thing  done  by  either  of  them  will  be  unlawful ; 
and  a  constable,  or  persons  aiding  him,  may,  in  some 
possible  instance,  become  amenable  even  to  a  charge 
of  murder,  for  acting  under  an  authority,  which  they 
reasonably  considered  themselves  bound  to  obey,  and 
of  the  invalidity  whereof  they  arfe  wholly  ignorant.  An 
exposition  of  these  statutes,  pr^nant  with  so  much  in- 
convenience, "  ought  not  to  be  made,  if  they  will  admit 
of  any  other  reasonable  construction.  "  Acts  of  parlia- 
ment," says  Lord  Coke,  "  are  to  be  so  construed,  as  no 
man  that  is  innocent,  or  free  from  injury  or  wrong,  be 
by  a  literal  construction  punished  or  endamaged."  We 
think  these  acts  do  most  reasonably  admit  of  another 
construction.  We  think  the  restraining  clauses  are 
only  prohibitory  upon  the  justice.  By  the  particular 
act  upon  ^hich  this  question  ha^  ari3en,  Mr.  Dyson^ 

having 
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having  been  nbnied  in  the  Commission,  is  dedardd  to 
be  a  Justice,  and  inte^ted  with  power  ahd  adthoritj^  as 
such.     The  proper  effect,  therefore,  as  it  seeftnstD  ii% 
of  the  third  section,  is  only  to  make  it  unlawful  in  him 
to  act  as  sdcH;  but  not  to  make  his  acts  invalid.  Many 
persoils,   acting  as  jdstices  df  the  peace  in  viiiti^  lyf 
offices  in  corporations,  have  been  ousted  of  their  offioci 
from  some  defect  In  their  election  or  appointment ;  and 
although  all  acts,  properly  corporate  and  official,  done 
by  such  persons^  are  void^  yet  acts  done  by  tbehi  as 
justices,  or  in  a  judicial  character,  have  in  ho  instaitoe 
been  thought  invalid.     This  distinction  is  well  known. 
The  im^'^t^bf  the  public  at  large  requires  that  the 
acts  done  should  be  sustained :  sufficient  eflfect  is  gnrcfla 
to  the  statutes  by  considering  them  as  petal  upon  the 
party  acting.    No  pecuniary  penaltjr,  indeed^  11  tibr 
posed  by  the  stat.  51  G.  3.;  but  a  justice  acting  cxm- 
trary  to  its  prohibitory  clause  will  subject  himself^  if  licit 
to  the'  penalty  of  the  18  Qi2^  yet  certainly  to  a  prose- 
cution by  indictment.  For  these  reasons  wc  think  there 
must  be  a  judgment  of  nonsuit 


1819. 


agMtt 
Haxxam. 


Cqoper  against  Nias. 


Monday t 

JN0V€flt9tlr  m9mBm 


A  RULE  nisi  had  been  obtained,  calling  upon  the  Judgment  of 
.  ^  non  pros,  muit 

defendant  to  shew  cause  why  the  judgment  of  non-  be  ngned  within 
pros,  and  the  subsequent  proceedings  thereon^  flUoiiid  f^mi  the  MUrh 
not  be  set  aside  for  irregularity.     The  defendant  was  ®'*^®'^*' 
held  to  bail  on  a  bill  of  Mtddlesexj  returnable  on  the 
6th  Navetnber,  1818;  he  surrendered  on  the  7th  Nop 
vember,  and  afterwards,  on  the  11th  NdOember^  justified 
bail.    There  being  no  further  proceedings  6n  the  part 

of 
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1819.  of  the  plaindfi^  the  defendant  signed  judgment  of  non* 
pros  on  the  6th  Naoemb&f  1819,  for  want  of  a  declar- 
ation. And  now 


[Coom 


Wal/btd  shewed  cause^  and  contended  that  the  de- 
fendant had  twelve  months  to  sign  judgment  of  non- 
pros, within  twelve  months  from  the  day  of  justifying 

il ;  and  he  cited  White  v.  fVkite.  (a) 


Abraham^  contr^  relied  on  JVorUy  v.  Lee  (i),  and 
Pem^  V.  Harvey,  (c) 

Per  Curiam.  The  rule  is,  that  if  the  plaintiff  does  not 
declare  within  a  year  after  the  return-day  of  the  writ, 
he  is  out  of  court.  The  safest  course  is  to  reckon 
the  twelve  months  from  the  return-day:  the  time 
given  to  put  in  and  perfect  bail  is  merely  matter  of 
indulgence. 

Rule  Absolute,  without  Costs. 

(o)  Impey,  K.  JB.  585.         (})  2  T.  R.  112.         (f)  5  7.  JR.  123. 


M<mdasf.  Carmack  and  Another  against  Gundrt  and 

Others. 


HPHIS  was  an  action  against  the  defendants,  who 
were  country  bankers,  upon  ninety-eight  pro- 
missory notes,  for  a  guinea  each.  The  declaration 
contained  a  count  upon  each  note^  and  the  money 
counts.  The  Court,  after  hearing  Chitty  fot^the  plain- 
tiff, and  Bayley  for  the  dcfencjant,  ordered  it  to  be 

re- 
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referreil  to  the  Master  to  strike  out  all  the  counts  on         1810. 

the  notes  except  the  first,  the  defendant  undertaking  to 

permit  all  the  other  notes  to  be  given  in  evidence  upon         agaimti 

the  account  stated,  and  not  to  bring  any  writ  of  error. 

The  costs  of  those  counts,  and  of  the  application,  were 

to  be  costs  in  the  cause,  (a) 


(a)  Sec  Lang  v.  Smiih,  U.  56  0,5.  5  Smith' i  RqtoriM,  115. 


Hunter  against  Campbell,  M^.  P. 

A  RULE  had  been  obtained  in  this  case,  calling   Ainciiib«rof 
psrlismcnt  bsd 

upon  the  plaintiff  to  shew  cause  why  the  bond  given  •  bond 

given  in  this  case  by  the  defendant,  and  two  sureties,  ttc»,coMlitioncd 

pursuant  to  4  G.  3.  c.  S3.,  should  not  be  delivered  up  to  ^^^^^^^ 

be  cancelled.     In  Tn'm/v  vacation,  1818,  the  derend-  ifworwdin 

*^  Uie  action,  pur* 

ant  was  sued  by  original,  on  a  bill  of  exchange,  and    Mjantio4C3. 
gave  the  bond  in  question,  with  two   sureties,   con-   foreuul,  be. 
ditioned  for  payment  of  the  sum  tliat  might  be  re-    TbTcour/rL** 
covered  with  the  costs  of  the  action.     He  aflcrwardi   ^^*^^ 
became  bankrupt,  and,  on  the  17th  Jia^,  1819,  ob-   c^ictUcd. 
tained  his   certificate.    The  cause  was  set  down  for 
trial  at  the  sittings  in  Jjmdon^  after  ISkhadmax  tenn» 
1818,  and  being  stayed  by  injunction,  had  been  made 
a  remanet  from  sittings  to  sittings  ever  since.  And  now 

Campbell  shewed  cause.  As  the  sureties  had  no 
power  to  render,  they  are  in  the  situation  of  bail  io 
error,  in  whose  behalf  the  Court  will  not  interfere, 
although  the  principal  has  become  bankrupt,  and  ob« 

V0L.IIU  T  tained 
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ugakut 

CAItfteLt. 
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tained  his  oertificate.  Soidhcate  ▼.  Braitkuoaite.  (a)  In 
the  commoii  case  of  bail  to  tlie  action,  where  the  re* 
oogiubaaioe  k  in  the  alternative^  the  bail  are  supposed 
to  render  their  principal^  wlio  has  beeome  bankrupt^ 
and  obtained  his  certificate ;  and  thus  to  perform  the 
condition  of  the  recognizance. 


ScaHeHvaA  JftUky  contr^  insisted,  that  unless  the 
plaintiff  undertook  to  impeach  the  certificate,  tHb  va- 
lidity of  which  might  be  tried  on  an  issue,  the  Court, 
to  avoid  circuity,  would  order  the  bond  to  be  de- 
livered up  lo  be  cancelled.  If  the  certificate  be  good, 
it  is  a  bar  to  the  action,  and  the  sureties  cannot  be 
liable. 

Per  Curiam.  A  bond  given  under  the  4  G.  3.  c.  33. 
is  analogous  to  bail  in  error.  The  sureties  will  be 
liable  if  the  plaintiff  recover;  and  it  would  be  most 
improper  to  determine^  in  this  summary  manner, 
whether  the  action  was  barred  by  the  certificate. 

Rule  discharged. 


(a)  1  T.X,  624, 
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1819. 


Bishop  against  Best. 


A    RULE  nisi  had  been  obtained  for  setting  aside   Sewmdjmn 

the  writ  of  inquiry  and  execution,  in  this  case^  •ftv'ladgme^ 

for  irregularity.      It  appeared,  that  about  twelve  years  ^^ntiff*  ^^ 

ELgOj  the  plaintiff  had  obtained  a  judgment  against  the  brought  an 

defendant;   and,  in  Easter  term,  1818,  had  brought  an  judgment, 

action  on  that  judgment      After  judgment  had  been  ment hadbeen 

signed  in    this   second  action,    a  writ  of  error  was  2^b  thedL 

allowed  on   the  first  judgment ;    after  which  the  pro-  ^^*  !?^ 

ceedings  sought  to  be  set  aside  were  had,   and   the  enwapontiM 

damages  were  levied.  HddTi&t  tbs 

Scarlett  and  F.  Pollock  shewed  cause,  and  contended  Dotwitfasteiid^ 

that  this  writ  of  error  was  evidently  for  delay ;  and  ^^^1^^°"* 

that  it  was  too   late  to  sue  out  a  writ  of   error,  ?»;»«»nd 

'  judgment. 

after  an  action  had  been  brought  on  the  judgment 

Marryatt  and  Espinasse^  contra,  relied  on  Bemsell  v. 
Black,  (a)  There  the  defendant  brought  a  \%Tit  of 
error ;  and  the  plaintiff  brought  another  action  on 
the  judgment,  and  recovered.  It  was  held,  that  he 
could  not  sue  out  execution  on  the  second  judgment 
till  the  writ  of  error  was  determined. 


Abbott  C.  J.  In  that  case,  the  writ  of  error 
was  allowed  before  the  second  action  was  brought, 
and  the  second  action  was  intended  to  defeat  the  writ 

(a)  3  T.  R.  645. 

of 
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1819.  of  error.  Here  the  writ  of  error  was  intended  to  defeat 
the  action  on  the  judgment,  and,  being  brought  so  many 
years  after  the  judgment  in  the  final  action  was  per* 
fected,  was  evidently  for  delay ;  and  in  case  the  writ  of 
error  succeeds,  the  defendant  will  be  entitled  to  have 
the  money  levied  under  the  execution  returned.  The 
rule  must,  therefore,  be  discharged  with  costs. 

Rule  discharged. 


KKD  Of  MICHAELMAS  TERM. 


CASES 


ARGUED  AMD  DETERMINED  18S0. 


IN   THE 


Court  of  KING'S  BENCH, 


IN 


Hilary  Term^ 

In  the  Sixtieth  Year  of  the  Reign  of  George  IIL 
and  First  of  George  IV, 


Sargekt  against  Morris,  (a)  Uimday, 

January  24th|i 

T)ECLARATION  stated,  that  the  Defendant  was  the   By  a  bill  of 

owner  of  a  vessel  lying  in  the  river  Guadalquiver,   ^^^  Stttod*^ 
and  bound  to  London ;  and  that  the  plaintiff,  at  the  Jf^"  ****  ^^ 

^  ^  tot  the  conugn- 

special  instance  and  request  of  the  defendant,  caused  to   ^*  ^^*  *"  *"• 

name,  to  the 

be  shipped  on  board  the  vessel  certain  goods,   to  be   consignee.    At 

the  time  of  ship  * 

taken  care  of,  and  safely  and  securely  conveyed  by  the  mcnt,  the  con- 
defendant  within  the  vessel,  under  the  deck  thereof^  to  pro'^ty  in°the 
Lofidon,  and  there  to  be  safely  delivered,  dry  and  well  ^^  actkln' 
conditioned,  for  the   plaintiff;    and  in   consideration  «g»»nstUie8hip- 

*^  owners  for  dam- 

age done  to  the 
goods,  must  be  brought  in  tlie  name  of  the  consignor;  and  that,  although  the  consignee  had 
insured  the  goods  and  advanced  the  premiums  of  insurance  before  the  arrival  of  the  ship. 

^a)  The  Judges  of  this  Court  sat  at  Serjeanis*  Inn  on  the  17th  day  of 
January,  and  succeeding  days,  when  thb  and  several  of  the  following 
cases  were  argued. 

Vol.  hi.  U  thereof, 


Moftus. 
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1820.  thereof,  and  of  a  certain  freight  to  be  paid  by  plaintiff 
"""■  to  defendant,  he  undertook  to  taki  care  of  and  safely 
against  convey  the  said  goods  and  merchandises,  within  the 
vessel,  and  under  the  deck  thereof,  and  deliver  the 
same  as  aforesaid.  Breach,  that  the  defendant  placed 
and  put  the  goods  upon  the  deck  of  the  vessel,  and 
otherwise  conducted  himself  witli  great  negligence,  by 
reason  whereof  the  goods  were  greatly  damaged. 
Plea,  non-assumpsit.  At  the  trial  before  Abbott  C.  J., 
at  the  London  sittings  after  last  Trinity  term,  it  ap- 
peared that  the  goods  were  shipped  by  Bayo  and  Son 
of  Seville,  and  that  they  were  the  parties  interested  in 
the  goods.  By  the  bill  of  lading,  the  Captain 
acknowledged  to  have  received  on  board  the  vessel,  and 
under  the  deck  thereof,  of  Don  Pedro  Bayo  and  Son, 
the  goods  therein  mentioned;  and  it  then  proceeded  in 
the  following  words :  "  I  undertake  to  deliver  the  same 
to  you,  and  in  your  name,  according  to  custom  and 
usage,  to  Mr.  Sargent  or  his  assigns,  paying  freight,"  &c. 
The  plaintiff,  on  receiving  advice  of  the  shipment, 
effected  an  insurance  on  account  of  Bayo,  and  advanced 
the  premiums.  It  was  objected,  that  the  action  ought 
to  have  been  brought  by  Bayo  and  Son,  and  not  by 
the  present  plaintiff.  The  Lord  Chief  Justice  directed 
the  jury  to  find  a  verdict  for  the  plaintiff,  with  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi 
having  been  obtained  accordingly, 

Scarlett  and  F.  Pollock  now  shewed  cause.  The  plain- 
tiff, in  this  case,  had  a  qualified  property  in  the  goods, 
and  that  is  sufficient  to  entitle  him  to  maintain  this  ac- 
tion; for  he  had  paid  freight  and  premiums  of  insurance. 
To  that  extent,  therefore,  he  clearly  had  a  lien,  and 

might 
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might  maintain  trover.  There  is,  in  substance,  nothing  1820. 
in  this  bill  of  lading:  difierincc  from  any  other :  it  is  " 
only  an  expansion  of  the  real  contract,  m  all  cases ;  for  agam$t 
the  carrier  always  delivers  to  the  consignee,  for  and  on 
behalf  of  the  consignor.  In  Waring  v.  Cox  (a),  the 
plaintiff  was  not  named  in  the  bill  of  lading,  but  was 
an  indorsee  without  any  consideration;  here,  he  is 
named  in  the  bill  of  lading,  and  at  the  time  of 
arrival,  clearly  had  a  lien  on  the  goods.  For  before 
either  they  were  shipped,  or  the  bill  of  lading  was 
made  out,  he  had  been  directed  to  insure,  and  had 
come  under  an  engagement  or  duty  so  to  do.  He, 
therefore,  had  the  paramount  property  in  the  goods ; 
for  in  all  cases  of  general  property  and  special  pro- 
perty, the  person  having  a  special  property  is  entitled 
to  precedence.  The  contract  of  every  carrier  or  ship- 
owner is  doubtful,  and  is  made  either  with  the  consignor 
or  the  consignee,  according  to  each  particular  case; 
but,  generally,  it  is  to  be  intended  that  the  contract  is 
made  with  the  consignee.  If,  however,  the  consignee 
be  merely  the  agent  of  the  consignor,  or  a  mere  trustee, 
then,  indeed,  the  contract  is  made  with  the  consignor. 
Here,  the  consignee  was  a  trustee,  having  an  interest, 
and  that  interest  or  right  paramount  to  the  right  of 
the  consignor.  Much  prejudice  and  loss  may  arise  to 
British  merchants  here,  if  it  be  held  that  they  are  not, 
under  these  circumstances,  entitled  to  sue. 

Abboti'  C.  J.  It  does  not  appear  to  me,  that  our 
decision  against  the  present  plaintiff  is  likely  to  work 
any  prejudice  to  the  interests  of  commerce.     This  is  an 

(a)   1  Caffip6.369« 

U  2  action 
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1820.        actiou  on  a  special  contract,  founded  on  a  bill  of  lading, 
"""■^        on  the  face  of  which  it  does  not  distinctly  f^pear 

Sargxnt 

againsi  whether  the  contract  made  by  Bayo  and  Son  was  made 
on  their  own  behalf,  or  as  the  agents  of  Sargent j  who  is 
named  in  the  bill  of  lading  as  the  person  to  whom  the 
delivery  is  to  be  made.  That  fact  is,  however,  after- 
wards ascertained  by  other  circumstances ;  for  it  appears 
by  the  plaintiff's  answer  to  a  bill  in  Chancery,  that  the 
shipment  was  made  on  account  oiBayo  and  Son,  at  their 
risk  and  for  their  benefit,  and  not  on  the  risk  or  for  the 
benefit  of  the  present  plaintiff.  It  is  true,  if  the  goods 
had  been  delivered  to  him,  that  he  would  have  had  a 
lien  to  the  extent  of  any  advances  he  had  made  for 
freight  or  insurance  on  account  of  his  principal ;  and, 
if  there  had  been  any  deviation  so  as  to  discharge  the 
underwriters,  and  the  goods  had  never  arrived,  he  would 
have  been  entitled  to  recover  against  Bayo  for  such 
advances.  A  transfer  of  the  property  is,  however, 
very  different  from  a  transfer  of  the  contract.  It  ap- 
pears to  me,  that  this  action,  at  the  suit  of  the  present 
plaintiff,  is  not  maintainable. 


Bayley  J.  This  is  an  action  on  a  special  contract ; 
and  the  declaration  states,  that  the  plaintiff  caused  to 
be  shipped  on  board  the  defendant's  vessel,  certain 
goods,  to  be  carried  and  delivered  to  the  plaintiff,  and 
that  he  undertook  and  promised  the  plaintiff  accord* 
ingly.  The  declaration  therefore  describes  the  plain- 
tiff as  the  original  shipper,  and  the  original  contract  as 
having  been  made  with  him.  Now  I  take  tlie  rule  to 
be  this ;  if  an  agent  acts  for  me  and  on  my  behalf,  but 
in  his  own  name,  then,  inasmuch  as  he  is  the  person 

with 
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with  whom  the  contract  is  made,  it  is  no  answer  to  an        1820. 
action  in  his  name,  to  say,  that  he  is  merely  an  agent,        ' 
unless  you  can  also  shew,  that  he  is  prohibited  from        against 
carrying  on  that  action  by  the  person  on  whose  behalf 
the  contract  was  made.     In  such  cases,  however,  you 
may  bring  your  action,  either  in  the  name  of  the  party 
by  whom  the  contract  was  made,  or  of  the  party  for 
whom  the  contract  was  made.    In  policies  of  insurance^ 
it  is  a  common  practice  to  bring  your  action,  either  in 
the  name  of  the  agent  or  principaL     In  this  case,  the 
contract  appears,  by  the  terms  of  the  bill  of  lading,  to 
have   been  made  with  the  Spanish  house.     Then  for 
whom  was  it  made?  why,    upon  the  evidence  in  the 
cause,  on  account  of  the  Spanish  house.  It  is,  however, 
urged,  that  inasmuch  as  Sargent  had  made  certain  ad- 
vances on  their  account,  they  were  his  goods  at  the 
time  of  the  shipment.     Now,  in  the  first  place,  there  is 
no  evidence  to  shew,  that,  ai  the  time  of  the  shipment^  he 
had  made  any  advance  whatever.     At  that  time,  the 
right  of  action  was  vested  in  the  party  to  whom  the 
goods  belonged.     What  was  done  subsequently  does 
not  affect  this  point     As  to  the  advance,  I  take  it  to 
have  been  made  in  the  ordinary  way  in  which  an  agent 
makes  an  advance  for  his  principal,  in  respect  of  which 
he  would  be  entitled  to  sue  his  principal,   on  whose 
credit  the  advance  was  made.     If,  indeed,  the  goods 
had  reached  his  possession,  be  might  have  had  a  liea 
till  he  had  been  repaid;  but  no  lien  can  take  place  till 
the  goods  come  into  his  possession.    The  prospect  of  a 
lien  made  in  respect  of  advances  subsequent  to   the 
shipment,  never  cxin  satisfy  the  allegation  of  the  plain- 
tiff, that  he  had  caused  the  goods  to  be  shipped,  and 
that  the  defendants  contracted  with  him  to  deliver ;  the 

U  3  con- 
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1820«        contract,  in  fact,  was  not  with  him,   but  with  Bat^. 
"         For  these  reasons,  it  seems  to  me,  that  the  contract  is 
ag^Mt        not  made  out  in  evidence,  and  that  the  action  cannot 
be  supported. 

B£ST  J.  {a)  I  am  of  the  same  opinion.  In  the 
case  of  Evans  v.  Marlett  {b\  this  distinction  is  taken. 
If  goods  by  bill  of  lading  are  consigned  to  A.^  A*  is 
the  owner,  and  must  bring  the  action  against  the 
master  of  the  ship  if  they  are  lost ;  but  if  the  bill  be 
special  to  deliver  to  A.  for  the  use  of  i^.,  B.  ought  to 
bring  the  action.  That  case  is  precisely  in  point.  I 
think  that  the  action  here  must  be  brought  in  the  name 
of  Baj^  the  contracting  party.  It  would  be  a  very 
different  case,  if  this  had  been  an  action  of  trover 
against  a  person  who  had  prevented  the  plaintiff  irom 
having  his  lien.  It  is  impossible  to  say  that  he  is  one 
of  the  original  contracting  parties  in  this  case,  which 
he  must  be,  in  order  to  entitle  him  to  bring  this 
action. 

Rule  absolute  for  entering  a  nonsuit. 

Marryat  and  Campbell  were  to  have  argued  in  support 
of  the  rule. 


(a)  Ilolro^dJ.  absent  at  the  Old  Baik^* 
{b)  \Ld,  liayvu  271. 


% 
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Thompson  against  Lacy.  Monday, 

^  January  24tli. 

TTROVER  for  goods.     Plea,  not  guilty.     At  the  trial   A  houte  of 
before  Abbott  C.  J.,  at  the  London  sittings  after    taiiimentin' 
last  Trinity  term,  it  appeared  the  defendant  kept   a   ;^^»^hera 

>y  ^  rr  r  beds,  proTisioni, 

house  of  public  entertainment,  called  The  Globe  Tavern   ^P:^I^',, 

^  nished  for  all 

and  Coffee  House^  in  Fore  Street,  Moorgate,  where  he   p«^m  paying 

tor  the  same, 

provided  lodging  and  entertainment  for  travellers  and   but  which 


was 


Others.     No  stage  coaches  or  waggons  stopped  there,  tavem  and 

nor  were  there  any  stables  belonging  to  the  house.    The  ^d*ww*not* 

plaintiff,  in  Decemherj  1818,  having  lived  before  that  ^J^^^^J 

r  7  '  '  o  stage  coaches 

time  in  furnished  lodgings  in  London^  went  to  the  de-  ^^  waggons 

^  from  the  coun- 

fendant's  house  and   engaged  a  bed ;  he  continued  to  try,  and  which 

reside  there  for  several  months,  and  then  left  the  place.,  belonging  to  it. 

The  defendant,  in  his  bill,  charged  for  eighty-three  ^anum^d 

nights'  lodging ;  and  claimed  to  detain  the  goods  men-  5^5;^^  the 

tioned  in  the  declaration,  on  account  of  money  due  to  |>«*>i'i^«»  o^ 

•^  innkeepers,  and 

him  for  lodging  and  entertainment  provided  for  the  has  a  lien  on 

_  the  goods  of 

plaintiff.     Upon  these  facts,  the  Lord  Chief  Justice  his  guest  fbr 

was  of  opinion,  that  the  defendant  had  a  lien  upon  the  hisbm^d  ° 

goods,  and  the  plaintiff  was  nonsuited,   with  liberty  to  5*'*™^^*" 

move  to  enter  a  verdict  for  nominal  damages  the  plain-  "^^t  appear  to 

^  haye  been  a  tra- 

tifF  undertaking,  in  that  case,  to  re-deliver  the  goods,  veller,  but  one 

who  had  pre* 

A  rule  nisi  having  accordingly  been  obtained  in  the  last  viously  resided 

term  for  that  purpose,  i^^^*^i^ 

London, 

Marryat  and  JS.  Laives  now  shewed  cause.  The  de- 
fendant is  substantially  an  inn-keeper.  It  is  not  neces- 
sary that  every  inn  should  have  stables,  for  tliere  are 
many  country  inns  frequented  by  the  lower  classes, 
where  there  are  no  stables,  and  the  circumstance  of  the 

U  4  defend- 
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1820»  defendant's  house  being  in  London^  which  is  more  fre- 
quently  the  termination  of  a  journey,  makes  no  di£Per- 

agqinst  euce,  for  it  is  as  important  for  the  traveller  to  be 
furnished  with  accommodation  at  the  end  of  his  jour- 
ney, as  in  his  progress.  A  guest  would  have  the  satne 
right  to  claim  entertainment  at  the  defendant's  house^ 
as  at  any  country  inn,  and  in  Parkhurst  v.  Foster  (a), 
an  inn  is  said  to  be  a  place  where  all  persons  have  a 
right  to  claim  to  be  entertained  as  guests, 

Gumey  and  F.  Pollock^  contra,  in  support  of  the  rule 
contended,  that  the  defendant  did  not  keep  an  inn,  and 
even  if  he  did,  that  the  plaintiff  was  not,  with  respect 
to  his  residence  at  his  inn,  within  the  rule  of  the  com- 
mon law,  inasmuch  as  he  had  previously  been  conti- 
nually resident  in  London.  In  Cah/^s  case  (6),  it  is  laid 
down,  that  common  inns  are  instituted  for  passengers 
and  wayfaring  men ;  for  the  Latin  word  for  an  inn  is  c2t- 
versoriumj  because  he  who  lodges  there  is,  quasi  diver- 
tens  se  a  via.  And  therefore  if  a  neighbour  who  is  no 
traveller,  at  the  request  of  the  innholder,  lodges  there 
as  a  friend,  and'his  goods  be  stolen,  &c.  he  shall  not 
have  an  action.  The  defendant's  coffee-house  is  not 
intended  for  wayfaring  men,  and,  even  if  it  were,  the 
plaintiff,  an  inhabitant  of  London^  frequenting  it,  and 
even  sleeping  there,  is  not  a  wayfaring  man  within  the 
rule.  Besides  an  inn  ought  to  have  the  means  of  enter- 
tainment for  the  horses  of  travellers,  and  here  there 
were  no  stables ;  and  in  London^  houses  frequented  by 
stage  coaches  and  waggons  are  alone  termed  inns, 

(a)  1  Salk.  587.  (b)  8  C^e,  681, 

Abbott 


Lact. 
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Abbott  C.  J.  The  defendant  in  this  case  keeps  a  1820. 
house,  where  he  furnishes  beds  and  provisions  to  persons  — 
in  certain  stations  of  life,  who  may  think  fit  to  apply  agomai 
for  them*  I  do  not  know  that  an  innkeeper  can  do 
more;  for  he  does  not  absolutely  engage  to  receive 
every  person  who  comes  to  his  house,  but  only  such  as 
are  capable  of  paying  a  compensation  suitable  to  the 
accommodation  provided.  Now  it  appears  to  me,  that 
the  defendant  cannot  be  distinguished  from  a  person 
who  keeps  an  inn  in  the  country,  in  the  way  of  tra- 
vellers. We  should  otherwise  be  obliged  to  say,  that  a 
person  who  arrives  at  a  house  of  public  entertainment 
in  a  post-chaise,  and  desires  to  have  his  supper  and  bed, 
meaning  to  go  away  on  the  following  morning,  would 
be  a  traveller,  and  that  the  landlord  who  gave  him  the 
accommodation  required,  would  be  an  innkeeper :  and 
yet  that  if  such  a  guest  then  removed  to  the  defendant's 
house,  the  latter,  although  he  should  give  him  the  same 
accommodation,  would  not  be  an  innkeeper.  Such  a 
distinction  would  lead  to  a  very  nice  enquiry  in  each  par- 
ticular case.  It  seems  to  me,  therefore  that  it  would  be 
better,  both  for  the  persons  who  keep  such  houses  and  for 
those  who  frequent  them,  that  we  should  consider  this 
house  as  falling  within  the  rule  of  law  applicable  to  inns. 
By  so  deciding,  the  guest  will  have  the  protection  of 
the  law  for  the  security  of  his  goods,  if  they  are  lost 
or  stolen,  and  the  person  who  keeps  the  house  will 
also  have  the  benefit  of  the  law,  which  allows  him  to 
retain  the  goods  of  his  guest  to  insure  the  payment  of 
his  demand.  I  am  now  speaking  of  a  case  where  the 
party  was  in  the  habit  of  sleeping  in  the  house.  As  I 
cannot,   therefore,  distinguish  a  house  like  that  of  the 

defendant,  who  furnishes  every  accommodation  to  all 

persons 
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18S0.  pei'sons  for  a  night  or  longer,  from  a  country  inn,  I 

— -— '  think  that  the  nonsuit  was  righti  and  that  this  rule 

agamti  ™ust  be  discharged. 


Lact. 


Bayley  J.  I  am  of  opinion  that  this  is  substantially 
an  inn.  In  order  to  learn  its  character,  we  must  look 
to  the  use  to  which  it  is  applied,  and  not  merely  to  the 
name  by  which  it  is  designated*  Now  this  house  was 
used  for  the  purpose  of  giving  accommodation  to  tra- 
vellers, who,  in  I/ondoHj  reside  either  in  lodgings  or 
inns.  The  defendant  did  not  merely  furnish  tea  and 
coffee  as  the  keeper  of  a  coffee-house  does,  nor  a 
table  as  the  keeper  of  a  tavern  does ;  but  he  provided 
lodgings,  and  that  in  the  way  they  are  provided  at 
inns :  for  the  charge  was  at  so  much  per  night  In  the 
Six  Carpenters^  case  (a),  a  tavern  is  so  far  considered  as 
an  inn,  that  all  persons  are  said  to  have  a  right  to  enter  it 
And  I  take  the  true  definition  of  an  inn  to  be^  a  house 
where  the  traveler  is  furnished  with  every  thing  which 
he  has  occasion  for  whilst  upon  his  way.  It  has  been 
said,  however,  that  in  London  the  character  of  inn  be- 
longs only  to  those  houses  of  public  entertainment 
frequented  by  waggons  and  stage  coaches.  Now  if 
the  liability  of  a  party  as  innkeeper  depended  on  such 
a  circumstance,  it  would  follow  that  a  person  coming 
to  such  a  house  as  this  from  the  countiy  in  his  own  pri- 
vate carriage,  or  in  a  post-chaise,  could  not  be  entitled 
to  consider  the  owner  as  responsible  for  the  safety  of  his 
goods.  It  has  also  been  urged,  that  to  constitute  an 
inn  there  should  be  stables  annexed  to  it :  if  that  were 
so,  many  inferior  houses  of  entertainment  in  the  coun- 

(a)  8  Coke,  SSO. 


Lact« 
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try,  frequented   by  foot    travellers,   would  not   come         1820. 

within  the  description  ;  and  the  poorer  travellers  would        

not  have  the  protection  which  the  law  gives  to  a  guest  against 
against  an  innkeeper.  I  think,  therefore,  that  in  point 
of  law  this  is  an  inn,  and  that  the  defendant  is  under  the 
obligations  to  which  innkeepers  are  liable,  viz.  that  he  is 
bound  to  receive  all  persons  who  are  capable  of  paying 
a  reasonable  compensation  for  the  accommodation  pro- 
vided, and  that  he  is  liable  for  theii*  goods,  if  lost  or 
stolen ;  and,  on  the  other  hand,  that  he  has  a  lieu  on 
the  goods  of  his  guests  for  the  payment  of  his  bill. 
This  rule  must,  therefore,  be  discharged. 

Best  J.  I  am  of  opinion  that  the  defendant's  house, 
under  the  circumstances  of  this  case,  is  to  be  consi- 
dered as  an  inn.  Tlie  consequence  of  which  is,  that 
he  has  a  lien  on  the  goods  of  his  guests ;  and,  on  the 
other  hand,  that  he  is  responsible  to  them  for  property 
Icfl  in  his  care.  An  inn  is  a  house,  the  owner  of 
which  holds  out  that  he  will  receive  all  travellers  and 
sojourners  who  are  willing  to  pay  a  price  adequate  to 
the  sort  of  accommodation  provided,  and  who  come  in  a 
situation  in  which  they  are  fit  to  be  received.  In  this 
case,  the  defendant  does  not  charge  as  a  mere  lodging- 
house  keeper,  by  the  week  or  month,  but  for  the  num- 
ber of  nights.  A  lodging-house  keeper,  on  the  other 
liand,  makes  a  contract  with  every  man  that  comes ; 
whereas  an  innkeeper  is  bound,  without  making  any 
special  contract,  to  provide  lodging  and  entertainment 
for  all,  at  a  reasonable  price.  I  think,  therefore,  this 
rule  should  be  discharged. 

Role  discharged. 
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Uondatfy 
January  34tfa« 


Battlby  and  Another  against  Faulkner  and 

Another. 


Where ^.,  ASSUMPSIT.     The    declaration    stated,    that  in 

under  a  con^        XX 

tract  to  delirer  consideration  that  plaintiff  would  buy  of  defend- 

spring  wheat  »         o  »  t  n  11 

haddeliyeredto  ants  a  certain  quantity  ot  spring  wheat  for  seed;  the 
wh^andB.  defendants  undertook,  that  the  same  should  be  spring 
haWng  again       ^heat     Breach,  that  the  wheat  was  not  of  that  de- 

fold  the  same  ' 

as  spring  wheat    scription ;  but,  on  the  contrary,  was,  at  the  time  of  the 

had,  in  conse- 
qiience,  been 
compelled,  after 
a  suit  in  Scot- 
land which 
lasted  many 
yean,  to  pay 
damages  to  the 
▼endee,  and 
afterwards  B. 
brought  an  ac- 
tion of  assump- 
sit against  A. 
tat  his  breach 
of  contract,  al- 
ibiing as  spe- 
cial damage, 
the  damages  so 
recoyered : 
Held,  that  al- 
though such 
special  damage 


sale,  winter  wheat.  It  then  stated,  as  special  damage^ 
that  the  plaintiffs  had  sold  the  wheat  to  one  Shepard  as 
spring  wheat,  and  that  he  had  caused  it  to  be  sown  as 
such  wheat  in  the  Spring  of  the  year  1810,  and  that 
the  wheat  became  and  was  unproductive,  and  would 
not  ripen  or  bring  crops  to  maturity  in  that  year, 
whereby  Shepard  lost  the  use  of  his  land.  It  then 
stated,  that  an  action  was  brought  by  Shepard  against 
the  plaintiffs,  in  the  Court  of  Session  in  Scotland^  for 
the  damage  sustained  by  him,  in  consequence  of  the 
wheat  not  being  spring  wheat,  and  that  he  recovered 
damages  and  costs.  Plea,  first,  general  issue ;  secondly, 
had  occurred       ^^^  ^^  cause  of  action  did  not  accrue  within  six  years. 

within  SIX  years  "^ 

before  the  com-   At  the  trial  before  Abbott  C.  J.,  at  the  London  sittings 

mencement  of  ... 

the  action  by  ^.   after  last  Trinity  term,  it  appeared  on  the  statement  of 

against  A»t  yet 

that  the  breach     plaintiff's  counsel,  that  in  the  early  part  of  the  year 

of  contract, 
M'hich,  in  as- 
sumpsit, was 
the  gist  of  the 
action,  having 
occurred  and 
become  known 
to  B.  more  than 
six  years  before 
that  period,  A> 


1810,  the  plaintiffs,  who  reside  in  Scotland^  bought  the 
wheat  in  question  of  the  defendants,  as  spring  wheat, 
and  sold  it  as  such  to  one  Shepard^  who  having  sown 
his  land  with  it,  and  having  discovered,  in  the  autumn, 
that  it  was  almost  wholly  unproductive,  gave  notice  to 


might  properly 

plead  actio  non  accrerit  infra  sex  annos. 


the 
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the  plaintiffs,  that  he  considered  them  responsible  to         J  820. 
him  for  the  loss  of  his  crop  fVom  the  lands  where  it  was        " 

*•  BATTLir 

sown.    The  plaintiffs  communicated  this  to  the  defend-         agahut 
ants ;   and,  after  Shepard  had  commenced  proceedings 
in  the  &:(?^cA  court  against  them,  injuries  1811,  gave 
the  defendants  notice  that  he  had  done  so,  and  was 
about  to  assess  damages  against  them.     Nothing  more 
passed  between  the   parties  till  the  beginning  of  the 
year  1818,  when  the  suit  in  Scotland  being  then  com- 
pleted,   the   plaintiffs  paid  Shepard  his  damages  and 
costs,  and  commenced  the  present  action  against  de- 
fendants, to  recover  such  damages  and  costs  as  special 
damage,  resulting    from  the  breach  of  the  warranty. 
The  Chief  Justice,  on  this  statement,  which  was  agreed 
to  on  both  sides,  asked  if  there  was  any  promise  to  take 
the  case  out  of  the  statute  of  limitations;  and  being  an- 
swered in  the  negative,  nonsuited  the  plaintiffs.     In 
the  last  term,  Scarlett  obtained  a  rule  to  shew  cause 
why  the  nonsuit  should  not  be  set  aside^  and  a  new 
trial  had ;   and  now 

Martyat  and  F.  Pollock  shewed  cause.  By  the 
21  Jac.  1.  c.  16.  5«  3.,  all  actions  upon  the  case,  other 
than  for  slander,  shall  be  commenced  and  sued  within 
six  years  next  after  the  cause  of  such  action  or  suit, 
Jind  not  after.  The  question,  therefore,  is,  when  did 
the  cause  of  action  accrue.  Now  in  assumpsit,  the 
breach  of  contract  is  the  gist  of  the  action.  The  cause 
of  action,  therefore,  accrued  absolutely  at  the  time  when 
the  contract  was  broken,  or  at  least  when  the  breach  of 
the  contract  became  known  to  the  plaintiff.  In  Saunders 
V.  Edwards  (a),  the  distinction  is  taken,  that  where  words 

(a)  Sid.  95. 

are 
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1820.        are  actionable  in  themselves,  the  damages  are  recover- 
_  able  from  the  time  of  speaking  the  words,  and  not  from 

against  the  time  of  the  loss  sustained ;  and,  therefore,  that  not 
guilty  within  two  years,  is  a  good  bar  to  the  action ; 
but  where  the  words  are  not  actionable  of  themselves, 
but  become  so  by  reason  of  special  damage,  not  guilty 
within  two  years  is  not  a  good  plea ;  and  this  case  is 
put,  that  if  a  woman  be  called  a  whore,  and  thereby, 
seven  years  after,  loses  her  marriage,  she  shall  have  her 
action,  and  not  guilty  within  two  years  is  no  answer ; 
for  it  is  the  loss  and  not  the  speaking  alone  which  is 
the  cause  of  action.  In  Filter  v.  Feal  (a),  the  plaintiff 
having,  in  a  former  action,  recovered  damages  for  a 
battery,  afterwards,  in  consequence  of  the  same  battery, 
lost  part  of  his  skull,  and  brought  another  action  for 
that  injury.  It  was  held,  however,  that  having  once 
recovered  for  the  battery,  he  could  not  afterwards  bring 
another  action  for  further  injury,  arising  from  the  same 
battery  ;  that  is,  therefore,  an  authority  to  shew,  that 
subsequent  damage  creates  no  now  cause  of  action, 
and  Vansandau  v.  Corshic  (b)  is  to  the  same  effect.  Here 
the  cause  of  action  was  created  by  the  breach  of  the 
contract,  and  not  by  the  damage  which  subsequently 
accrued  from  it.  In  The  Sotiih  Sea  Compajiy  v. 
Wyinondscll  (c),  Lord  Chancellor  Kiiig  held,  that  al- 
though fraud  would  take  the  case  out  of  the  statute 
of  limitations,  yet  it  would  be  a  good  bar  if  the 
fraud  were  discovered  more  than  six  years  before  the 
bill  filed. 


(fl)  \'2Uod,SA3,  {h)  Jnu,  15. 

(c)  »P,  r.  HJ. 


Scarlett 


IK  THE  60tH  OF  Geo.  III.  AHD  Ifff  OW  GeO,  IV.  291 

Scarlett  and  Tindal^  contrd.     In  actions  on  the  case,         1820. 

the  happening  of  the  damage  is  the  cause  of  action.         

Assumpsit  is  a  species  of  action  on  the  case,  and  is  so  a^ainu 
considered  by  Lord  C.  Baron  Comynsj  in  his  Digest.  ^^^^^^* 
There  is  no  solid  distinction  between  actions  on  the 
case  founded  upon  a  promise,  or  upon  a  wrong.  The 
action  on  the  case  itself  was  introduced  into  the  law  by 
the  statute  Westminster  the  second  (a)  and  at  first  was 
confined  to  cases  of  malfeazance  only.  It  was,  how- 
ever, found  so  convenient  a  remedy,  that  an  attempt 
was  soon  made  to  extend  it  to  cases  of  non^performance 
of  promises.  The  first  action  of  assumpsit  was  in  the 
2  Hen.  4.  It  was  an  action  against  a  carpenter,  who 
had  undertaken  to  build  a  house  within  a  certain  time, 
but  had  not  done  it,  and  the  action  was  held  not  to  be 
maintainable,  although  it  was  admitted,  that  if  the  work 
had  been  begun,  and  had  afterwards  been  stopped 
through  negligence,  it  might  be  otherwise,  on  the  distinc- 
tion between  malfeazances,  and  cases  of  negligence.  At 
its  first  introduction,  not  guilty  was  a  good  plea  to  an 
action  of  assumpsit.  This  being,  therefore,  substantially 
an  action  on  the  case,  it  is  founded  on  the  con- 
sequential damage.  But  secondly,  this  is  substantially 
an  action  for  the  fraud,  and  the  right  of  the  plaintiff 
is  not  to  be  varied  in  consequence  of  his  having  declared 
in  assumpsit,  Weall  v.  King{b\  Boberts  v,  Read{c% 
is  an  authority  to  shew,  that  where  an  act  of  parliament 
directs  an  action  to  be  brought  within  three  months 
after  the  fact  committed,  it  may  be  brought  within 
three  months  fi*om  the  time  when  the  damage  accrued, 


(a)  Meeve's  llUt.  E.  Xow,  89.  {h)  IS  ^ojf,  452. 

(c)  16  EatUt  9^. 
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1820.        although  the  act  occasioumg  the  damage,  happened 
"— ~~        more  than  three  months  before  the  commencement  of 

Battlxt 

against        the  action. 

Faulxkbiu 

Abbott  C.  J.  It  appears  to  me  that  the  nonsuit  in 
this  case  was  right.  The  cause  of  action  which  the 
plaintiff  has  brought,  arose  out  of  the  delivery  to  him 
of  wheat  of  a  different  kind  from  that  which  the 
defendant  had  contracted  to  deliver.  The  wheat 
delivered  was  not  only  useless,  but  worse  than  useless, 
because  it  did  not  grow,  and  consequently  the  profit 
which  might  have  arisen  from  the  land  on  which  it 
was  sown  was  lost.  Now,  when  did  these  matters 
occur?  They  occurred  in  1810  and  1811,  and  un- 
doubtedly it  was  then  that  the  cause  of  action  accrued. 
The  statute  of  limitations  was  intended  for  the  relief 
and  quiet  of  defendants,  and  to  prevent  persons  from 
being  harassed  at  a  distant  period  of  time  after  the  com- 
mitting of  the  injury  complained  ofl  It  seems  to  me, 
that  this  case  falls  within  the  very  words  of  the  statute, 
and  that  the  cause  of  action  existed  more  than  six 
years  before  the  action  was  brought.  It  is  true  that 
the  particular  damage  sustained  was  not  all  known  till 
a  considerable  time  afteinvards.  It  would  be  extremely 
dangerous  to  enquire  in  every  particular  case,  the  pre- 
cise period  of  time  when  the  damage  first  came  to  the 
knowledge  of  the  plaintiff,  and  in  many  instances  it 
would  deprive  the  party  of  the  benefit  which  the  legisla- 
ture intended  to  confer  upon  him.  The  plaintiff  in  this 
case,  might,  as  soon  as  he  knew  of  the  defective  quality 
of  the  wheat,  or  at  any  time  within  the  six  years  have 
sued  out  a  writ,  and  have  thus  obtained  an  efficient  re- 
medy against  the  defendant,  it  is  by  his  own  negli- 
gence 
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gence  that  he  is  deprived  of  bis  remedy,  and  he  has  no        1820. 
right  to  complain. 


Bayley  J.  The  statute  says  that  you  shall  bring  your 
action  within  six  years  next  after  the  cause  of  action  and 
not  after.  This  is  an  action  for  a  breach  of  contract, 
and  the  cause  of  action  arises  at  the  time  when  the  con- 
tract is  broken.  Since  that  time,  certain  damages  have 
resulted  from  that  breach  of  contract.  The  breach  of 
the  contract,  however,  is  the  gist  of  the  action,  and  the 
special  damage  is  stated  merely  as  a  measure  of  the 
damages  resulting  from  that  cause  of  action.  If  the 
plaintiff  had  failed  in  proving  the  special  damage  in 
this  cose,  it  would  not  have  been  a  ground  of  nonsuit. 
One  of  the  objects  of  the  statute  of  limitations  was,  that 
actions  should  be  brought  to  trial  at  a  period  of  time 
when  the  defendant  could  be  prepared  with  his  witnesses 
to  meet  the  charge,  which  would  not  be  the  cose  if  the 
action  might  be  postponed  to  an  indefinite  period* 
Now  see  what  the  consequences  might  be  if  the  party 
was  bound  only  to  sue  out  his  writ  at  the  time  when 
the  measure  of  damages  was  ascertained,  and  not  when 
the  contract  was  broken.  Suppose^  for  example,  the 
present  plaintiff  had  sold  the  wheat  to  Shepard,  and  he 
had  sold  it  again  to  ^.,  and  A.  to  B.,  and  B.  to  C. ; 
then  suppose  C.  to  wait  for  five  years,  and  then  to 
bring  an  action  against  B.  and  recover,  and  that  at  the 
end  of  five  years  more  B,  should  bring  an  action  against 
A.  and  that  A.j  at  the  end  of  another  five  years 
brought  an  action  against  Shepard^  and  that  Shepard 
took  five  years  more  before  he  brought  his  action 
against  the  present  plaintiff.  Then,  according  to  the 
argument,  each  party  having  acquired  a  new  cause  of 

Vol.  IIL  X  action, 
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WiO.        action,  the  preset plaintiflP might,  twonty-five  years  after 
the  original  transaction,  bring  an  action  against  the 
present  defendant.     Now  it  is  by  putting  an  extreme 
MAvtKMMM^     ^^^  ^jj^  y^^  ^j^  ^  ^g  propriety  of  a  rule.     If  the 

plaintiff  in  this  case  had  released  the  defendant  from  the 
breaches  of  contract,  that  release  would  have  been  a  bar 
to  the  present  action  for  the  special  damage  subse- 
quently accruing ;  and  this  shews  that  the  foundation  of 
the  action  is  the  breach  of  contract.  It  was,  therefore^ 
from  the  period  when  the  contract  was  broken,  that 
the  cause  of  action  accrued;  and  as  that  happened  more 
than  six  years  before  the  commencement  of  the  present 
action,  I  think  the  nonsuit  was  right. 

HoxJiOYD  J.  In  this  case^  the  breach  of  the  contract 
is  the  very  gist  of  the  action  ;  and  the  reason  why 
special  damage  is  itatedf  b  because  mere  collateral 
damage  must  be  stated  in  the  declaration,  in  order 
to  entitle  the  plaintiff  to  give  it  in  evidence^  lest 
otherwise  the  defendant  might  be  taken  by  surprise.  It 
is  true^  that  assumpsit  is  a  species  of  action  on  the 
case ;  but  it  differs  materially  from  an  action  on 
the  case  founded  on  a  wrong.  In  the  latter  form  of 
action  the  plea  is  not  guilty ;  in  the  other,  it  is  non-as- 
sumpsit. Assumpsit  will  lie  against  executors;  but 
case  does  not ;  nor  can  assumpsit  be  joined  with 
counts  founded  upon  a  tort.  It  docs  not,  therefore, 
follow,  that  because  assumpsic  is  an  action  on  the  case, 
and  that  special  damage  is  stated,  that  the  breach  of 
contract  is  not  the  gist  of  the  action.  It  is  said,  how- 
ever, that  although  the  action  might  be  maintained 
upon  the  breach  (^promise,  yet  that  the  damage  subse- 
quently sustained^  forms  a  substantive  ground  of  action: 
,  but  ii  cannot  be  so  considered  in  this  form  of  action. 

Accord-* 
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According  to  that  argumenti  the  action  ought  to  have         18S0. 
been  brought  for  the  tort     Supposing^  however^  that        """ 
the  pleadings  had  been  differently  framed^  I  do  not         a^amst 
know  that  the  party  would  be  benefitedi  for  it  seems  to      '*"***«• 
me^  in  this  case,  that  the  damage  has  originated  sub- 
stflntially  out  of  a  breach  of  contract,  and,  therefor^  the 
plaintiff  could  not  hare  guned  any  advantage  by  chang- 
ing the  form  of  remedy^     It  is  sufficient,  however^  to 
say,  that  this  action  is  particularly  founded  on  the 
breach  of  contract,  and  that  being  so,  the  iionsuit  was 
right. 

Best  J.  It  appears  to  me  that  the  terms  of  the  sta- 
tute are  extremely  cledr  and  unambiguous.  It  says,  that 
the  action  must  be  brought  within  six  years  after  the 
cause  of  action,  and  not  after.  The  only  question, 
therefore,  is,  when  the  cause  of  action  accrued ;  for  the 
statute  then  attached.  I  think  that  the  cause  of  action 
accrued  the  moment  the  defendant  failed  to  perform 
that  which  he  agreed  to  do.  Now  he  contracted  to  sell 
wheat  of  a  particular  quality,  and  the  wheat  is,  in 
&ct,  of  a  different  quality.  The  cause  of  action  was 
therefore  complete,  and  the  statute  b^an  to  operate 
from  the  time  of  the  delivery  of  the  wheat.  It 
is  said,  however,  that  the  plaintiff  might  have  adopted 
a  different  form  of  action,  and  proceeded  for  the  fraud. 
If,  however,  the  action  had  been  founded  on  fraud,  it 
seems  to  me  that  the  fraud  was  complete  when  the 
wheat  was  forwarded  to  Scotland.  In  this  case  the 
plaintiff  might  have  issued  bis  writ  for  the  purpose  of 
keeping  the  action  alive.^  The  object  of  the  statute  of 
limitations  was  to  prevent  persons  from  being  charged 
with  claims,  who^  in  consequence  of  the  lapse  of  time^ 

X  2  might 
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1820. 


Baitlet 

against 


might  have  no  means  of  proving  a  discharge.  If  a  party 
is  served  with  a  writ,  he  knows  it  is  necessary  to  preserve 
the  evidence ;  and  therefore  he  is  on  his  guard.  If,  how- 
ever, there  be  no  l^al  proceedings  against  him,  he  ima- 
gines that  there  is  no  cause  of  complaint.  If  a  long  period 
of  tiine  elapse,  his  witnesses  may  die,  and  he  may  be 
unable  to  give  an  answer  to  the  claim.  It  seems  to  me 
much  better  that  parties  should  be  put  to  bring  their 
action  as  soon  as  they  can ;  and,  upon  the  whole,  I 
think  that  this  nonsuit  was  right. 

Rule  discharged. 


MomUijf, 


S4th. 


Brewster  against  Sewell. 


ynun  a  loft         A  CTION  for  a  libel.     Declaration  stated,  that  the 
upon  a  policj  plainti£P  had  effected  a  policy  of  insurance  against 

of  insunmcs 

against  fin,  in     fire,  with  the  £s5^j:  Insurance  Society,  upon  which  a 

andupraatrial  loss  happened,   and   then  set   forth   the   libel,  which 

Sidndff  S*  charged  the  plaintiff  with  fraud,  in  certain  claims  made 

a^m  for  libel,  jjy  IjJj^  jn  respect  of  such  loss  by  fire.  Pleas  not  guilty, 

with  hating  and  a  justification.     At  the  trial  before  Gmraw  Baron, 

made  fraudu- 

kntdaimsupon   the  plaintiff  not  being  able  to  produce  the  original  po- 
con^^iny^^^     licy,  gave  the  following  evidence,  with  a  view  to  entitle 

reqpect  to  such 
loss,  called  their 
agent,  who 
stated  that  the 
policy  was  re- 
turned to  him 
after  the  fire, 
and  that  he  had 
it  in  possession 
then,  andafVer- 

ward,  when  the  plaintiff  made  a  Isrger  insurance  with  Uie  company ;  that  upon  the  loss 
haTlng  been  settled,  the  old  policy  became  an  useless  paper ;  that  he  did  not  know  what 
had  b^xmie  of  it,  but  he  belieyed  he  had  returned  it  to  the  plaintiff.  Tlie  clerk  to  the  plain- 
tiff's attorney  then  proved,  that  within  a  few  days  of  the  trial,  he  went  to  plaintiff 's  house 
to  search  for  the  policy,  when  the  plaintiff  showed  every  drawer  where  he  usually  kept  his 
papers ;  that  he  examined  such  drawers,  and  every  other  place  where  he  thought  it  likely 
to  find  such  a  paper,  without  finding  it :  Held,  that  this  was  sufficient  to  entitle  the  plain. 
tiff  to  glTa  seoondaiy  evidence  of  the  contents  of  the  policy. 

also 


him  to  give  secondary  evidence  of  its  contents.-  An 
agent  of  the  company  stated,  that  in  1813,  there  was  a 
fire  in  the  plaintiff's  premises,  and  that  on  the  day  fol- 
lowing the  fire,  the  policy  was  placed  in  his  hands ;  that 
he  had  it  in  his  possession  at  the  time  of  the  loss,  and 
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also  afterwards,  when  the  plaintiff  came  to  make  an-  1820« 
other  larger  insurance,  and  that  upon  that  insurance 
being  made,  in  witness's  opinion  the  original  policy  be- 
came a  useless  paper,  and  that  he  did  not  know  what 
became  of  it  aftei'wards.  He  had  searched  for  it, 
but  could  not  find  it.  He  rather  thought  he  must 
have  returned  it  to  the  plainti£P,  but  he  was  not  certain. 
The  clerk  to  the  plaintiff's  attorney  was  then  called, 
who  stated,  that  on  a  few  days  before  the  trial,  he  went 
to  the  plaintiff's  house  for  the  purpose  of  searching  for 
the  policy  in  question  ;  that  the  plaintiff  himself  shewed 
him  the  drawers  where  his  papers  were,  and  that  the 
witness  minutely  examined  the  drawers,  and  could  not 
find  the  policy ;  they  opened  every  drawer  in  the  place, 
and  went  into  an  old  lumber  room  at  the  top  of  the 
house,  examined  some  piles  of  papers  there,  and 
searched  the  iron  chest;  they  did  not,  however,  search 
the  out-houses,  bams,  hay-lofl,  or  granary.  Garrcno 
Baron  was  of  opinion,  at  the  trial,  that  this  was  not 
sufficient  evidence  of  the  destruction  of  the  policy,  so 
as  to  let  in  secondary  evidence,  and  he  nonsuited  the 
plaintiff.  A  rule  nisi  having  been  obtained  in  Michaels 
mas  term  last,  to  set  aside  this  nonsuit, 

Marryatt  and  Jessopp  now  shewed  cause.  There  was 
no  evidence  in  this  case  to  shew  that  the  policy  had 
been  destroyed.  ITie  inference  from  the  evidence  rather 
was,  that  the  policy  was  returned  to  the  plaintiff,  and, 
tlierefore,  that  he  still  had  the  power  to  produce  it.  To 
say  that  the  evidence  given  at  the  trial  is  sufficient  to 
let  in  secondary  evidence,  would  be  to  make  the  pltuu- 
tiff  his  own  witness  in  his  own  cause,  and  that  without 
subjecting  him  to  the  obligation  of  an  oath  or  to  cross- 
examination ;  and  any  plaintiff  who  discovered  that  a 

X  3  written 
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1820.  irrittea  instrumait  declared  upon,  varied  from  his  de- 
daratioDy  might,  to  avoid  a  nonsuit,  cause  a  recent  ex- 
amination of  certain  papers  under  his  own  direction,  not 
to  find,  but  to  avoid  finding  the  thing  required.  This 
is  not  likq  the  case  of  an  examination  for  title  deeds,  in 
the  known  depository  of  such  instruments,  the  muni- 
ment room  of  men  of  landed  property ;  nor  like  the 
case  of  a  confidential  solicitor,  agent,  or  clerk,  or  mem- 
ber of  a  family,  who  pledgee  himself  for  the  knowledge 
of  th^  place,  wher^  his  principal,  in  the  course  of  trans- 
acting his  concerns,  was  ip  the  habit  of  depositing  in- 
fttnm^nts  pr  writings  of  the  nature  required.  Bex  v. 
CasfleUm  (a),  is  an  authority  to  shew,  that  such  evidence 
would  not  be  sufficient  in  case  of  an  indenture  of  ap- 
prenticeship, to  let  in  parol  evidence  of  its  contents.  So 
also,  in  the  case  of  an  expired  lease,  it  is  necessary  to 
•hew  that  it  is  dettixqred  i  and  in  Bex  v.  Jokmou  {b\ 
where  secondary  evidence  was  admitted  to  prove  the 
contents  pf  the  paper,  it  was  shewn,  that  the  paper  was 
not  only  useless,  but  the  witness  believed  it  tp  be  \mt 
or  destroyed ;  and  in  KemngioH  v.  JtigUs  (<;),  similar 
evidence  was  given.  Besides,  in  this  case,  the  plaintilT 
ought,  at  all  events,  to  have  called  the  subscribing  wit- 
ness to  the  policy. 

Qumeify  Nolarij  and  Walfordy  contr^,  were  stopped 
by  the  Court. 

Abbott  C.  J.  AH  evidenee  is  to  be  considered  with 
regard  to  the  matter  with  respect  to  which  it  is  pro- 
duced*    Now  it  appears  to  be  a  very  different  thing, 

whether 


Skwmlu 


IN  THE  60th  OV  Oeo.  IIL  AMD   IST  0»  GeO.  IV*  999 

whether  the  subject  of  inquiry  be  a  useless  paper,  which  S820. 
may  reasonably  be  supposed  to  be  lost,  or  whether  it  " 
be  an  important  document  which  the  party  might  have  ^goiiut 
an  interest  in  keeping,  and  for  the  non-production  of 
which  no  satisfactory  reason  is  assigned*  This  is  the  case 
of  a  policy  of  insurance^  by  which  a  company  undertook 
to  indemnify  the  plaintiff  against  losses  by  fire.  A  firt 
took  place  and  a  loss  was  paid.  That  having  taken 
place,  the  original  policy  became  mere  waste  paper. 
There  was  no  reason  to  suppose^  that  the  policy  could^ 
at  any  future  time^  be  called  ibr,  to  answer  any  reason- 
able  purpose  whatever.  In  that  respect,  such  a  docu- 
ment differs  most  essentially  fr(»n  an  indenture  of  ap- 
prenticeship. The  latter  instrument  may  be  usefii]^ 
after  the  apprenticeship  is  expired,  to  entitle  the  party 
to  the  freedom  of  a  corporation,  or  to  exerdse  a  trader 
or  it  may  be  evidence  of  hia  settlement ;  any  of  these 
reasons  may  induce  a  person  to  take  care  of  such  an 
instrument.  So,  also,  there  are  reasons  to  induce  a 
person  to  take  care  of  an  expired  lease^  for  anch  aa 
instrumoat  may  shew  distinctly  the  terms  upon  which 
the  estate  was  held.  There  is  no  rational  ground, 
however,  upon  which  any  person  could  expect  that  such 
an  instrument  as  the  present  should  have  been  wanted. 
This  being  a  case,  therefore^  where  the  loss  or  destruc- 
tion of  the  paper  may  almost  be  presumed,  very  slight 
evidence  of  its  loss  or  destruction  is  sufiScient.  No^ 
here  the  clerk  of  the  insurance  company  leaves  it  esxr 
tremely. doubtful  on  his  testimony,  whether  the  paper 
which  was  last  seen  in  his  hands^  had  been  retained 
by  him  or  returned  to  the  plainti£  If  it  were  retained 
by  him,  he  has  proved  that  he  searched  for,  but  could 
not  find  it.    If  it  were  not  retained  by  him»  it  waa  pio» 

X  4  bably 
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18S0.        bacbly  delivered  back  to  the  plaintiiF.  Nobody  supposed 
'  that  it  was  wanted  until  the  counsel  suggested  that  it 

agamsi  might  be  required  at  the  trial.  The  clerk  of  the  plain- 
^^^'*"  tiff's  attorney  then  went  to  the  plaintiff's  house,  where 
the  plaintiff  himself  shewed  him  all  his  drawers  and 
places  where  a  person  might  reasonably  be  supposed  to 
keep  his  papers ;  the  clerk  examines  them  all,  searches 
a  pile  of  papers,  opens  the  iron  chest,  and,  in  short,  he 
looks  not  only  in  every  place  which  the  plaintiff  pointed 
out,  but  in  every  place  which  he  thought,  on  his  view 
of  the  premises,  was  likely  to  contain  a  paper  of  this 
description.  Upon  such  evidence,  applied  to  such  a 
paper,  it  does  appear  to  me  to  be  reasonable  to  presume 
that  it  was  lost,  and  that  the  legal  presumption  is,  that 
it  is  absolutely  lost.  If  die  case  had  not  stopped  there ; 
if  the  plaintiff  had  produced  a  copy,  or  had  given 
.  parol  evidence  of  its  contents,  it  might  then  have  been 
time  to  inquire,  whether  there  was  a  subscribing  wit- 
ness. The  party  was  stopped  before  any  secondary 
evidence  was  given  on  the  subject ;  it  seems  to  me, 
therefore,  that  this  rule  should  be  made  absolute. 

Bayley  J.  I  am  of  the  ^ame  opinion.  There  is  a 
great  distinction  between  useful  and  useless  papers. 
The  presumption  of  law  is,  that  a  man  will  keep  all 
those  papers  which  are  valuable  to  himself,  and  which 
may,  with  any  degree  of  probability,  be  of  any  future 
use  to  him.  The  presumption  on  the  contrary  is,  that 
a  man  will  not  keep  those  papers  which  have  entirely 
discharged  their  duty,  and  which  are  never  likely  to  be 
required  for  any  purpose  whatever.  Under  the  circum- 
stances of  this  case,  and  considering  the  lapse  of  time 
t^hich  has  occurred,  I  should  have  thought  that  much 

less 
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less  evidence  would  have  been  sufficient  to  entitle  the         1820. 
party  to  give  the  secondary  evidence.     The  policy  in  " 

question  had  discharged  its  duty  in  1813,  and  a  new  agamtt 
policy  was  then  gi*anted.  At  that  time  the  policy  in 
question  was  removed  from  the  plaintiff's  house,  where 
he  kept  his  valuable  papers.  Now  for  what  purpose 
should  he  aflerwards  replace  it  there.  The  presump- 
tion and  the  probability  would  be,  that  it  could  not  be 
of  any  future  use,  and  that  it  would  merely  be  an  in* 
cumbrance  to  the  place  in  which  it  was  put.  I  think 
that  the  presumption  of  law  would  be,  that  after  a  rea- 
sonable lapse  of  time,  such  a  paper  would  have  ceased 
to  have  an  existence ;  because,  in  the  exercise  of  or- 
dinary prudence,  a  man  would  not  keep  a  document  of 
that  kind,  but  would  dsstroy  it.  It  seems  to  me,  there- 
fore, that  there  is  abundant  ground  in  this  case  for 
letting  in  the  secondary  evidence.  An  indenture  of 
apprenticeship  is  one  of  the  muniments  of  the  party, 
relating  to  certain  rights  belonging  to  him,  which 
may  be  varied,  according  as  he  may  prove  that  he  had 
an  indenture  or  not ;  and  the  probability  would  be, 
that  as  there  is  a  reason  why  it  should  be  taken  care 
of,  it  will  not  be  destroyed.  So,  also  as  to  expired 
leases,  it  is  oflen  of  great  importance  to  the  lessor,  to 
produce  those  instruments,  to  shew  the  terms  of  those 
leases,  and  other  circumstances  connected  with  the 
estate ;  they  are  part  of  the  landlord's  muniments.  The 
lessee  also  may,  at  some  distance  of  time,  be  called 
upon  to  account  for  the  muniments  of  his  farm.  I  am 
not  aware  of  any  case  where  a  landlord  has  been  pre- 
cluded from  giving  parol  evidence  of  the  contents  of  a 
lease,  when  he  has  shewn  that  he  has  had  his  muni- 
ments destroyed  by  accident,  and  had  applied  to  the 
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1820t        lessee^  to  know  if  he  had  got  any  eounterpart    I  do 
-  not  know  that  in  such  a  case  it  must  be  shewn,  in  order 

agamti  to  give  secondary  evidence^  that  the  lessee  has  searched 
in  the  place  where  he  usually  kept  his  muniments.  I 
am,  therefore,  of  opinion,  that  the  rule  for  a  new  trial 
should  be  made  absolute. 

HoLROYD  J.  I  am  also  of  opinion,  in  this  case,  that 
the  secondary  evidence  ought  to  have  been  received.  It 
appears  that  the  document  had  for  some  time  become 
wholly  useless.  The  contents  of  the  paper,  at  least  as 
fiur  as  particular  terms  of  the  policy  were  concerned, 
were  perfectly  immaterial.  The  only  question  was, 
whether  it  was  a  policy  upon  the  property  of  a  par- 
ticular individual.  Now  the  reason  why  the  law  re* 
quires  the  original  instrument  to  be  produced,  is  this, 
that  other  evidence  is  not  so  satisfactory,  where  the 
original  document  is  in  the  possession  of  the  party,  and 
where  it  is  in  his  power  to  produce  it  or  to  get  it  pro- 
duced, provided  he  gives  notice.  In  either  of  these 
cases,  if  he  does  not  produce  it,  or  take  the  necesary 
steps  to  obtain  its  production,  but  resorts  to  other  evi- 
dence^ the  fair  presumption  is,  that  the  original  docu- 
ment would  not  answer  his  purpose,  and  that  it  would 
differ  £rom  the  secondary  evidence  which  he  gives  with 
respect  to  the  instrument  itself.  The  law,  in  such  a 
case,  requires  the  original  itself  to  be  produced.  Al- 
though it  be  the  general  rule  of  law,  that  the  best  evi- 
dence is  to  be  produced,  yet  that  rule  is  not  to  be  taken 
literally,  for,  with  respect  to  evidence  of  a  person  hold- 
ing an  office,  such  as  that  of  constable,  it  is  not  neces- 
sary to  produce  the  actual  appointment.   It  is  sufficient 

to  slieW|  that  ba  ii  in  tba  exerciso  of  the  office.    So 

also. 
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aUO|  in  the  case  of  rectors  and  vicars  sued  for  non^  1820. 
residence,  it  is  sufficient  to  shew,  that  they  have  done  — — 
some  of  the  acts  which  such  persons  are  required  to  do.  asamu 
It  seems  to  me,  therefore,  that  this  being  a  useless  in- 
strument, where  the  particular  terms  of  the  instrument 
are  immaterial,  the  party  cannot  be  presumed  to  have 
any  improper  purpose  in  resorting  to  secondary  evi- 
dence. Then,  as  to  the  search  for  the  paper,  I  think, 
for  the  reasons  stated  by  the  Court,  that  sufficient  was 
done  to  entitle  the  party  to  give  secondary  evidence. 

Best  J.  I  am  of  tlie  same  opinion.  It  is  very  diffi- 
cult to  lay  down  any  general  rule  as  to  the  degree  of 
diligence  necessary  to  be  used  in  searching  for  an 
original  document,  to  entitle  the  party  to  give  second 
ary  evidence  of  its  contents.  That  must  depends  in  ft 
great  measure,  upon  the  cii'cumstano^  of  eaob  parti- 
cular case.  If  a  pap^r  be  of  coni»iderable  value,  or  if 
there  be  reason  to  suspect  that  the  party  not  producing 
it  has  a  strong  interest  which  would  induoe  him  to  with- 
hold it,  a  very  strict  examination  would  properly  be 
required ;  but  if  a  pc^r  be  utterly  useless,  and  the 
party  could  not  have  any  interest  in  keeping  it  back,  a 
much  less  strict  search  would  be  necessary  to  lei  in 
parol  evidence  of  its  oontents.  It  seems  to  me,  however, 
in  this  ease,  that  sufficient  diUgenee  waa  used.  Here 
the  plaintiff  brings  an  action  for  a  libel,  charging  him 
with  having  deirauded  the  insurance  offioe.  The  ma^ 
terial  fact  to  be  inquired  into  is,  has  he  cheated  the 
insurance  office  ?  and  in  order  to  shew  that  he  has  not, 
it  is  necessary,  framed  as  the  pleailings  are^  to  produce 
the  policy.  The  plaintiff  could  have  no  possible  in*> 
terest  m  keepipg  it  baok>  beoause  ooe  of  the  defendants 

being 
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being  one  of  the  committee  of  the  society  with  whom 
the  insurance  was  eflFected,  he  had  the  means  of  knowing 
every  thing  about  it,  and  of  bringing  forward  a  copy 
of  the  original.  I  think,  therefore,  that  there  was 
abundant  proof  of  search  to  let  in  the  secondary  evi- 
dence; and  therefore  this  rule  must  be  made  absolute. 

Rule  absolute. 


Mondayt 
January  24th. 


A  trespasser, 
having  know- 
ledge that 
there  are 
spring-guns 
in  a  wood, 
although  he 
may  be  ignorant 
of  the  parti- 
cular  spots 
where  they  are 
placed,  cannot 
maintain  an 
action  for  an 
injury  received 
in  consequence 
of  his  accident- 
ally treading  on 
the  latent  wire 
communicating 
with  the  gun, 
and  therrt>y 
letting  it  off*. 


Ilott  against  Wilkes. 

T^ECLARATION  stated  that  defendant  was  pos- 
sessed of  a  wood  called  ChrishaU  Wood,  in  the 
county  of  Essex,  over  and  along  a  certain  part  of 
^ich  there  was  a  right  of  way  for  all  the  king's  sub- 
jects on  foot,  in  the  day  and  at  other  times ;  and  that 
defendant,  before  the  committing  of  the  grievances, 
had  set  a  certain  spring-gun,  charged  with  gunpowder 
and  leaden  shot,  in  a  certain  part  of  said  wood  and 
premises,  near  those  parts  over  which  the  right  of  way 
extended,  with  a  certain  wire  communicating  with  the 
lock  and  other  parts  of  the  said  spring-gun,  by  the 
treading  on  or  touching  of  which  wire,  the  said  gun 
could  be  let  off  and  fired,  with  intent  to  lacerate, 
wound,  and  injure  persons  coming  into  that  part  of  the 
wood  where  the  gun  was  set  and  placed ;  and  that  the 
wire  was  laid  across  in  the  day  time  as  well  as  the 
night  time ;  and  that  it  was  the  duty  of  the  defendant 
not  to  have  permitted  the  said  gun  to  remain  so  loaded 
and  charged,  and  with  the  said  wire  communicating 
with  the  lock  and  other  parts  thereof,  without  causing 
notice  to  be  given  to  persons  passing  along  the  said 

wood 
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wood  in  the  day  time,  of  the  said  gun  being  so  situate         1820. 

and  placed,  and  of  the  direction  and  place  where  the        

said  wire  so  communicating  with  the  lock  and  other  againM 
parts  thereof,  was  placed,  in  order  to  prevent  per- 
sons through  ignorance  treading  on  or  touching  the 
wire  so  communicating  with  the  lock,  and  thereby 
letting  off  the  gun  and  being  injured  by  the  discharge; 
that  defendant  wilfully,  negligently,  and  with  the 
intent  aforesaid,  permitted  the  said  gun  to  remain  in  a 
part  of  the  wood,  loaded,  &c.,  with  the  wire  communi- 
cating, &c.,  without  giving  notice  to  persons  passing 
along  the  wood  in  the  day  time,  of  the  direction  or 
places  in  which  the  wire  communicating  with  the  lock 
was  placed  or  laid,  by  means  whereof  plaintiff,  being  in 
the  said  part  of  the  wood  in  the  day  time,  and  not 
Iiaving  any  knowledge,  notice,  or  warning  of  the  place 
or  direction  where  the  wire  communicating,  &c.,  was 
laid  or  placed,  trod  upon  and  touched  the  wire  com- 
municating with  the  lock,  and  by  reason  thereof  the 
gun  went  off  and  discharged  several  shot,  and  plaintiff 
was  thereby  injured.  The  second  and  third  counts  did 
not  differ  substantially  from  the  first.  The  fourth  count 
charged,  that  defendant  suffered  the  spring*guns  to 
remain  loaded  in  the  wood,  &c.,  without  taking  due 
and  jn^oper  meajis  to  prevent  persons  in  the  wood  from 
being  injured  thereby,  by  reason  whereof  plaintiff  was 
injured.  The  fifth  count  stated,  that  the ,  defendant 
knowingly,  wrongfully,  and  unlawfully,  permitted  a 
spring-gun,  loaded,  &c.,  to  remain  so  loaded,  &c.,  by 
means  whereof  plaintiff,  not  knowing,  and  not  being 
able  to  perceive  where  the  wire  was  placed,  in  the  day 
time  unavoidably  trod  upon  the  wire,  by  which  the 
gun  was  fired,   &c.      The  sixth   count  charged   the 
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1 620.  defendant  with  having  unlawfully  placed  the  guns  in 

■  the  wood,  without  any  sufficient  or  legal  notice  to  his 

^^  Majesty's  subjects  ;   and  that  plaintiff,  being  a  liege 


ittKS. 


subject,  and  not  being  able  to  perceive  where  the  gun 
or  spring^'Wire  was^  did,  unknowingly^  for  want  of 
sufficient  legal  notice,  tread  upon  the  wire,  8tc.  The 
seventh  count  stated,  that  defendant,  wrongfully  and 
maliciously,  placed  in  certain  lands  a  spring*gun, 
loaded,  &c. ;  and  that  plaintiff,  in  walking  and  passing 
along  the  said  land,  unknowingly  trod  upon  the 
wire,  &c.  Plea,  not  guilty.  At  the  trial  before 
Garraw  Baron,  at  the  last  Summer  assizes  for  the 
county  of  Essejtj  the  following  facts  were  given  in 
evidence :  The  defendant  was  the  owner  of  Chrishall 
Woodj  consisting  of  fifty  or  sixty  acres ;  and  by  his 
order,  nine  or  ten  spring-guns  were  set  there. 
Several  boards  were  affixed,  containing  notice  to  the 
public  that  such  instruments  were  so  placed.  There 
formerly  had  been  a  path  on  the  outside  of  the  wood, 
but  it  had  not  been  used  for  some  years.  The  plain- 
tiff, on  the  occasion  in  question,  accompanied  by 
another  person,  went  out  in  the  day  time  for  the  pur- 
pose of  gathering  nuts,  and  proposed  to  his  companion 
to  enter  Chrishall  Wood.  The  latter,  however,  refused, 
unless  the  plaintiff  would  go  first ;  and  he  then  told 
plaintiff  that  spring-guns  were  set  there.  They  both, 
however,  entered  the  wood,  and  the  plaintiff  received 
the  injury  which  was  the  subject  of  the  action,  in  con- 
sequence of  treading  on  the  wire  communicating  with 
the  spring-gun.  Upon  these  facts,  the  learned  Judges 
considering  that  this  involved  the  same  question  which 
was  under  the  consideration  of  the  Court  of  Common 
Pleas,  in  Dean  v.  Ckn/tony  directed  the  jury  to  find  a 
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Terdict  for  the  plaintiff,  and  reserved  to  the  defendant  1820. 
liberty  to  move  to  enter  a  nonsuit.  The  jury  assessed  — — 
the  damages  at  50/. ;  and  found,  that  at  the  time  of  mgaifui 
the  injury,  there  was  not  any  footpath  near  the  place 
in  question ;  that  the  plaintiff  was  not  in  the  exercise 
of  any  right  of  path,  but  was  gathering  nuts  ;  and  that  he 
had  knowledge  and  notice  that  spring-guns  were  placed 
in  the  wood.  And  a  rule  nisi  for  entering  a  nonsuit 
having  been  obtained  in  last  Michaelmas  term, 

AdolphuSf  Dowlingf  and  Chitty^  shewed  cause.  In 
this  case,  the  defendant,  if  present,  would  not  have 
been  justified  in  shooting  a  mere  trespasser :  he  could 
only  use  as  much  force  as  was  necessary  to  prevent 
the  trespass,  or  its  continuance.  If  that  be  so,  the 
maxim  of  law  applies  here,  that  a  man  shall  not  do 
indirectly  that  which  he  cannot  do  directly.  The  cir- 
cumstance of  the  plaintiff's  having  notice  that  the  guns 
were  fixed  in  this  wood,  can  make  no  difference ;  for, 
if  the  defendant  had  himself  stood  at  the  entrance  with 
a  loaded  gun,  and  given  notice  to  a  trespasser  that  he 
would  shoot  at  him  if  he  entered,  such  an  act  would 
not  therefore  be  justifiable.  If,  indeed,  the  notice  had 
pointed  out  the  particular  spot  where  the  wire  commu- 
nicating with  the  gun  was  placed,  and  the  trespasser 
had  gone  to  that  spot  where  the  danger  was  inevitable, 
and  trod  upon  the  wire,  the  firing  off  the  gun  would 
have  been  his  own  act,  and  not  the  act  of  the  person 
who  placed  it  there ;  but  where  a  party  enters  upon  a 
space  of  sixty  acres,  knowing  only  that  some  spring- 
guns  are  there  placed,  he  does  so  with  a  well-grounded 
expectation  that  he  may  avoid  a  partial  danger.  The 
firing  off  the  gun^  in  such  a  case,  by  the  accidental 

tread- 


308  CASES  IN  HILARY  TERM 


Ilott 
agouut 

WiLXIS. 


1820.  treading  on  a  latent  wire,  cannot  be  considered  as  his 
act.  This  forms  a  distinction  between  this  case  and 
that  of  a  trespasser  climbing  a  wall,  on  the  top  of  which 
are  fixed  spikes  or  broken  glass.  There  he  knows  that 
he  musty  in  every  part,  meet  with  the  mstrument  of  mis- 
chief. In  this  case,  it  is  possible  that  he  may  meet  with 
it,  but  it  is  probable  that  he  may  not.  The  immediate 
cause  of  the  mischief  here  is  latent.  The  case  of  a 
ferocious  dog  kept  for  the  protection  of  property,  is 
distinguishable  on  this  ground,  that  the  dog  is  capable 
of  moving  to  any  part  of  tlie  premises,  and  therefore 
may  be  considered  as  present  in  every  part;  and  there- 
fore, the  danger,  in  that  case,  is  inevitable.  In  Jat/  v. 
Whitfield^  tried  before  Richards  C.B.,  at  the  Waruoick 
Summer  assizes,  1817,  the  plaintiff,  a  boy,  having 
entered  the  defendant's  premises  for  the  purpose  of 
cutting  a  stick,  was  shot  by  a  spring-gun,  for  which 
injury  he  recovered  120Z.  damages,  and  no  attempt  was 
afterwards  made  to  set  aside  that  verdict.  In  Dean  v. 
Clayton  (a),  the  Court  of  Common  Pleas  were  equally 
divided  upon  the  general  question.  Upon  that  it  is  suf- 
ficient to  say,  that  the  law  has  assigned  certain  specific 
remedies  for  the  protection  of  property ;  and  even  if 
they  were  insufficient,  it  is  not  competent  to  an  individual 
to  have  recourse  to  a  contrivance,  the  effect  of  which 
may  be  to  inflict  wounds,  or  even  death,  upon  a  mere 
trespasser. 

Abbott  C.  J.  We  are  not  called  upon  in  this  case 
to  decide  the  general  question,  wheiher  a  trespasser 
sustaining  an  injury  from  a  latent  engine  of  mis- 
chief, placed  in  a  wood  or  in  grounds  where  he  had  no 

(a)  9  Mmrsh,  577.     1  B.  Uoort,  203, 
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reason  to  apprehend  personal  danger,  may  or  may  not  1820. 
maintain  an  action.  That  question  has  been  the  sub-  ■ 
ject  of  much  discussion  in  the  Court  of  Common  o^^!^ 
Pleas,  and  great  difference  of  opinion  has  prevailed  in  '^'uxs, 
the  minds  of  the  learned  judges,  whose  attention  was 
there  called  to  it.  Nor  are  we  called  upon  to  pro- 
nounce any  opinion  as  to  the  inhumanity  of  the  prac- 
tice, which  in  this  case  has  been  the  cause  of  the  injury 
sustained  by  the  plaintiff.  That  practice  has  prevailed 
extensively  and  for  a  long  period  of  time,  and  al- 
though undoubtedly  I  have  formed  an  opinion  as  to  its 
inhumanity,  yet  at  the  same  time  I  cannot  but  admit 
that  repeated  and  increasing  acts  of  aggression  to 
property  may  perhaps  reasonably  call  for  increased 
means  of  defence  and  protection.  I  believe  that  many 
persons  who  cause  engines  of  this  description  to  be 
placed  in  their  grounds  do  not  do  so  with  the  intention 
of  injuring  any  one,  but  really  believe  that  the  no- 
tices they  give  of  such  engines  being  there^  will  pre- 
vent any  injury  from  occurring,  and  that  no  person 
who  sees  the  notice  will  be  weak  and  foolish  enough  to 
expose  himself  to  the  perilous  consequences  likely 
to  ensue  from  his  trespass.  In  this  case  it  is  found 
by  the  jury  that  the  plaintiff  actually  knew  that  spring- 
guns  were  set  in  this  wood.  Now,  sitting  in  a 
court  of  law,  we  cannot  say  that  an  action  may  be 
maintaiaed  against  the  defendant  for  doing  an  act  like 
the  one  in  question,  if  it  be  not  in  itself  unlawful. 
The  jury  have  found  that  the  plaintiff  (before  he  en- 
tered the  wood)  knew  that  engines  like  that  by  which 
he  suffered  in  consequence  of  his  trespass  were  placed 
there ;  to  him,  therefore,  they  ceased  to  be  latent  en- 
gines of  mischief;  and  the  degree  of  injury  sustained 
Vol.  IIL  Y  cannot 
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1 8S0»         cannot  vary  the  ca«e  in  principle.   The  Courti  thereferc^ 
"—"^         cannot  hold  that  this  action  is  maintainable,  unless  they 

Ilott  1        1       tj 

agtdnu  are  also  prepared  to  say,  that  any  trespasser  who  shottld 
hurt  himself  by  coming  in  contact,  in  the  dark,  wKh 
spikes  or  broken  glass  stuck  on  a  wall,  which  at  that  time 
would  be  invisible^  eould  maintain  an  action  against  the 
owners,  in  a  case  where  it  appeared  that  he  had  had  a 
previous  opportunity  of  observing  in  broad  daylight  thai 
such  means  of  mischief  were  placed  upon  the  wall.  But 
In  that  case  I  believe  no  lawyer  will  argue  that  an  aotion 
could  be  maintained.  I  am  not  able  to  distinguish  this 
case  from  that  which  I  have  put.  Considering  the 
present  action  merely  on  the  ground  of  Hotiee,  and 
leaving  untouched  the  general  queeticHi  as  to  the 
liability  incurred  by  pladng  such  engines  as  these  where 
no  notice  is  brought  home  to  the  party  injured,  I  am 
of  opinion  that  this  action  cannot  be  maintained. 

Batley  J.  Nothing  that  falls  from  me  shall 
have  a  tendency  to  encourage  the  praotloe,  which, 
to  a  certain  extent,  has  prevailed,  of  setting  these  en- 
gines ibr  the  protection  of  property,  the  consequence 
of  which  sometimes  has  been  to  cause  great  bodily 
injury  to  persons  entirely  ignorant  of  the  existence 
of  engines  of  this  description.  Such  instruments 
may  be  undoubtedly  placed  without  any  intention  of 
doing  injury,  and  for  the  mere  purpose  of  protecting 
property  by  means  of  terror;  and  it  is  extremely 
probable  that  the  defendant  in  this  case  will  feel 
as  much  regret  as  any  man  for  the  injury  which 
the  plaintiff  has  sustained,  and  that  he  will  render  to 
the  party  as  much  compensation  as  be  ought,  without 
compromising  the  question  of  law,  and  without  admitting 

it 
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it  as  a  matter  of  obligation  upon  hiin,  that  be  is  boimd  1820* 
to  make  a  compensation  Sot  the  injury  through  the 
medium  of  a  suit  at  law.  This  is  a  cast  in  iduch  the 
idaintiff  bad  notice  that  there  wmt  spring-guns  in  the 
w^ood.  Tiie  declaration  stales,  diat  tbe  plaintiff  bfld 
BO  notice  of  the  plaees  or  of  the  direction  in  which  the 
guns  therasdves  were  placed,  or  where  the  wires  com- 
ttiunicating  with  the  gnns  were  placed ;  but  it  is  not 
necessary  to  give  notice  to  the  public  that  guns  are 
placed  in  such  particular  spots  in  such  particular  fidds; 
for  that  would  dqpriye  the  property  of  the  intended 
protection.  It  is  sufficient  for  a  party  generally  to  say 
**  There  are  spring^uns  in  this  wood ;"  and  if  another 
then  takes  upon  himself  to  go  into  the  Wood,  knowing 
that  he  is  in  the  hazard  of  meeting  with  the  ii^ury 
which  the  guns  are  calculated  to  produce^  it  seems  to 
me  that  he  does  it  at  his  own  peril,  and  nnist  take  the 
consequences  of  his  own  act  The  maxim  of  law, 
volenti  non  fit  injuria,  applies ;  for  he  volmitarily  ex- 
poses himself  to  the  mischief  which  has  happened. 
He  is  told  that  if  he  goes  into  the  wood  he  will  run  a 
particular  risk,  for  that  in  those  grounds  there  afe 
spring-guns.  Notwithstanding  that  caution,  he  says, 
^  I  will  go  into  the  wood,  and  I  will  mn  the  risk  of  all 
eoDsequences."  Has  be  then  any  right,  after  he  has 
besn  dislKDclly  apprised  of  his  danger,  to  bring  an 
action  trains*  the  owner  of  the  soil  for  the  consequences 
of  his  own  imprudmt  and  unlawful  act  ?  I  think 
not,  lor  be  had  no  right  to  enter  the  wood ;  and, 
m  so  doing,  he  became  a  trespasser  and  a  wrong- 
dcmv  It  has  been  said  that  these  guns  were  wrongfully 
and  unlawfully  placed  in  the  wood.  Now  let  us  enquire 
whether  it  was  unlawful  or  not;  one  of  tbe  tests  of 
fi^g  that  qaestioir  IS  Ais :  Does  the  hw  punish  a  man 
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1820.  for  the  mere  act  of  putting  these  instruments  upon  his 

— ~^  own  premises?     Is  he  indictable  for  it?     For  that 

cffdna  is  the  criterion  by  which  we  are  to  judge  of  the  legality 

Wzuuf.  ^^  ^g  ^^^    l£  j^  could  be  made  out  as  an  abstract 

position  of  law,   that  the  defendant  is  liable  to  be 
indicted    for   setting    spring-guns    in    his    premises, 
then,  perhaps,  whether  he  puts  up  notices  or  not,  he 
might    not   have    any    defence ;     for,    notwithstand- 
mg  the  notices,   he  would   be  liable  for    the   con- 
sequences of  an  unlawful  act.      But  if  it  cannot  be 
ahown  that  it  is  an  unlawful  act  to  set  these  spring- 
guns,  it  seems  to  me  that  the  defendant  was  at  liberty 
to   do  it      At    the  same  time  he  would  be  liable 
for  a  civil  injury  produced  from  want  of  caution  on  his 
part  to  guard  against  such  an  injury ;   for  although 
it  may  be  lawful  to  put  these  instruments  on  a  man's 
own  ground,  yet  as  they  are  calculated  to  produce 
great  bodily  injury  to  innocent  persons  (for  many  tres- 
passers are  comparatively  innocent)   it  is  necessary  to 
give  as  much  notice  to  the  public  as  you  can,  so  as  to 
put  people  on  their  guard  against  the  danger.     This 
declaration  is  founded  upon  tlie  ground,  that  such  is 
the  law  upon  the  subject ;  for  the  first  count  states,  that 
the  defendant  set  the  guns  there  without  giving  notice 
of  their  place  and  direction.  Then  another  count  states, 
that  the  guns  were  set  there  without  giving  proper 
notice  where  the  wires  which  communicated  with  the 
guns  were  placed.      Another  count  states,  that  they 
were  placed  without  sufficient  and  proper  notice  to 
all  his  majesty's  subjects.     The  declaration,  therefore, 
assumes  the  law  to  be^  not  that  the  mere  act  of  placing 
these  guns  in  a  man's  own  ground  is  illegal  and  punish- 
able by  indictment,  but  that  a  party  doing  that  act  may 
be  liable  to  an  action^   provided  be  does  not   take 

due 
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due  and  proper  means,  by  giving  notice,  to  prevent  1820. 
the  injury  which  those  engines  are  calculated  to  pro*  — — 
duce.  Where  a  man,  however,  is  actually  apprised  agamti 
before  he  enters  that  the  guns  are  there,  he  cannot 
afterwards  complain  that  there  has  not  been  a  proper 
and  sufficient  notice  given.  The  case  of  a  man  keep* 
ing  on  his  own  premises  a  furious  dog,  or  bull,  is  to  a 
certain  degree  analogous  to  this.  Suppose  such  a  per- 
son were  to  give  a  notice  that  in  his  premises  there 
is  a  furious  bull,  and  that  it  is  dangerous  for  any  person 
to  enter,  and  a  wrong-doer,  who  had  read  this  notjcet, 
enters,  and  the  bull  attacks  him,  it  is  dear  that  he  could 
maintain  no  action  for  the  consequences  of  his  own  act. 
So,  also,  if  a  trespasser  enters  into  the  yard  of  another, 
over  the  entrance  to  which  notice  is  given,  that  there 
is  a  furious  dog  loose,  and  that  it  is  dangerous  for  any 
person  to  enter  in  without  one  of  the  servants  or  the 
owner.  If  the  wrongHloer,  having  read  .that  notice^ 
and  knowing,  therefore,  that  he  is  likely  to  be  injured, 
in  the  absence  of  the  owner  enters  the  yard,  and  is 
worried  by  the  dog,  (which  in  such  a  case  would  be  a 
mere  engine  without  discretion,)  it  is  clear  that  the 
party  could  not  maintain  any  action  for  the  injury 
sustained  by  the  dog,  because  the  answer  would  be,  as 
in  this  case,  that  he  could  not  have  a  remedy  for  an 
injury  which  he  had  voluntarily  incurred.  If,  indeed, 
the  master  had  been  upon  the  spot  at  the  time,  and 
had  seen  the  dog  running  towards  the  man,  it  would 
have  been  his  duty  to  have  done  all  in  his  power  to  pre- 
vent the  animal  from  worrying  him,  and  if  he  had  not 
so  done,  the  party  injured  might  have  had  a  right  of 
action,  I  am,  therefore,  of  opinion,  on  the  ground  of 
notice  ovly^  that  this  action  is  not  maintainfible« 
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1 890*  HoLROTD  J.     I  am  of  opinion  that  this  action  is  not 

"""""^         maintainable,  on  the  ground  that  the  plaintiff  had  no* 
nmmu        tioe  that  the  spring-guns  were  placed  in  the  wood  in 
question.    I  do  not  consider  it  necessary  that  he  should 
haye  notice  of  the  precise  spot  in  which  the  wpnmg" 
guns  were  placed.     It  is  sufficient,  in  the  present  case^ 
that  he  had  notice  generally  that  they  were  placed  in 
the  ground  in  question.     The  mere  act  of  pladng 
q)ring-guns  in  a  man's  own  ground  is  not  of  itself 
unlawfiil.     It  is  not  an  indictable  offence,  nor  will  it 
subject  a  party  to  an  action,  unless  some  injurioua 
consequences  result  from  it.    If  any  such  oonsequences 
result,  it  may  perhaps  form  the  subject  of  an  acticm. 
Without  giving  any  decided  c^inion  upon  that  point, 
bat  assuming,  for  the  present,  that  that  would  be  so^  it 
seems  to  me  tl^t  a  party  havmg  express  notice  diat  the 
iqyring-guns  were  placed  in  a  particular  ground,  and  etn 
tering  upon  that  place  as  a  trespasser,  stands  in  a  very 
different  situation ;  for  if  the  placing  of  the  spriBg^gmia 
be  not  of  itself  an  unlawful  act,  and  only  becomes  so 
in  respect  of  the  consequences  which  result  from  it,  the 
p«rty  who  so  enters,  with  full  knowledge  of  the  dai^;er» 
is  Umself  the  cause  of  the  mischief  that  ensues,  and  &U9 
within  the  principle  of  law,  volenti  non  fit  injuria ;  for  m 
he  knew  that  the  spring-guns  were  placed  there^  be  can 
have  no  right  of  action  fer  an  injury  which  resnited 
Irom  his  own  act  akiae.     The  oiaJy  doubt  wliicb  X  haw 
entertained  during  the  course  of  the  argument  arises 
out  of  that  maxim  of  law,   that  a  man  caimol  do 
that  indirectly  which  he  cannot  do  directly.    I  am  now, 
however,    satisfied,    that  that    principle  has   no  apr 
location  to  th«  present  case,  where  the  plaintiff  lad 
express  notice  that  the  spring-gns  were  placed  ob  the 
premises  into  which  he  wrongfully  entered;  for  in  that 
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the  act  of  firing  off  the  guoi  which  was  the  canie         1  §90. 
of  the  injury,  was  his  act,  and  not  the  act  of  the  person  '     ' 

who  placed  the  gun  thelre«  If,  indeed,  a  partj  who  a^mut 
bad  no  notice,  had  gone  into  the  grounds^  although  he  '^v^i- 
woald  be  a  trespasser,  the  act  of  firing  off  the  gun,  by 
treading  accidontally  on  the  wires^  would  not^  In  oon- 
sequenoe  of  those  wires  being  latenti  be  coniidered  his 
own  act }  but  be  wculd  be  a  mere  instmmedt  of  pro«- 
dncing  that  which  resulted  from  a  prrior  act  done  by  an- 
othen  If  one  person  makes  use  of  atioth^^  who  is  a 
mere  instrument,  to  do  any  act,  the  thing  done  is  the 
ao^  not  of  him  who  is  merely  the  instrument)  but  of  the 
person  who  uses  him  as  such  instruments  Thus,  if  a  man 
ioducee  a  madman  to  inflict  wotmda  upon  the  person 
of  another  firom  which  death  ensues,  in  point  of  law, 
that  b  dot  considered  the  act  of  the  madman,  but  the 
act  of  the  person  inciting  him.  The  madman  is  con- 
sideted  a  mere  instrument  and  the  dtber  person, 
thoiigb  not  present  at  the  time  of  the  act  done^  is  in- 
dktabb  for  murder  as  a  principal  (althosgb,  generally 
speakings  to  make  a  peiten  a  ptineipal  in  murder  be 
most  be  pre^nt  at  the  time) ;  the  reason  of  whith  is, 
that  the  act  done  ia  consider^  as  the  act  of  the  person 
wbo  causes  it,  and  he  is  Considered  as  Yirtually  present 
at  the  time  of  doing  it,  and  the  madmsii  as  a  mere 
instrument  in  bis  bands*  So  it  is  in  a  case  where  one 
person  secretly  mixes  poison  with  food,  for  the  pnrpoae 
of  the  poison  being  ignorwtly  taken  in  the  food 
by  anotben  Now^  in  the  preseit  casey  in  oitder 
to  make  the  firing  off  of  this  gun  tbsf  act  of  thcf  person 
who  placed  it  there^  we  mvst  oMsider  lum  as  doing 
indirectly  the  same  thing  as  if  be  had  taken  up  tbe 
gun  at  the  time  and  shot  the  pidfaitiff  |  aiid  we  most 
consider  the  latter  as  a  mere  instrument^  and  not  as  an 
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1820.  actor;  but)  in  my  opinion,  the  plaintiff  in  this  case  was  not 
an  instrument,  but  an  actor.  Ifhe  had  seen  the  wires  and 
trod  on  them  with  the  intention  of  firing  off  the  gun, 
it  is  dear  that  that  would  have  been  his  own  act.  Here^ 
he  entered  the  wood  with  full  notice  that  those  engines 
were  placed  there^  and  with  the  knowledge,  therefore, 
that  the  danger  was  unavoidable*  So  far  as  he  was  con- 
teemed,  the  cause  of  the  mischief  could  not  be  considered 
as  latent,  and  the  act  of  letting  off  the  gun,  which  was  the 
consequence  of  his  treading  on  the  wire,  must  be  con- 
sidered whollj  as  his  act,  and  not  the  act  of  the  person 
who  placed  the  gun  there.  If,  indeed,  the  defendant 
had  been  present,  and  had  seen  a  trespasser  enter, 
and  had  the  means  of  preventing  the  injury,  and  had 
not  done  all  in  his  power  to  prevent  it,  unquestionably 
it  might  have  been  considered  as  proceeding  from  his 
own  act;  but  in  the  present  case  he  was  absent,  and 
had  not  the  means  of  averting  the  mischief;  and,  there« 
fore,  the  maxim  of  law,  that  a  man  cannot  do  that  in- 
directly which  he  cannot  do  directly,  is  not  applicable 
to  the  present  case.  Indeed,  that  maxim  would  equally 
apply  to  a  case  where  a  person  kept  a  ferocious  bull 
in  his  grounds,  where  other  persons  were  used  to  re- 
sort, (a)  In  such  a  case,  if  there  was  no  notice,  and  a 
trespasser  was  to  enter  and  be  gored,  an  action  would 
lie  for  the  injury;  but  if  public  notice  were  given,  and 
it  could  be  shewn  that  the  trespaser  knew  that  such 
a  dangerous  animal  was  there,  and  with  that  know- 
ledge was  hardy  enough  to  ^run  the  risk,  it  is  perfectly 
dear  that  he  could  support  no  action.  I  am,  there- 
fore^ of  opinion  that  this  action  is  not  maintainable^  on 
the  ground  that  the  damage  sustained  has  be^n  pro* 
duced  by  the  plaintiff's  own  wilful  act. 

(a)  See  JVrocXrT,  CoptimuU    I  Etp, MPri,  Bep.  904» 
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Best  J.     The  act  of  the  plaintiff  could  only  occasion       1680, 
mere  nominal  damage  to  the  wood  of  the  defendant         — — 
The  injury  that  the  plaintiff's   trespass  has  brought         agamtt 
upon  himself  is  extremely  severe.     In  such  a  case,  one 
cannot,  without  pain,  decide  against  the  action*     But 
we  must  not  allow  our  feelings  to  induce  us  to  lose 
sight  of  the  principles  which  are  essential  to  the  rights 
of  property.     The  prevention  of  intrusion  upon  pro- 
perty is  one  of  these  rights,  and  every  proprietor  is 
allowed  to  use  the  force  that  is  absolutely  necessary  to 
vindicate  it.     If  he  uses  more  force  than  is  absokUely 
necessary,  he  renders  himself  responsible  for  all  the 
consequences  of  the  excess.     Thus,  if  a  man  comes  on 
my  land,  I  cannot  lay  hands  on  him  to  remove  him, 
until  I  have  desired  him  to  go  off.     If  he  will  not  de- 
part on  request,  I  cannot  proceed  immediately  to  beat 
him,  but  must  endeavour  to  push  hun  off    If  he  is  too 
powerful  for  me,  I  cannot  use  a  dangerous  weapon,  but 
must  first  call  in  aid  other  assistance.  I  am  speaking  of 
out-door  property,  and  of  cases  in  which  no  felony  is  to 
be  apprehended.     It  is  evident,  also,  that  this  doctrine 
is  only  applicable  to  trespasses  committed  in  the  pre- 
sence of  the  owner  of  the  property  trespassed  on.   When 
the  owner  and  his  servants  are  absent  at  the  time  of  the 
trespass,  it  can  only  be  repelled  by  the  terror  of  springe- 
guns,  or  other  instruments  of  the  same  kind.    There  is, 
in  such  cases,  no  possibility  of  proportioning  the  resist-> 
ing  force  to  the  obstinacy  and  violence  of  the  tres- 
passer, as  the  owner  of  the  dose  may  and  is  required  to 
do  where  he  is  present.     There  is  no  distinction  be- 
tween the  mode  of  defence  of  one  species  of  out«door 
property  and  another  (except  in  cases  where  the  taking 
or  brec^king  into  the  property  amounts  to  felony.)    If 
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iStO*        ^®  owner  of  woods   cannot  let  ipiing-guns  in  his 
woods  the  owner  of  an  Ofchardy  or  of  a  field  with 
potatoes  or  turnips,  or  any  other  crop  usually  the  ol^eot 
of  pluoderi  cannot  set  them  in  such  field.  How  then  are 
these  kinds  of  property  to  be  protected,  at  a  distance 
from  the  residence  of  the  owner,  in  the  night,  and  in 
the  absoice  of  his  servants  ?  It  has  been  said,  that  the 
law  has  provided  remedies  for  any  injuries  to  such  thhigs 
by  action.     But  the  ofiender  must  be  detected  before  he 
can  be  subjected  to  an  action,  and  the  expense  of  con* 
thiual  watching  for  this  purpose  would  often  exceed 
the  value  of  the  property  to  bo  protected.    If  we  kx>k 
at  the  subject  in  this  point  of  view,  we  may  find, 
amongst  poor  tenants,  who  are  prevented  firom  paying 
their  rents  by  the  plunder  of  their  cn^  men  who 
are  more  obgects  of  our  compassion,  than  the  wanton 
trespasser,  who  brings  on  himself  the  injury  which  he 
•offers.    If  an  owner  of  a  close  cannot  set  spring-guns, 
he  cannot  put  glass  bottles  or  spikes  on  the   top  of 
a   wall,    or   even    have  a   savage    dog,    to  prevent 
persons  from  entering  his  yard«     It  has  been  said  in 
argument,   that    you   may   see  the  glass    bottles   or 
spikes;    and   it  is  admitted,    that  if  the  exact  spot 
where  these  guns  are  set,  was  pointed  out  to  the  tres- 
passer, he  could  not  maintain  any  action  for  the  injury 
he  received  from  one  of  them.     As  to  seeing  the  glass 
bottles  or  spikes,  that  must  depend  on  the  circumstance 
whether  it  be  light  or  dark  at  the  time  of  the  trespass. 
But  what  difference  does  it  make,  whether  the  tres- 
passer be  told  the  gun  is  set  in  such  a  spot,  or  that 
there  are  guns  in  different  parts  of  •  such  a  field,  if  he 
has  no :  right  to  go  on  any  part  of  that  field  ?    It  is 
absurd  to  say  you  may  set  the  guas^  provided  you  tell 

the 
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the  treqsaner  exactly  where  they  are  let,  because  1890. 
thea  the  setting  them  could  answer  no  purpose.  My 
Brother  Bayley  has  illustrated  this  case^  by  the  question 
which  he  asked,  namely,  can  you  indict  a  man  for 
putting  spring-guns  in  his  inclosed  field?  I  think  the 
question  put  by  Lord  C.  J.  GibbSf  in  the  case  in  the 
Common  Pleas,  a  still  better  illustration,  viz.  can  you 
justify  entering  into  inclosed  lands,  to  take  away  guns 
so  set  ?  If  both  these  questions  must  be  answered  in  the 
negative,  it  cannot  be  unlawful  to  set  sfiriog-goiis  in  an 
inclosed  field,  at  a  distance  firom  any  road,  giving  such 
notice  that  they  sore  set,  as  to  render  it,  in  the  highest 
degree,  probable,  that  all  pensons  in  the  neighbour- 
hood must  know  that  they  are  so  set  Humairi^  re« 
quires  that  the  fullest  notice  possible  should  be  given, 
and  the  law  of  England  will  not  sanction  what  is  inoon* 
sistent  with  humanity.  It  has  been  said,  in  argunieiit, 
that  it  is  a  principle  of  law,  that,  you  cannot  do,  indi^ 
rectly,  what  you  are  not  permitted  to  do  directly.  This 
principle  is  not  applicable  to  the  case.  You  catmot 
•hoot  a  man  that  comeson  your  land»  because  you  nmy 
turn  him  off  by  means  less  hnrtiiil  to  him;  and,  tbere^ 
fore^  if  you  saw  him  walking  in  your  fiel^  and  virete  to 
invite  him  to  proceed  on  his  walk,  knowing  that  he 
must  tread  on  a  wire,  and  so  sbcwt  himself  with  a 
spring^gun,  yon  would  be  liabk  to  aU  the  consequences 
that  would  follow.  The  invitation  to  him  to  pmsve  his 
walk  ie  doings  indirectly,  what,  by  drawing  the  trigger 
of  a  gun  with  your  own  hand,  is  done  directly.  But 
the  case  is  just  the  reverse ;  if,  instead  of  inviting  him 
to  walk  on  your  land,  you  tell  him  to  keep  ofi^  and 
warn  him  of  what  will  follow  if  he  does  not.  It  is  also 
said,  that  it  is  a  maxim  of  law,  that  you  must  so  use 
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your  own  property  as  not  to  injure  another^s.  This 
maxim  I  admit,  but  I  deny  its  application  to  the  case 
of  a  man  who  comes  to  trespass  on  my  property.  It 
applies  only  to  cases  where  a  man  has  only  a  transient 
property,  such  as  in  the  air  or  water,  that  passes  over 
his  land,  and  which  he  must  not  corrupt  by  nuisance ;  or 
where  a  man  has  a  qualified  property,  as  in  land  near 
another's  ancient  windows,  or  in  land  over  which  an- 
other has  a  right  of  way.  In  the  first  case^  he  must 
do  nothing  on  his  land  to  stop  the  light  of  the  windows, 
or  in  the  second,  to  obstruct  the  way.  This  case  has 
been  argued,  as  if  it  appeared  in  it,  that  the  guns  were 
set  to  preserve  game,  but  that  is  not  so ;  they  were  set 
to  prevent  trespasses  on  the  lands  of  the  defendant. 
Without,  however,  saying  in  whom  the  property  of  game 
is  vested,  I  say,  that  a  man  has  a  right  to  keep  persons 
off  his  lands,  in  order  to  preserve  the  game.  Much 
money  is  expended  in  the  protection  of  game,  and  it 
would  be  hard,  if,  in  one  night,  when  the  keepers  are 
absent,  a  gang  of  poachers  might  destroy  what  has 
been  kept  at  so  much  cost.  If  you  do  not  allow  men  of 
landed  estates  to  preserve  their  game,  you  will  not 
prevail  on  them  to  reside  in  the  country.  Their  poor 
neighbours  will  thus  lose  their  protection  and  kind 
offices;  and  the  government,  the  support  that  it  de- 
rives from  an  independent,  enlightened,  and  unpaid 
magistracy. 

Rule  absolute. 


Mairyatt  then  stated,  that  the  defendant  waved  all 
claim  to  costSt 
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Howe  against  Palmer.  uonda^, 

January  24tfa. 

TJECLARATION  Stated  that  defendant  bargained  Wherearende. 

for  and  bought  of  the  plaintiff,  and  that  plaintiff  at  a  public 

sold  to  defendant  12  bushels  of  winter  tares   at  the  thfamtof 

price  of  IL  per  bushel,  to  be  delivered  by  plaintiff  to  ^^u^we 

the  defendant  within  a  reasonable  time,  and  to  be  paid  t^«lve  bushdb 

of  tares  (then 

for  on  delivery,  and  in  consideration  thereof,  and  that  in  Tendor's 

plaintiff   had    promised    to  deliver  same,    defendant  S^^J^t^g 

promised  to  accept  the  same,  &c.     Breach,  that  de-  JJ^^tf  ^^ 

fendant  would  not  accept.      Plea,  general  issue.     At  bulk),  to  remain 

'^  °  m  Tendor  t  poa- 

the  trial  before  Garrow?  B.  at  the  last  assizes  for  the   «M«iontiUcalu 

ed  for,  and  the 

county  of  Essex.     It  appeared  that  plaintiff,  the  grower  agent,  on  hia 

of  the  tares,  resided  at  Pergo  in  EsseXj  and  that  in  At^  mea«iredAe 

gust,  1818,  he  sent  his  nephew,  who  managed  his  farm,  ^Zt'^^ 

to  Bomford  market  with  a  sample.   The  defendant  there  "p*^  ^^  *f>« 

•^  ^  Tendor:  Held, 

verbally  agreed  to  buy  1 2  bushels  at  1/.  per  bushel,  and  to   that  this  did  not 

amount  to  an 

send  to  the  plaintiff's  farm  at  Pergo  to  fetch  them  away,  acceptance  by. 

The  sample  was  offered  him,  but  he  declined  taking  to^takeAe'oiS 

it,  saying  that  he  had  seen  the  tares  on  plaintiff's  pre-  ^^*'*J  ^^ 

mises,  and  that  he  had  no  immediate  use  for  them,  and  jtatute  of 

frauds. 

therefore  requested  that  they  might  remain  there  until 
he  wanted  to  sow  them^  which  was  agreed  to.  The 
plaintiff's  nephew,  on  his  return  from  Romford^  mea- 
sured out  the  1 2  bushels  and  set  them  apart  in  the 
plaintiff's  granary,  and  orders  were  given  that  they 
shoidd  be  delivered  to  defendant  when  he  should  call  for 
them.  It  was  objected  at  the  trial,  that  there  being  no 
note  or  memoranddim  in  writing,  this  contract  was  void 
by  the  statute  of  frauds.     The  learned  judge  reserved 

the  point,  and  the  plaintiff  bad  a  verdict  with  liberty 

to 
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1820.  ^^  ^^^  defendant  to  move  to  enter  a  nonsuit     A  mle 

■  nisi  having   been  obtained  for  that  purpose  in  last 

agmbtit  Michuelmos  terflif 
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JUbnyMt  and  Walfbrd  new  shewed  oaust.     Thete 

was  a  sufficient  delivery  to  take  this  case  out  of  the 
statute  of  frauds.  By  the  express  terms  of  the  contract 
the  tares  were  to  remain  in  the  possession  of  the  seller 
till  the  buyer  sent  for  them,  and  they  were  separated 
from  the  bulk  and  measured  out  immediately  after  the 
sale  by  the  nephew  of  the  plaintiff.  Inasmuch  as  the 
plaintiff  had  seen  the  tares  in  bulk,  and  had  bought  only 
1 8  bushels,  and  directed  that  they  should  remain  in  the 
plaintiff's  possession  till  called  for,  be  must  be  taken  to 
have  given  an  implied  authority  to  the  plaintiff's 
nephew  as  his  agent  to  measure  out  the  quantity, 
and  that  act  of  measuring  must  be  considered  as  an  act 
dcHie  by  the  buyer :  and  consequently  as  an  acceptance 
on  his  part.  There  was,  therefore,  a  constructive  de- 
livery, and  the  only  delivery  that  could  be  made  by  the 
seller  oonsistently  with  the  terms  of  his  contract.  In 
Elmore  v.  Stone  (a),  the  purchaser  of  a  horse  from  a 
horse-dealer  desired  him  to  keep  the  horse  at  livery  for 
him,  and  the  horse-dealer  removed  the  horse  from  his 
sale  stable  to  another,  and  that  was  holden  a  sufficient 
delivery  to  take  the  case  out  of  the  statute,  andHeati  J. 
then  stated  that  if  goods  ordered  at  a  shop  to  be  kft  till 
called  for  are  weighed  out  or  measured,  that  is  a  suf- 
ficient delivery.  In  Ckajdin  v.  Bogers  (&),  which  was 
a  sale  of  a  stack  of  hay  on  the  spot  where  the  stack 

(oj  1  ZVmat.  45S.  (b)  I  Son,  192. 

stood, 


FAUiw« 


IN  THE  eom  or  Oio.  IIL  avd  iw  of  Geo.  IV.  its 

stoodf  tber^  wm  no  aolmi  ddinory,  liut  tb#  fiiel  of  th«    .  1890. 
TOddee  having  sold  pitft  of  it  to  snotfaer,  by  whom,         '  •    ■ 
though  agfkin^t  th^  ywdM^*u  aj^robatioiH  it  wm  taken        j|i«NHif 
away,  wa^  held  sufficient  to  warrant  tha  jury  in  finding 
a  delivery  to  and  acoiqptama  by  the  tendaa 

•  Lawes  Serjt.,  contra,  was  stopped  by  the  Court. 

Abbott  C.  J.  The  statute  of  fhiuds  is  one  of  the 
most  important  and  beneficial  statutes  to  be  found  in 
the  books.  One  of  its  objects  was  to  require  written 
testimony  or  memorials  of  contracts  such  as  are  re- 
quired by  the  laws  of  most  countries.  The  words  of 
the  1 7th  section  are  these,  ^  no  contract  for  the  sale  of 
any  goods,  wares,  and  merchandises,  for  the  price  of  1 0/. 
sterling  or  upwards,  shall  be  allowed  to  be  good,  except 
the  buyer  shall  aoeept  part  of  the  goods  so  sold,  and 
actually  receive  the  same  or  give  something  in  earnest 
to  hind  the  bargain,  or  in  part  of  payment,  or  that  some 
note  or  memorandum  in  writing  of  the  said  bai^n  be 
made  and  signed  by  the  parties  to  be  chaiged  with  such 

contract,  or  their  agents  thereunto  lawfully  authorised.'' 
Now  in  this  case  there  has  been  no  note  in  writli^  of  the 
contract,  and  there  has  been  nothing  given  In  earnest 
or  in  part  payment.  Unless,  therefore^  the  buyer 
has  accepted  and  received  part  of  the  goods  so  sold, 
this  case  is  within  the  statute,  and  no  action  can  be 
brought  on  the  verbal  contract  entered  into  between 
the  parties.  Then  the  question  is,  has  the  buyer 
accepted  ?  Now,  if  he  had  once  accepted,  he 
could  not  afterwards  make  any  objection,  even  if 
it  turned  out  that  the  tares  did  not  correspond 
with  the  sample.  But  it  is  clear  that  he  had  a 
right  to  make  any  objection  at  the  time  when  they 

werf 
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1820.  ^^^^  tendered  to  him  for  acceptance.  If  the  defendant 
— — *  in  this  case  had  gone  to  the  plaintiflP's  granary  to  de^ 
agprna  mand  the  tares,  and,  upon  inspection,  had  discovered 
that  they  did  not  correspond  with  the  sample^  it  is  im-^ 
possible  to  say  that  he  might  not  then  have  made  the 
objection.  And  itso,  it  is  clear  that  there  was  no  pre- 
vious acceptance  on  his  part.  I,  therefore,  think  that 
this  case  comes  within  the  very  words  of  this  statute^  to 
which  we  ought  to  give  full  effect,  and  not  to  suffer 
its  beneficial  provisions  to  be  evaded  by  subtle 
distinctions. 

.  Bavley  J.  I  am  of  the  same  opinion.  I  think  the 
safest  rule  to  follow  is  to  adhere  closely  to  the  words 
of  the  statute.  The  -two  cases  cited  are  distinguishable 
from  this ;  for,  in  Chaplin  y.BogerSy  the  jury  thought  that 
there  was  sufficient  evidence  to  draw  the  conclusion  of 
ati  actual  acceptance,  inasmuch  as  the  vendee  had  dealt 
with  the  hay  as  his  own.  In  Elmore  v.  Slone,  the  bu}rer 
directed  expense  to  be  incurred :  and  the  directing  of 
that  expense  was  considered  evidence  of  an  acceptance 
on  his  part.  That  case  goes  as  &r  as  any  case  ought  to 
go,  and  I  think  we  ought  not  to  go  one  step  beyond  it. 
There  is  this  distinction  between  that  case  and  this, 
that  there  an  expense  was  incurred  on  account  and  by 
the  direction  of  the  buyer :  here  there  is  none.  But  I 
must  say,  however,  that  I  doubt  the  authority  of  that 
decision.  This  case  is  clearly  within  the  statute,  and 
the  rule  must  be  made  absolute. 

HoLBOYD  J.  I  am  of  'the  same  opinion^  In  this 
case  there  has  been  no  actual  receipt  of  any 
part  of  the  goods  sold  within  the  usual  meaning  of 

the 
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the  term,  and  I  think  that  what  has  been  done  ought        1820. 
not  to  be  considered,  in  point  of  law,  as  an  acceptance.         ' 
For,  supposing  that  it  was  made  part  of  the  contract  in         agmnst 
this  case,  that  the  seller  should  set  apart  and  measure  the 
thing  sold ;  that  would  not  make  the  act  of  measuring 
amount  to  a  virtual  acceptance,  or  receipt  of  the  goods 
by  the  buyer*     For  if  they  were  measured  by  the  seller 
only,   that  would  not   prevent  the  buyer,    when  he 
inspected  them,  from  objecting  either  to  the  quan- 
tum or  quality  of  the  goods.     And  unless  it  would 
amount  to  that,  it  does  not  appear  to  me  to  be  an 
actual  acceptance  or  receipt  of  the  goods.     And  sup- 
posing it  not  to  be  part  of  the  contract,  but  that  direc- 
tions were  given  at  the  time  by  the  buyer  to  the  seller's 
agent  to  measure  the  goods  for  him,  that  would  not 
make  him  the  agent  of  the  buyer  so  far  as  to  make 
that  act  amount  to  an  acceptance  on  his  part.    For  an 
authority  to  measure  the  goods  would  not  give  him 
authority  as  agent  to  accept.     The  buyer  might  after- 
wards object  that  the  articles  did  not  correspond  with 
the  terms  of  the  contract.  This  case  differs  from  that  of 
Elmore  v.  Stone;  for  there  it  was  agreed  between  the 
parties  that  the  horse  should  be  transferred  from  the 
sale  to  the  livery-stable,  and  an  expense  was  incurred 
by  the  purchaser  for   the  keep,  which  could  not  be 
unless  the  horse  was  supposed  to  have  come  into  his 
possession.     I  think,   therefore,  that  as  there  was  no 
acceptance  by   the  buyer,  this  case  falls  within  the 
words  of  the  statute,  and  that  the  rule  must  be  made 
absolute. 

Best  J.     I  am  of  the  same  opinion.     So  far  from 

being  disposed  to  restrain  the  provisions  of  this  statute^ 

Vol.  III.  Z  I  should 
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I  sbould  be  inclined  to  cGxtend  them.  In  thu  caie»  I 
think  that  the  plaintiff  is  prev^ited  from  reoovering» 
both  by  die  spirit  and  the  retj  letter  of  the  act*  Hie 
i|Hrit,  I  take  to  be  ihis,  that  a  contract  shall  not  be 
bindings  unlets  there  be  some  act  done  which  directij 
sbeprs  an  aoceptaoce  on  his  part.  Now  there  is  no 
sndi  act  done  in  the  present  case^  and  I  think*  in  all 
cases,  it  is  better  to  adhere  to  the  words  of  the  statute^ 
mdess  we  plainly  see  that  the  words  used  do  not  ex* 
press  the  meaning  of  the  legislature.  Here^  it  appears 
to  me  that  they  do  plainly  express  the  meaning  of 
the  l^islature,  and  that  this  case  is  within  the  very 
words  of  the  statute.  Therule^  therefare^mnst  bemade 
absolute. 

Rule  absolute  for  entering  «  nonsuit,  {m) 


(ft)  6ee  Ja^  Y.  JSmtr^,  4U.  ^S.  SS^ 
1  JSr.  £L  20.    And  Silw,  JV.  P.  Siat,  o/Fraudi, 


▼.  ^XMaMTf 


Uoniay, 
Jmwxry  t4tlL 


I)o£,  on  the  Demise  of  Bingham  and  Others, 

against  Cartwright. 

HTHIS  was  an  ejectment  tried  before  Richardson  J., 
at  the  last  assizes  for  the  county  of  Worcester. 
The  bailiff  proved,  ihdX  on  Laiy^day^  1818,  he  agreed 
that  the  land  in  question  should  be  let  to  the  defend- 
ant,   and  that  he  should  sign  an  agreement  with  a 


Wher«,  upon^ 
the  letting'of 
premise*  to  a 
tenant,  a  me- 
morandum of 
agreement  was 
drawn  up,  the 
terms  of  which 
were  read  over 

and  assented  to   surctv-     A  memorandum  of  agreement  was  drawn  up : 

by  him,  and  it 

was  then  agreed    the   terms  were  read  over  to  the  defendant,  and  he 

that  he  should, 

on  a  future  day, 

bring  a  surety  and  sign  the  agreement,  neither  of  which  he  e?er  did :    Held,  thai  the 

memorandum  was  not  an  agreement,  but  a  mere  unaccepted  proposal^  and  that  the  tenas 

pf  IbtlfftiDg,  tkn^Nn^iBHShillMffSNd by  parol  flfvidenca, 

assent* 
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assented  to  them.    However,  he  never  signed  the  agr«e-        IQSP* 
ment,  or  brought  any  surety.     A  notice  to  quit  was         ~ 
served  before  Midsummer-dayf    1818,    to  quit  at  the         againsi 
Lady-dcof  following.     It  w^  olyected,  that  the  terms 
of  the   tenancy,    the  time  at  which  it  was  tp  ppQL- 
mence  and  end,  ought  to  be  proved  by  the  written 
memorandum,  drawn  up  by  the  witness,  and  assented 
to  by  the  defendant.     The  learned  Judge  was  of  that 
opinion,    and  nonsuited  the  plaintiff ;    bu(   reserved 
liberty  to  move  to  enter  a  verdict.    A  rule  pisi  having 
been  obtained  for  that  purpose  in  |ast  Michaelmas 
term, 

W.  E.  Taunton  now  shewed  cause,  and  cited  Doe  v« 
Morris  (a),  and  contended,  that  the  written  memoran- 
dum was  the  best  evidence  of  the  terms  of  the  holding. 

Abbott  C,  J.  I  thinjc,  that  vpl  this  case,  tfcef  e  never 
existed  ^y  written  agreement  })etween  tj^  partief;. 
The  paper  xe&xre^  to  at  the  tri^l  wpudd  ^t  b^efom^  an 
^greement,  till  the  defe^daot  had  broyyg^  a  ^ure^y  a^ 
executed  it.  It  contdned  a  mere  proposal ;  and,  upon 
the  evidence,  it  appears  to  have  been  an  unaccepted 
proposal^  Tjiie  de£^d«nt  might  jbave  been  turned  out 
of  ^  premises  without  any  notice  to  quit ;  and  there 
could,  therefore,  be  no  necessity  for  producing  this 
memorandiiBi. 

Rule  abiotute, 

PvUer  and  Campbell  were  in  support  of  the  rule, 
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nPHIS  cause  was  tried  as  an  undefended  cause,   on 
tiM  written  Use  the  last  day  of  the  London  sittin&fs  afler  Trinity 

ii  notice  to  the  .term.  It  appeared  upon  the  affidavits,  that  the  cause 
max  be  tried  at  had  been  entered  as  a  cause  ready  for  trial  for  several 
couee^^  *  dajrs,  in  the  lists  put  up  on  the  outside  of  the  Court, 
ftil^f^?*'*'  On  the  day  of  the  trial,  the  special  jury  causes 
2^^*^  ^•^   having   been    disposed    of,  this  was    taken    (out    of 

vot  M?efei  deys  

In  that  list,  and  its  course)  as  an  undefended  cause.  The  defendant's 
was  at  lengtii  1       r         • 

tried  out  of  its  attorney  swore,  that  thirty  causes  then  stood  before  it 

itiu^fiBMM  in  the  paper,  and,  that  he  always  meant  to  defend  the 

SbMMof^  cause;  that  he  had  delivered  a  brief  to  counsel ;  and 

J^Jam's  at-  jjj^^   qjj  ^^  morning  in  question,  he  was  present  at 

Ceuit  granted  the  sitting  of  the  Court,   and  finding  several  special 

a  new  triaiimlT 

on  payment  or    jury  causes   appointed,   and  so  many  common  jury 

causes,  which,  in  their  regular  order,  must  have  been 
tried  before  this,  he  went  away,  and  returned  again  at 
two  o^dock,  when  he  found  that  this  cause  had  been 
tried. 

Gumey  and  F.  Pollock  contended,  that  there  should 
be  a  new  trial,  upon  payment  of  costs  only ;  inasmuch 
as  the  cause  had  been  entered  for  trial  for  so  many 
days,  in  the  written  paper  fixed  on  the  outside  of  the 
Court,  and  that  was  notice  to  the  defendant's  attorney 
that  it  might  be  tried  on  any  one  of  those  days. 

D.  F.  JoneSj  contra*     The  defendant  had  not  given 

the  plaintiff  any  reason  to  believe  that  he  did  not  mean 

tm  defend  the  cause ;  and  it  ought  not,   therefore,  to 

have 
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have  been  taken  out  of  its  regular  order.  If  the  modem 
practice  of  posting  up  lists  for  the  day  had  never  been 
introduced,  it  could  not  have  been  contended  that  the 
defendant  was  bound  to  be  ready  before  the  Court 
reached  the  cause  in  its  regular  order.  The  meaning 
of  that  list  was  merely  to  give  notice  that  such  causes 
may  be  tried  on  that  day,  and  to  release  from  attend- 
ance persons  engaged  in  causes  not  contained  in  thfit 
list. 


3S9 
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Abbott  C.  J.  The  circumstance  of  the  cause  being 
in  the  list  of  the  day,  is  sufficient  notice  that  it  may  be 
tried  in  the  course  of  the  day,  at  any  time,  or  in  any 
order  that  circumstances  might  render  most  convenient. 
It  is  not  expressly  stated  when  the  brief  was  delivered 
to  counsel,  or  when  the  subpcena  was  issued;  and  it  is 
consistent  with  the  affidavit  that  both  might  have  been 
done  after  the  cause  was  actually  tried.  As  it  is  not 
sworn  at  what  time  the  brief  was  delivered  to  counsel, 
and  as  the  defendant  was  bound  to  be  ready  at  any 
time  in  the  day  on  which  the  cause  might  have  b^n 
called  on,  a  new  trial  can  only  be  granted  upon  the 
terms  of  paying  the  costs  of  the  former  trial. 

Rule  absolute^  on  payment  of  costs. 


Zs 
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j^'**^i4du     Sabah    Parton    against    Joseph    Williams^ 

John    Phippbi     Benjamin    Gough,     and 
Richard   Cooper. 

• 

t^^^  •  nPRESPASS  for  tAkiftg  pl&iftliff '•  goods  and  chattds : 

^]^^j^to  Pl6%  '^o^  guilty.    At  the  trial  before  Richardson  J., 

2?^*^LSa  *^    ^^®  '^^  SWop  assizes,    the   material   question  of 

goods  of  B^  fittt  was,  wheth6^  tte  property  iielzed,  which  WAS  the 

bdieTuiff  theni  . 

to  belong  to  stock  of  a  uirm  hi  lAttte  Wenlodc^  teloilged  to  the 

hL'w^eiiti^  pMntiff,  who  w&^  the  widow  of  a  former  leMee^  or  to 

S^^Xt^  WiUiam  Parttm,  her  eldest  *on.    The  jttfjr,  after  much 

*V^^*t^*  contradlctOi*y  evlilenee,  fottild  a  verdict  for  the  plaintiff, 

an  action  It  appeared  that  Witlutm  Partm^  having  sefVed  the 

againithim  ^  .      . 

miistbe  brought  bffice  oFoveir^eef,  Was  13^/.  m  arrear,  upon  the  billance 
v^^  ^^^^    of  accounts.     Th^  two  first-nkmed  defbidants,  WU- 

.  litms  and  Pfiippt^  wtfifti  the  succeeding  overseers.    The 

goods  iki  questioti  Were  seised   in  SepienSer^    1816, 

under  a  warrant  of  distfesa  issued  by  two  justices. 

The  defendant  Gough  was  constable  of  Little  Wehhck^ 

and  the  defendant  Coopir  acted  in  aid  of  the  Other 

three.      It  was  objected  at  the  trial,  that  the  action 

could  not  be  supported  \  first,  because  it  had  not  been 

brought    within    six    calendar    months  ailer  the  act 

committed  ;    and    secondly,    because   there   had    not 

.  been  any  previous  demand  of  a  copy  of  the  warrant. 

The  learned  Judge  reserved  these  points ;  and  in  last 

Michaelmas  term,  a  rule  nisi  for  entering  a  nonsuit  was 

obtained  on  the  former  ground  only,  ^the  Court  being 

clearly  of  opinion,  that  the  constable,  not  having  acted 

in  obedience  to  the  warrant,  which  directed  him  to 

take 
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take  the  goods  of  William  Parian  only,  the  magistrate  1820. 
could  not  be  responsible,  and  therefore  there  was  no  — — 
necessity  for  demanding  a  copy  of  the  warrant*  4^w 

WxLLUMf. 

JerviSf  fV.  E.  Taunton^  and  PvUer^  now  shewed 
cause.  This  case  is  not  within  the  24  6. 2.  c.  44.  s.  8. ; 
for  the  constable^  here,  was  not  acting  in  obedience  to 
the  warrant  of  any  magistrate.  By  section  6.  of  that 
statute,  no  action  is  to  be  brought  against  any  justice, 
constable,  headborough,  or  other  officer,  or  against  any 
person  or  persons  acting  by  bis  order  and  in  his  aid, 
for  any  thing  done  in  obedience  to  any  warrant  under 
the  hand  or  seal  of  any  justice  of  the  peace,  until 
demand  hath  been  made  of  the  perusal  or  copy 
of  the  warrant,  &c* ;  and  it  then  directs,  that  if  any 
action  shall  afterwards  be  brought  against  such  con* 
stable,  without  making  the  justice  a  defendant,  the 
constable,  upon  producing  the  warrant  at  the  trial, 
shall  be  entitled  to  a  verdict,  notwithstanding  the 
defect  of  jurisdiction  in  the  justice;  and  that,  if  the 
action  be  brought  jointly  against  the  justice  and  the 
constable,  then,  on  proof  of  the  warrant,  the  jury  shall 
find  for  the  constable,  notwithstanding  the  defect  of 
jurisdiction.  The  8th  section  then  enacts,  that  no 
action  shall  be  brought  against  any  justice  of  the  peace 
for  any  thing  done  in  the  execution  of  his  office  i  or 
against  any  constable,  headborough,  or  other  officer 
or  person  acting  as  aforesaid^  unless  commenced  within 
six  calendar  months  after  the  act  committed.  Now, 
the  words  <^  acting  as  aforesaid,"  refer  to  the  words  in 
the  former  section,  that  is,  ^*  acting  in  obedience  to 
the  warrant  of  a  magistrate ;"  and  those  words  must 
be  considered  as  incorporated  in  the  8th  section.     It 
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1820*        ii  clear,  in  this  case^  that  the  defendants  did  not  act 
■  in  obedience  to  the  warrant  of  any  magistrate.     They 

agaifut  are,  consequently,  not  within  the  meaning  of  the  8th 
section ;  and  the  action  is  well  brought  after  a  lapse  of 
six  months.  Money  v.  Leach  (a),  Bell  v.  Oakley  (i),  and 
Milton  V.  Green  {c\  are  authorities  to  shew  that  con- 
stables and  other  officers  are  not  entitled  to  the 
protection  of  the  statute,  unless  they  act  in  obedience 
to  the  warrant  of  a  magistrate.  It  is  true^  that  in  those 
cases,  the  question  arose  upon  the  6th  section  of  the 
statute;  but  that  can  make  no  difference,  for  the  8th 
section  was  intended  only  to  limit  the  time  of  bringing 
actions  against  officers  acting  under  the  circumstances 
mentioned  in  the  6th  section.  In  Posilethwaite  v. 
Gibson  {d\  the  question  arose  upon  the  8th  section; 
and  it  was  held,  that  a  constable  acting  without  any 
warrant  did  not  fall  within  it.  Lord  Kenyon  expressly 
says,  that  the  statute  applied  to  cases  only  where  there 
has  been  a  warrant  granted  by  a  justice  of  the  peace, 
aftd  the  constable  has  acted  under  it 

Pearson  and  CampbeU^  contra,  were  stopped  by  the 
Court 

Abbott  C.  J.  The  le^slature  manifestly  had  very 
different  objects  in  view  in  the  6th  and  8th  sections 
of  the  statute  upon  which  the  present  question  arises. 
By  the  common  law,  an  officer  who  merely  executed 
the  warrant  of  a  magistrate,  was  answerable  for  the 
consequences,  if  the  magistrate  acted  without  authority. 
One  object,  therefore,  of  the  legislature  was  to  relieve 
the  officer  from  that  inconvenience,  and  to  provide 

(a)  5  Bwrr.  1742,  {I)  ^M.^S.  SS9, 

(c)  5  EaH,  255.  (d)  5  Etp,  226. 

that 
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that  if  he  acted  in  obedience  to  the  warrant  of  the  ma-         1820. 
gistrate,  he  should  be  protected.     That  was  the  object        ' 
of  the  6th  section,  which  makes  it  necessary  to  demand  against 

a  copy  of  the  warrant  from  the  officer  before  he  can  be 
sued.  If  he  gives  that  copy,  although  the  party  may 
be  entitled  to  an  action  against  the  magistrate,  yet,  if 
he  joins  the  officer  in  it,  the  production  of  the  warrant 
will  be  a  protection  to  the  latter,  and  will  entitle  him 
to  a  verdict.  The  6th  section  is,  therefore,  obviously 
intended  to  protect  the  officer  in  those  cases  only 
where  the  justice  remains  liable.  And  it  is  necessary, 
in  order  to  bring  the  officer  within  it,  that  he  should 
act  most  strictly  in  obedience  to  his  warrant.  And  in 
that  case  the  statute  gives  him  an  absolute  protection 
at  whatever  time  the  suit  may  be  brought  against  him. 
To  give  him  any  further  protection,  when  he  has  so 
acted,  does  appear  to  me  to  be  wholly  useless.  For  I 
cannot  understand  why  a  limitation  of  time  is  to  be 
imposed  upon  any  action  which  the  legislature  has  de* 
clared  not  to  be  maintainable  at  all.  The  8th  section 
must,  therefore,  have  a  very  different  object  in  view. 
It  enacts  ^^  that  no  action  shall  be  brought  against  any 
justice  of  the  peace  for  any  thing  done  in  the  execution 
of  his  office,  or  against  any  constable,  headborough, 
or  other  officer  or  person,  acting  as  aforesaid,  unless 
within  six  calendar  months  after  the  act  committed." 
The  justice,  therefore,  is  protected  absolutely,  unless 
the  action  be  brought  within  that  period  of  time ;  he 
has  the  benefit  of  that  statutable  limitation  for  what- 
ever he  may  do  in  the  execution  of  his  office,  although 
he  may  do  something  not  authorised  by  law.  This 
provision,  therefore,  is  evidently  intended  for  the  be- 
nefit of  persons  who  intend  to  (^t  right^  but  by  mistake 
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1820.        act  wrong.    The  section  then  proceeds  to  state,  <<  or 

agdnst  any  constable,  headborough,  or  other  officer  or 

against  person,  acting  as  qforesaidJ*  And  it  has  been  argued  that 
these  latter  words  imply  that  the  officer  must  be  acting 
in  obedience  to  the  warrant  to  be  entitled  to  the  pro« 
tectlon.  But  I  am  of  opinion  that  they  are  to  be  taken 
as  equivalent  to  those  words  of  the  6th  section,  **  acting 
by  his  order  and  in  his  aid."  In  which  case  they  are 
coupled  with  the  antecedent  word  <<  person"  alone*  I 
haye  already  assigned  the  reasons  which  induce  me  to 
think  that  this  provision  cannot  be  confined  to  cases 
within  the  protection  of  the  6th  section.  It  may,  perhaps, 
be  too  much  to  say  that  it  will  apply  in  all  cases  where 
the  officer  may  have  acted  in  what  he  may  have  supposed 
to  have  been  the  due  execution  of  his  duty.  It  is, 
however,  unnecessary  to  decide  that  point  here.  Nor 
is  it  necessary  to  pronounce  any  opinion  upon  the  case 
of  Postlethwaite  v.  Gibson^  where  Lord  Kenyan  thought 
that  unless  the  officer  had  a  warrant,  he  was  not  pro- 
tected by  the  8th  section.  If  it  were  necessary  to  deter- 
mine whether  a  constable,  who  without  a  warrant  acts  in 
the  execution  of  his  office,  and  in  the  discharge  of  his 
ordinary  duty,  be  entitled  to  the  protection  of  this 
statute,  I  should  wish  for  further  time  to  consider  of 
it.  But  in  Postletkaxiite  v.  Gibson  the  constable  was 
not  acting  in  the  execution  of  his  ordinary  duty;  for  it 
is  no  part  of  that  duty  to  arrest  a  man  for  a  felony, 
upon  the  order  of  a  private  individual.  Any  person 
who  is  not  a  constable  may  equally  do  it ;  but  both  do 
it  at  their  peril.  If  it  turn  out  that  the  party  arrested 
has  committed  a  felony,  then  they  are  justified.  Here, 
however,  the  constable  had  a  warrant,  directing  him  to 
take  the  goods  of  William  Parton.    He  went  to  the 

house 
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hodse  where  he  really  supposed  tho^  goods  Were  to  be        1820. 

found,  and  it  occupied  a  jury  a  very  considerable  time        

to  decide  whether  he  was  mistaken  or  not ;  he  meant,  againti 
therefore,  to  obey  the  warrant ;  and,  as  far  as  he  was  '^'^'^^^^^ 
concerned,  he  was  acting  bona  fide  in  obedience  to  it. 
It  afterwards,  however,  turned  out  that  the  goods  be- 
longed to  the  plaintiff;  and,  therefore,  he  was  not 
obeying  the  warrant  of  the  justice  so  as  to  make  the 
justice  responsible.  As  I  consider,  however,  that  the 
8th  section  was  intended  to  give  a  benefit  in  addition 
to  that  given  by  the  6th  section,  it  appears  to  me 
that  this  case  falls  within  it.  And  I  think,  also,  that  the 
officer,  as  far  as  regards  himself,  and  as  far  as  regards 
the  law  which  protected  him,  may  be  considered  as 
having  acted  bona  fide  in  obedience  to  the  warrant  which 
he  had  received.  This  action  ought,  therefore,  to  have 
been  brought  within  the  period  of  six  months.  And  the 
rule  for  entering  a  nonsuit  must  be  made  absolute. 

Bayley  J.  When  a  constable  is  acting  bona  fide, 
and  with  an  honest  opinion  that  he  is  discharging  his 
duty,  atid  that  he  is  acting  at  the  very  time  in  obe- 
dience to  the  warrant  of  a  magistrate,  I  am  of  opinion 
that  he  is  entitled  to  the  protection  of  the  8th  section 
of  the  statute.  The  6th  iind  8th  sections  contain  pro- 
visions of  a  very  diflTerellt  kind.  The  8th  section  was 
intended  to  give  a  protection  to  the  constable,  which  he 
was  not  entitled  to  by  the  6th ;  and  the  Court,  there- 
fore, are  authorised  to  lay  out  of  their  consideration 
the  cases  of  Money  v.  Leach^  and  Milton  v.  Green,    The 

6th  section  is  shortly  this :  if  the  act  done  be  in  obe- 
dience to  the  warrant,  it  is  identified  with  that  of  the 
justice,  and  he  alone  shall  be  responsible  for  it.    If  a 

copy 
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1820.  copy  of  the  warrant  is  given,  the  justice  may  be  made 
— ■""  either  a  sole  defendant  or  a  co-defendant ;  but  the  party 
against  Can  Only  recover  against  the  justice.  That  section  must 
of  necessity,  therefore,  be  confined  to  that  description 
of  cases  in  which  the  constable  acts  strictly  within  the 
limits  of  the  authority  communicated  to  him  by  the 
magistrate ;  in  which  case,  if  the  action  is  maintainable 
at  all,  it  is  maintainable  against  the  justice.  If  an 
officer,  therefore,  confines  himself  within  the  limits 
of  the  warrant,  he  has  an  efiectual  protection  under 
the  6th  section.  There  could  then  be  no  reason  for 
providing  that  an  action,  in  which  the  defendant  is  not 
liable  at  all,  should  be  brought  within  a  limited  time. 
The  8th  section  was  intended  to  give  a  protection  to 
the  justice,  and  also  to  the  constable  and  officers  where 
they  or  any  of  them  have  acted  beyond  the  extent  of 
their  duty ;  and  it  provides  that  all  actions  shall  be 
brought  within  six  months,  in  order  that  the  matter 
shall  be  tried  promptly  after  the  transaction  has  oc- 
curred, and  when  the  circumstances  are  fi-esh  in  the 
recollection  of  witnesses.  The  words  of  that  section 
are,  ^^  that  no  action  shall  be  brought  against  any 
justice  of  the  peace  for  any  thing  done  in  the  execution 
of  his  office."  Now  similar  words  are  used  in  the  first 
section  of  the  act^  which  provides  ^^  that  no  writ  shall 
be  sued  out  against  a  justice  for  any  thing  done  by 
him  in  the  execution  of  his  office,  unless  notice  in 
writing  be  given."  That  section  has  been  held  to 
extend  to  cases  where  the  justice  has  honestly  and  bona 
fide  supposed  that  he  was  acting  in  the  execution  of 
his  office,  but  has  in  fact  exceeded  his  authority.  I 
remember  a  case  where  an  action  was  brought  against 
»  ma^strate  who  bad  seized  a  horse  and  cart,  on  the 

ground 
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ground  that  the  driver  was  riding  on  the  shafts  in  the  1820. 
king's  highway.  It  turned  out,  however,  that  the  cart  — — 
was  standing  still  at  the  time  he  was  on  the  shafls ;  and  agama 
the  Court  were  of  opinion  that  he  could  not  be  con- 
sidered as  riding  on  the  shafts  within  the  meaning  of 
the  act  of  parliament.  An  action  was  then  brought 
against  the  magistrate,  but  no  previous  notice  was 
given,  and  the  Court  were  of  opinion  that  as  the  ma- 
gistrate bona  fide  believed  that  he  was  in  the  execution 
of  his  duty,  he  was  within  the  protection  of  the  first 
section ;  and  Weller  v.  Toke  (a)  is  an  authority  to  the 
same  effect.  Inasmuch,  therefore,  as  the  same  words 
used  in  the  former  part  of  this  act  of  parliament  have 
been  held  to  give  to  a  magistrate  who  really  believed 
that  he  was  acting  in  the  execution  of  his  duty,  but  in 
&ct  was  acting  illegally,  the  protection  intended  by  the 
legislature,  they  must  have  the  same  meaning  in  this 
section.  And  if  the  justice  be  protected,  the  legisla- 
ture must  have  intended  to  give  equal  protection  to  the 
constable  and  ofiicers ;  for  it  is  but  just  that  where  any 
injury  is  said  to  be  committed  by  a  person  upon  whom 
the  law  casts  a  burdensome  ofiice,  that  he  should  be 
called  upon  to  answer  for  it  within  a  reasonable  time. 
In  PostletJvwaite  v.  Gibson  the  opinion  intimated  by  Lord 
Kenyan  does  not  go  to  an  extent  materially  to  benefit 
the  plaintiff  in  this  case.  All  that  Lord  Kenyan  could 
be  understood  to  have  said  is  this,  that  inasmuch  as 
the  defendant  had  not  a  warrant,  and  as  he  was  not 
acting  on  his  own  view,  he  was  not  acting  in  his  cha- 
racter of  a  constable ;  and,  therefore,  was  not  entitled 
to  the  protection  of  the  8th  section  of  the  act.     That 

(a)  9  Mom,  364. 

also 
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}d20.        also  wa9  ^  mere  nisi  priu^  decisioDi  and  the  plaiptiff 

W9»  Intimately  nonsuited ;  so  that  there  w^  no  oppor* 

ag^  ftunity  of  bringing  the  question  before  the  Court*  For 
WiMU¥i-  ^jj^ggg  yeggons,  it  appear*  to  me  that  the  officer  in  eo^ 
titled  tp  the  prot^tion  of  this  section  of  the  statute^ 
provided  he  ap^  bona  fide  in  his  character  of  offici^t 
and  under  a  b^Uef  that  he  is  discharging  the  duty  with 
wfajch  be  is  invested ;  and  If  therefore^  think  that  this 
rale  must  be  made  absolute. 

HoLRQYn  J*    The  words  of  the  6th  section  ought 
upti  as  it  appears  to  me^  to  receive  the  constrnctipn 
ivbich  has  lightly  been  given  to  the  6th  section ;  because 
ibet^  are  fvotdsin  the  section  upon  which  th^t  confij^ied 
leonstruction  depends  which  are  not  to  be  found  in  the 
6tfa.    The  words  of  the  latter  section  are  general  with 
reject  to  all  actions  brought  against  constables,  head- 
boroughs,  other  officers,  and  persons  acting  as  afore- 
said ;  that  is  to  say,  pesrsons  acting  in  their  aid :  for 
that  is  the  construction  which  I  give  to  those  words* 
The  actions,  therefore,  are  not  confined  to  actions  br 
things  don^  in  obedience  to  a  warrant ;  for  the  words 
do  not  ^>ecify  for  whai;  tiiey  shall  be  brought,  but 
poly  that  no  action  shall  be  brought  against  the  cojUr 
stable,  unless  commei^ced  within  six  calendar  months. 
That  part  of    the  dausc^  indeed,  which  ridates  to 
actions  against  justices,  does  specify  for  what  tbe  action 
shall  be  brought,  viz*  for  any  thing  done  by  them  in 
the  execution  of  their  office;  but  it  does  not  go  oo  to 
say  diat  the  act  done  by  the  constable  must  be  an  act 
done  by  him  in  the  execution  of  his  office,  or  in  obe- 
dience to  a  warrant.     It  is  true  that  the  words  used 
may  be  narrowed  by  ike  general  intent  of  the  statute. 

But, 
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But,  unless  that  general  intoit  be  quite  manifest,  we         1620. 

cannot  construe  them  as  if  the  words  <'  in  obedience  to         

the  warrant,"  &c  had  been  inserted.     Now,  consider*        ajftm^ 
ing  the  6th  section  with  reference  to  the  law  as  it  stood 
previously  to  the  passing  of  this  act,  it  is  clear  thai  it 
could  not  be  the  intention  of  the  legislature  to  confine 
the  protection  of  the  dth  to  those  cases  only  where  the 
officer  acted  strictly  in  obedience  to  his  warrant     At 
common  law,  public  officers  were  bound  to  execute  a 
magistrate's  warrant,  provided  it  was  within  the  ma* 
gistrate's  jurisdiction,  and  he  had  authority  to  grant  it 
in  the  form  in  which  it  was  granted.     Nice  questions, 
however,  sometimes  arose  upon  the  validity  of  the  war- 
rants, and  upon  the  particular  form  of  words  in  which 
they  were  framed.      When  the  magistrate  had  no 
authority  to  grant  a  warrant  in  the  particular  form  in 
which  it  was  granted,  it  was  hard  xxpaa  the  officer  that 
he  should  be  answerable  in  damages,  when  die  warrant 
did  not  give  him  a  legal  authority.    This  statute,  there- 
fore, provided  that  the  remedy  in  such  a  case  should 
be  against  the  magistrate  only.     The  6lh  section  did 
not  mean  to  take  away  from  any  person  injured  by  an 
unlawfol  warrant  the  remedy  for  that    injury,   but 
merely  exempts  the  officer  firom  responubility,  if  he 
acts  in  obedience  to  the  warrant.     But  the  magistrate 
never  was  responsible  for  the  mistake  of  the  officer, 
when  he  went  beyond  the  authority  given  by  the  war- 
rant.   This  reasoning,  however,  does  not  apply  to  the 
Sth  section ;  for  that  secticm  manifestly  applies  to  the 
case  of  a  magistrate  where  he  wonld  be  liable  for  what 
be  had  done,  and  yet  the  action  against  him  must  be 
brought  within  six  months.    The  same  reason  seems 
to  apply  to  the  case  of  an  offioer  who  is  actiiif  in  «xe« 

cutiou 
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1820.  cation  of  hk  warrant,  though  not  in  strict  obedience 
""""~"  to  it.  The  intention  of  the  legislature  must  have  been, 
agavui  that  both  the  constable  and  the  justice  of  the  peace 
should  be  in  the  same  situation  with  respect  to  the 
time  in  which  such  actions  should  be  brought  against 
them* 


Best  J.  I  think  that  the  present  defendant  is 
entided  to  the  protection  given  by  the  8th  section  of 
the  statute.  It  is  entitled,  ^^  An  act  for  the  rendering 
justices  more  safe  in  the  execution  of  their  office^  and 
for  mdemnifying  constables  and  others  acting  in 
obedience  to  their  warrants ;"  and  then  the  preamble 
proceeds  to  state  what  sort  of  protection  shall  be  ex- 
tended to  them.  It  draws  the  line  between  those  cases 
where  they  have  wantonly  exceeded  their  authority, 
and  others  where  they  have  done  so  without  intending 
it.  It  gives  a  different  sort  of  protection  to  magistrates 
from  that  which  it  does  to  officers :  the  former  are  to 
have  notice  given  them,  in  order  that  if  they  have 
erred  they  may  tender  amends.  Constables,  however, 
are  not  bound  to  act,  except  under  the  authority  of  a 
magistrate,  unless  the  peace  be  broken  in  their  view. 
The  nature  of  their  duty  being  different  from  that  of  a 
magistrate,  this  act  of  parliament  was  intended  to  give 
them  complete  protection.  Now,  when  a  constable 
acts  strictly  in  obedience  to  the  warrant,  he  is  com- 
pletely protected  by  the  6th  section ;  but  as  it  is  fit 
that  he  should  also,  in  cases  where  he  acts  bona  fide 
but  not  strictly  according  to  his  warrant,  be  protected 
like  the  magistrate  who  acts  bond  fide  but  beyond  the 
extent  of  his  jurisdiction,  the  8th  section  extends  that 
protection  to  him.     If  that  were  not  so,  the  magistrate 

would 
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would  be  protected,  whilst  the  more  ignorant  constable^ 
acting  under  a  mistake,  would^have  no  protection  at 
all.  The  words  ^^  acting  as  aforesaid,"  in  the  8th 
section,  refer  only  to  the  word  **  person,''  immediately 
preceding^  and  are  equivalent  to  the  words  <<  acting  in 
aid  or  in  assistance  to  the  constable^"  and  not  to  the 
words  <^  for  any  thing  done  in  obedience  to  any 
warrant"  The  case  of  Postletkwaite  v.  Gibson^  decided 
by  Lord  Kenyan^  has  been  referred  to.  No  man  can 
entertain  a  higher  respect  for  the  memory  of  that 
noble  and  learned  Judge  than  I  do ;  but  nisi  prius 
decisions,  coming  even  from  him,  unless  they  have 
been  acted  upon  by  succeeding  Judges  sitting  m  bank, 
are  entitled  to  very  little  consideration.  It  seems  to 
me,  therefore,  that  this  rule  should  be  made  absolute. 

Rule  absolute^ 


1820. 

Faktok 

WiLUUCI. 


Hunt  against  Ai)dr£ws. 


Januttfy  24ih» 


DEBT  for  a  penalty,  for  using  a  gun  to  kill  gam^    inantction 
without  being  qualified.     Plea,  not  guilty.  At  the   keeper  fbr  a 

penslQr  for 

trial  before  Richardson  J.,  at  the  last  Summer  assizes  ugiDg  a  gun  to 

for    the    county    of    Worcester^   the  offence   laid    in  outb^'qua-" 

the  declaration  was  proved  to  have  been  committed  by  ^^  J^lJ^Se 

the  defendant,   in    the  manor   of  Bordedey^  in  that  to  the  man<Mr  is 

admiHible,  for 

county.     The  defence  was,  th.'at  the  defendant  acted   the  purpose  of 

negativing  the 

under  a  deputation  from  Mr.  Qeasty  who  claimed  to  be  existence  of  a 

cokmrable  title 
in  the  penon 
under  whom  the  defendant  claims  to  actr    Entries  in  the  books  of  the  deik  of  tiie  peace 
of  deputations  formerly  granted  to  gam'  ^keepers  by  tiie  real  owner  of  the  manor,  are  also 
evidence  to  shew  that  manerial  riffhts  w  tiffe  publicly  exercised  by  him,  and  that  tfao  persoo 
whose  title  was  set  up  by  defeniumt^  '  knew  that  hi  had  not  any  title  whaterer. 


Vol.  XII. 
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lord 
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1920.       lord  of  the  manor  of  Bordeafeyj   and,  to  sbew  tfail 

Ge4^  hiMl  a  cokftirabk^tle^  ihe  defendant  gave  m  cm* 

dence  a  deed  of  bargain  and  sale^  dated  the  Itt  May, 

1S06;  wheseby,  after  reoMi^  an  indenture  of  bargain 

an4  mI^  inroUed  in  ISOfi,  to  aiiake  a  tenant  to  the 

praecipe^  for  the  purpose  of  su&rmg  a  common  re- 

ooyery,  and  a  common  recovery  suffered  accordingly  of 

the  hereditaaientt  thereinafter  mentioned.  Lord  JFbb^ 

&r  a  certain  consideration  therein  mentioned,  con* 

veyed  to  Gaas^  and  bis  beirs,  all  that  manor  or  r^mted 

manor  or  IcMrdship  of  Bordede^  othenaiae  BonUBt^ 

^&  the  yigbt%  royalties,  privileget,  and  iqqMiitemmcei 

thereto  bekm^g,  in  the  ccMuity  of  Wontt^er^  and  all 

that  park  called  Bordesley  Park^  and  divert  parcels  of 

landa  described  to  be  parcel  of  the  posscjeions  of  the 

late,  dis^ved  monastery  of  Bordesley^  and  severed  from 

the  rest  of  the  possessions  thereof,  by  a  conveyance  made 

by  Lord  Windsor  to  Thomas  Foley y  together  with  all  deeds 

relating  to  the  premises  conveyed,  and  copies  of  all  deeds 

relating  to  those  and  other  premises.     It  was  further 

proved,  that  GeasU  in   1806,  granted  a  deputation,  in 

which  he  was  described  as  lord  of  the  manor  of  Brn^ 

desley^  to  a  person  of  the  name  of  JMbor,  w^  acted  as 

his  gamekeeper,  and  that,  afterwards,  he  graated  a 

similar  deputation  to  the  defendant,  \mder  which  he 

claimed  to  act  at  the  titne  of  the  commit<fm|p  of  the 

alleged  ofienee»     These  deputations  were  inroHed  with 

the  clerk  of  the  peace,  and  certificates  granted  thereon. 

It  was  also  proved,  that  two  courts  had  been  held»  by 

Mr.  Geastj  one  of  which  was  in  1816,  and  that  he  and 

Lord  Foley  bad  ^l$o  cut  dpwn  timber  oa  the  wastes  of 

the  manori  and  tha^  Oeast  had  impounded  sheep  tres- 

psissing  on  the  wastes  or  free-boards,  (which  were  little 

Blips  of  J^(J5  9g  jjjg  0j^  of  lau«)5,)  the  adjoining 

land 
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land    to  which)   in  some    instoncct,    on  both  sides 
of  the  road,    were  occupied  by  GeaU  bimiell^    aod 
in  others,  by  his  tenants*     Upon  this  evidence  tlie        fv^M 
defendant  contended,   at  the  triftl,   tbfti;  it  ww  ©ot      ^^**^**^ 
fx>mpetent  to  the  plaintiff  to  giv^  other  evtdeBoe  in 
reply,  in  order  to  shew,  that  the  reid  title  to  the  manor 
was  not  in  Mr.  Geasi :  the  lear^d  judge  over^ruled  that 
objection ;  and  the  following  evidmee  was  given  on  the 
part  of  the  plaintiff,     Fitst,  ft  graQt  by  King  Henry  8., 
dated  27th  Aprils  1543,  to  AfidretOy  then  Lord  Windsor^ 
his  heirs  and  assigns,  of  the  site  pf  the  I^te  oionasteiy  of 
Bordesley^  in  the  county  of  Worcester^  and  idso  all  those 
our  lordships  and  n^aoors  of  Bordedej^  and  Tardebigf 
and  divers  others,  with  all  rights,  &p.  thereto  belonging. 
A   deed  was  then  produced,  dated  Februarj/f   1655, 
whereby  TfiQWi^  I/0r4  Windsor  conveyed  to  momas 
Foley  all  that  park,  with  the  appurtenance  qalled  Bot^ 
deiky^  (all  which  park,  &c.,  were  parcel  of  the  pos-> 
sessions  ^of  the  dissolved  monastery  of  Bordedey^  and 
were  divided  and  separated  &om  the  rmdue  of  the  said 
laqds,  parcel  of  the  possessions  of  Uie  said  dissolved 
monastery,  by  a  river,  and  did  all  of  them  lie  on  th^ 
east  side  thereof)  together  with  all  messuages,  icc^ 
mines,  quarries,  &c.,  free-boa^'ds,  liberty  erf*  park,  free- 
warren,  &€.,  and  all  deeds,  &c.,  relating  thereto.  There 
were,  however,  excepted  (amongst  other  things)  to  Lord 
Windsor^  his  heirs  and  assigns,  from  this  conveyance^  all 
franchises  of  waifs,  estraysj  felons*  goods,  deodands,  and 
court-leet,  by  grant  or  prescription  used,  exercised,  or 
of  right  belonging  to  the  lords  of  the  manor  of  J9or- 
dedey  or  Tardebigy  for  the  time  being.     A  marriage- 
settlement  of  the  1st  and  Sd  of  September^  1656,  of 
the  thai  Lord  Windsor^  conviq^ing  the  manor  of  Bor^ 
icdejf  to  tr)i$tees^  ^^  and  between  ^at  period  to  the 

A  a  *  preieuti 
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1820.  present,  several  settlements  belonging  to  the  family  of  the 
Earl  of  Plymotdlh  who  was  the  heir  of  Lord  Windsor^ 
were  produced ;  in  all  of  which  the  manor  of  Bord^sley 
Aw>ijnffc  ^^  mentioned.  The  deputy-clerk  of  the  peace  for  the 
county  of  Worcester  produced  books,  which  he  stated  to 
have  received  from  his  predecessor  in  office,  as  enrol- 
ment books  of  the  deputations  in  his  office,  which  went 
back  as  far  as  the  year  1734',  From  them  it  appeared, 
that  \!cL!^  Phpnotdh  family  had  granted  deputations  to 
difiPerent  persons,  as  their  game-keepers  of  the  manor 
of  Bordedey,  in  1T52,  1759,  1774,  and  1801.  This 
evidence  was  objected  to  by  the  defendant's  counsel,  on 
the  ground  that  the  original  deputations  ought  to  have 
been  produced,  or  that  notice  ought  to  have  been  given 
to  the  defendants  to  produce  the  originals;  but  the 
learned  Judge  over-ruled  this  objection,  and  finally  di- 
rected the  jury  to  say,  whether  the  defendant  had 
proved  a  fidr  and  colourable  title  to  the  manor  in  Mr. 
Geasti  or  whether  the  claim  set  up  by  him  was  without 
any  fidr  or  colourable  title^  and  introduced,  for  the  first 
time,  into  the  conveyance  made  to  him  in  1806.  The 
jury  found  a  verdict  for  the  plaintiff.  A  i*ule  nisi  for  a 
new  trial  having  been  obtained  in  last  term,  on  the  ob- 
jections taken  at  the  trial, 

JerviSf  Pealce^  and  PuUerj  were  to  have  shemi  cause, 
but  the  Ck)urt  called  upon 

Scarlett  and  Campbell^  in  support  of  the  rule.  The  de- 
fendant clearly  made  out  a  colourable  title  in  Mr.  Geastj 
as  lord  of  the  manor  of  Bordesley^  by  proving  the  con- 
veyance of  the  manor  to  him  in  1 806 ;  the  felling  of  tim- 
ber, and  the  impounding,  by  him,  of  sheep  trespassing 
upon  the  wastes ;  his  holding  courts ;  the  appointment  of 

a  game- 
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a  game-keeper  by  him  immediately  after  the  purchase;         18S0. 

the  deputation  to  the  defendant  in  1810,  and  his  having        ' 

acted  under  it,  without  interruption,  for  eight  years.         agtmut 

Supposing  Mr.  Geast  to  have  title  deeds  of  an  earlier 

date,  indisputably  establishing  his  right  to  the  manor, 

it  could  not  be  expected  that  the  defendant  should  be 

able  to  produce  them.     He  had  shewn   that  he  had 

reasonable  ground  to  believe  that  Mr.  Geast  was  lord 

of  the  manor,  and  therefore  he  could  not  be  guilty  of  a 

crime  in  acting  as  his  game-keeper.    In  answer  to  this 

colourable  title,  the  learned  Judge  ought  not  to  have 

admitted  the  grant  of  Henry  8.,  and  the  conveyance 

from  Lord  Windsor  to  Mr.  Foley^  in  1656.     This  was 

no  answer  to  the  colourable  title  which  had  been  set 

up,  but  brought  the  real  title  into  issue.     The  plainti£^ 

in  reply,  might  have  disproved  the  deed  of  1806,  or 

contradicted  the  testimony  of  any  of  the  witnesses  called 

for  the  defendant ;  but  to  admit  Lord  PlymoutK%  earlier 

title  deeds,   was  to  try  the  right  to  the  manor.     If 

these  were  admitted,  it  became  necessary  that  all  Mr. 

Geasfs  should  be  produced ;  and  thus  to  have  an  in- 

spection  of  the  title  deeds,  by  which  any  gentleman 

claims  to  be  lord  of  a  manor,  it  will  only  be  necessary 

to  bring  an  action  against  his  game-keeper.     Hankins 

V.  Bailey,  and  Blunt  v.  Grimes  (a),  are  authorities  to 

shew  that  the  title  to  the  manor  cannot  be  tried  in  such 

an  action  as  this.     Besides,  the  entries  in  the  book  of 

the  clerk  of  the  peace  for  the  county  of  Wmcester^  of 

deputations  alleged  to  have  been  granted  by  the  Ply^ 

mouth  family,  for  the  manor  of  Bordesleyy  were  not  ad* 

missible,  without  evidence  either  that  the  deputations 

had  existed  and  were  lost,  or  that  the  persons  n^mqd 

as  game-keepers  had  acted  under  them, 

(a)  4  r.JS^.  681.  note. 
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1S80.  Abbott  C.  J.    I  am  of  opinion,  that,  in  this  case^ 

— — ^  there  daght  not  to  be  any  new  trial.  The  ob- 
ojotiut  jection  is  not  to  the  mode  in  which  the  learned  judge 
left  the  questioil  to  the  jury^  but  to  the  adinissibility  of 
the  evidende  produced  at  the  trial  on  the  part  of  th# 
plaintiff.  The  acition  was  brought  for  a  penalty  for 
hilling  gam^  without  having  the  qualification  required 
by  law«  The  statute  bf  the  22  &  28  Can  2.  c.  %5.  t.  %i 
do^  not  authorize  the  lord  of  a  manor  to  appoint  ft 
gaMe^keep^  to  kill  game^  but  merely  to  sei^e  guns,  ftc. 
Undef  that  sfntute^  thereforei  a  game^keeper  would  be 
liable  to  a  pi^ttalty  for  killing  gaule  becatl^  h^  Wfti 
not  qualified*  The  5  Ann^i  c.  I4i§  which  is  made 
perpetual  by  the  9  Amej  e.  25.,  enables  the  lord  or 
lady  of  a  manor  to  emt>dwet  a  game4teeper  to  kill 
game  for  his  or  her  uiet  Under  that  act,  therefore, 
the  appointment  Milst  be  tnade  by  the  Idrd  dr  lady  of 
ft  manor.  It  ha^  b^ti  heldj  howcVer,  that  iri  an  actidn 
brought  tb  reebver  a  penalty^  it  is  stiffiGient  for  the  de* 
fondant  to  shew^  ihikt  he  Wfts  acting  iltide^  the  appditlt- 
ment  of  &  petion  wtio  h&s  a  r^ft^ilabl(^  gfoutid  of  titte 
to  the  mandfi  for  that  is  what  I  uitderstand  by  the 
#ords  tibloiii-able  title.  It  had  betU  cMitendedi  in  thiit 
case,  that  it  iS  i^tlffieient  that  the  gaine-kee})ef  bohS  fide 
believes  that  he  is  actirtg  tihder  the  authority  of  d  per*- 
ton  who  has  a  sufBcf^t  titlfe.  In  Calcraft  V;  QHjbs  {a\ 
however,  this  Cotitt  Wei^fe  of  opinion,  thdt  that  wa^  not 
sufficient,  but  that  the  true  question,  in  such  a  cas^  was 
not  whether  the  gainc-kfeeper  acted  bonfl  fide,  but  ilJ^he* 
ther  the  pet'soii,  under  whose  deputation  he  ^cted,  had 
any  coloumble  tide  to  the  manor  or  not.  The  exemption 
of  the  defendtot  was  Held  to  depend  on  the  colourable 

(a)  4  r.ii.«8I. 

title 
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title  of  the  person  under  whose  authoritjr  he  acted,  snd        1810. 
that  is  less  at  rariance  with  the  general  rule  of  law,  that        ' 
a  person  deriving  a  title  from  aoc^her  diall  not  be  in         mgamst 
a  better  situation  than  tfae^persoD  under  whom  he  de- 
rives it«    Taking  that,  therefore,  to  be  the  true  prin- 
ciple upon  which  the  CSourt  is  bound  to  act  on  such  a 
case,  the  first  question  is^  whether  the  defendant  made 
out,  in  evidence^  any  cotourahle  title  in  Mr.  Geasim 
Kow  it  appeared  that  in   1806  he  had  purchased  a 
considerable  estate  of  Lord  JUry,  die  conveyance  of 
which  recited  a  prior  conrejrance  in  1809,  which  was 
not  prodiKxd.     Upon  that  occasion,  Mr.  Geast  must 
either  have  taken  the  original  title  deeds,  or  at  least 
copies  of  them,  and  yet  none  of  these  are  produced. 
The  only  evidence  of  a  right  in  him  to  the  manor  of 
Bot'desley^  is,  that  from  1806,  he  has  exercised  certain 
rights  as  lord  of  the  manof  •    Now  the  only  fact  which, 
in  my  judgment,  in  any  degree  goes  to  she^  that  he 
has  any  colourable  title  to  the  manor,  is  the  appoint- 
ment, by  him,  of  two  game-keepers;  for  the  act  of 
felling  timber  does  not  prove  that  he  has  any  right  to 
the  manor,  for  the  right  to  fell  timber  on  the  waste 
lands,  or  free-boards,  belongs  to  the  owner  of  the  soil ; 
and  one  man  may  have  the  waste  land,   and  imother 
may  have  the  manor.     The  impounding  of  the  sheep 
was  for  trespasses  committed  on  narrow  pieces  of  land, 
the  fields  adjoining  to  which  were  both  owned  and  oc- 
cupied by  Geast ;  that,  therefore,  was  not  in  the  ex- 
ercise of  any  manerial  right.   In  sOme  instances,  indeed, 
the  land  was  in  the  possession  c^  his  tenants,  to  whom, 
at  the  time^  the  power  of  distress  belonged.    The  &ct 
of   Mr.  Geast  having  held  two  courts,  one  in  1806, 
'  and  <me  at  an  earlier  period,  seems  to  me  an  attempt 
to  make  evidence  of  a  colourable  title ;  for  a  court  is  a 

A  a  4  m?itter 
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1820.        matter  of  distinct  grant,  and  does  not' necessarily  be- 
■~~"         lonff  to  a  manor.    Now  this  was  the  whole  evidence  to 

Hum  ° 

offdfut        shew  that  Geast  had  a  colourable  title  to  the  manor.  It 

was  not  shewn  that  Lord  Foley,  or  his  ancestors,  had 
made  any  deputations  before  1806;  and  if  they  had 
not,  the  deputations  made  by  Geast  would  not  give  him 
even  a  colourable  title.     It  seems  to  me,  that  the  de- 
fendant did  not  make  out  any  colourable  title  in  Geast, 
Admitting,  however,  that  the  evidence  given  on  the 
part  of  the  defendant  raised  a  presumption  that  Geast 
had  a  colourable  title,  and  that  he  had  exercised  manerial 
rights,  I  am  of  opinion,  that  it  was  competent  to  the 
plaintiff  to  shew,  by  other  evidence,  that  before  1806 
the    practice  had  been  wholly  different;     that    the 
fiunily  from  whom  Lord  FoUj/s  ancestors  purchased, 
had,  notwithstanding  the  conveyance  to  him,  daimad 
the  manor,  and  recorded  their  claim  in  Lord  Fdetf% 
deeds  ;  that  they  had  exercised  manerial  rights,  by  ap- 
pointing game-keepers,  who  had  shot  over  the  manor, 
and  exercised  the  very  right  in  question.  It  was  further 
objected,  that  the  entries  in  the  enrolment-book,  of  de- 
putations to  persons  who  were  not  proved  to  have  acted, 
and  whose  deputations  were  not  produced,  were  not 
admissible  evidence.  I  think,  however,  that  those  entries 
were  evidence  for  the  specific  purpose  for  which  they 
were  produced,  viz.  to  shew  that  Mr.  Geast  had  not  any 
reasonable  ground  for  considering  himself  lord  of  the 
manor.     For  the  proof  of  the  &ct,  that  there  existed 
public  documents  in  his  own  county,  to  which  he  might 
have  had  access,  and  by  which  he  would  have  been  in- 
formed, that  the  family  from  whom  Lord  Foley  had  pur- 
chased, had  always  continued  to  exercise  the  right  of 
appointing  game-keepers,  as  lords  of  the  manor  of  Bor^ 
desley,  would,  at  least,  be  evidence  to  go  to  the  jury,  that 

QeaU 


IN  THB  60th  or  Geo.  IIL  and  1st  of  Geo.  IV.  349 

Geast  knew  that  he  had  no  title  whatever  to  it     The        1820. 
question,  as   to  whether  a  person  has  a  reasonable       "~— 
ground  for  believing  that  he  has  a  title,  must  depend        ag^UiZ 
upon  the  means  of  knowledge  within  his  power,  as  to       ^w**"^** 
the  actual  title ;   and  the  object  of  this  evidence  was,  at 
least,  to  shew,  that  by  using  common  diligence,   he 
might  have  learnt,  from  these  documents,  that  manerial 
rights  had  been  openly  exercised  by  others,  and  that  he 
had  no  ground  of  claim  whatever.    For  these  reasons,  it 
seems  to  me,  that  the  evidence  was  properly  received, 
properly  left  to  the  jury,  and  that  the  jury  have  drawn 
a  right  conclusion. 

Bayley  J.  I  think  that  all  the  evidence  was  properly 
received.     It  having  been  proved,  that  the  defendant 
had  used  a  gun  for  the  purpose  of  killing  game,  the 
plaintiif  was  entitled  to  a  verdict,  unless  the  defendant 
shewed  that  he  was  game-keeper  to  the  lord  or  lady  of 
a  manor,  or  some  royalty.     It  is  sufficient,  however, 
for  him,  in  this  penal  action,  to  shew,  that  be  acted 
under  the  authority  of  a  person  who  had  a  colourable 
title.     Upon    the  evidence  given  by  the    defendant, 
I  think,  for  the  reasons  given  by  my  Lord,  that  he 
did   not  make  out  that  Mr.  Geast  had  a  colourable 
title.      Assuming,  however,   that   there  was   evidence 
to  go  to  a  jury,  of  a  colourable  title,  I  think  that  the 
evidence  given  in  reply  was  admissible.     The  first  ob- 
jection is,  that  evidence  of  the  real  title  is  not  to  be  ad- 
mitted at  all ;  but  I  think  it  is  admissible  to  rebut  the 
presumption  of  colourable  title.     The  proving  of  the 
grant,  in  this  case,  to  another  person,  and  the  exercise  of 
a  right  by  that  person,  has  a  tendency  to  shew  that  the 
party  claiming  to  exercise  a  right,  ought  to  have  known, 
and  must  have  known^  that  he  had  po  title  whatever.  I 
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1620.        think,  therefore^,  that  evidence  of  an  actual  title  is  ad- 

missible,  for  the  purpose  of  repudiating  a  colouTftble 

agairut  title,  and  of  shewing  that  the  party  claiming  that  oo« 
lourable  title  must  have  knoWti  that  he  had  no  title 
whatever.  The  proof  of  the  actual  title^  indeed^  is  no 
answer  in  ^uch  an  action  as  this,  if  a  colourable  tkle 
remain  proved  in  the  defendant ;  but  it  is  admissibie 
for  the  reason  I  have  stated.  I  think,  also,  that  the 
entries  of  the  deputations  by  the  clerk  of  the  peace 
were  evidence  to  shew,  that  frotn  time  [to  time  persons 
daiming  adversely  to  the  title  under  which  Mr.  Oeasi 
claimed,  had  exercised  the  right  of  appointing  game* 
keepers,  by  applying  to  the  clerk  of  the  peace  to  get 
certificates  for  persons  whom  they  appointed.  It  seems 
to  me  that  these  entries  are  evidence^  because  it  is  the 
duty  of  a  clerk  of  the  peace  to  register  d^utations,  in 
reference  to  which  such  applications  are  made;  and 
such  register  is  a  public  document  which  may  be  re- 
sorted to,  for  the  purpose  of  shewing  by  whom  these 
applications  were  made.  I  think,  therefore,  that  this 
rule  should  be  discharged. 

HoLROYD  J.  I  am  of  the  same  opinion,  that  this 
verdict  was  right,  and  that  the  evidence  was  properly 
received.  For  the  reasons  already  stated,  I  tliink  that 
the  defendant  did  not  make  out,  in  evidence,  a  colour- 
able title  in  Mr.  CreasL  I  think,  also,  that  the  evidence 
given  in  reply  was  admissible,  for  the  purpose  of  ddng 
away  any  presumption  of  a  colourable  title  arising  firom 
the  acts  which  had  been  proved  on  the  part  of  the  de- 
fendant. The  tendency  of  that  evidence  was  to  shew, 
that  it  was  within  the  knowledge  of  Geasty  that  he  had 
no  right  to  exerdae  manerial  rights,  and,  therefore,  to 
disprove  the  eolooriible  title  altogether*  For  the  evi- 
dence 
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dence  is^  that,  after  the  conveyanoe  of  the  property  to        ISSO. 

Thomas  Foleyj  the  PlyrtMiUh  family  had  exercised  ma-        

nerial  rights  which  were  wholly  inconsistent  With  the  againtt 
right  now  claimed ;  and,  among  other  things  different 
deputations,  by  them,  were  given  in  evidetiee,  and  one 
only  five  years  prior  to  the  Conreyance  to  Mr.  Geast. 
This  shews,  that  the  manerial  rights  were  in  the  pos- 
session and  exercise  not  of  Lord  Poley^  under  whom 
Mr.  Gtast  claifned,  but  of  the  person  from  whom  Lord 
Foley  himself  had  derived  his  right.  Now  it  is  clear 
that  the  mere  appointment  of  two  game-kecpef*  by  Mr. 
Geast  will  not  divest  the  possession  of  the  Manerial 
rights  out  of  the  person  who  had  always  exercised  them. 
I  think,  therefore,  that  the  possession  of  the  manerial 
rights  continued  the  same  as  if  Mr.  Qeatt  had  not  ap- 
pointed any  game^ke^pei^  j  and  if  sO,  this  evidence  goes 
to  disprove  that  Mr.  Ged^  Was  lord  Of  the  manor  de 
facto.     It  is  not  necessary^  for  the  purpose  of  this  v 

action,  that  he  should  be  lord  of  the  manor  de  Jufe ; 
for,  if  that  were  so,  jdstlces  of  the  peace  would  be  em- 
powered, iricidentallyj  to  try  the  right  of  the  manor. 
As  to  the  second  point,  I  am  of  opinion,  that  the  entrii^ 
in  the  enrolment  book,  kept  by  the  clerk  of  the  p^acc^ 
wei*e  admissible  in  evidence.  The  case  of  Kinncrsley 
V.  Orpe  and  Others  (a)  is  an  authority  in  point.  The 
question  there  arose  upon  a  grant  under  a  lease  from 
the  duchy  of  LaHtastiifti  in  Which  there  was  a*  proviso, 
that  the  lease  should  be  enrolled  With  the  auditor  of 
the  duchy.  To  prove  the  enrohnigftt^  a  c<)ltifie^te  or 
memorandum,  on  the  margin  of  the  leasee  was  held  to 
be  sufficient  evidence,  on  the  ground  that  it  was  the  cer- 
tificate of  a  public  officer.     The  principle  upon  which 

(a)  Doug*  56* 

I  ap- 
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1820.        I  apprehend  that  case  to  have  been  decided  was  this, 
— -        that  the  certificate  being  made  by  the  officer  authorized 
ag^        to  make  the  enrolment,  in  the  usual  course  of  his  office, 
-^^"^^      could  not  be  supposed  to  have  been  done  for  any  im- 
proper purpose;  and  that  it  was,  therefore,  evidence  of 
the  fact  of  enrolment.     In  this  case,  an  act  of  parlia- 
ment directs  that  a  certificate  shall  be  granted  upon  a 
stamp :  it  is  the  duty  of  the  officer  to  keep  a  list  of  the 
certificates  granted.     This  evidence,  therefore,  will  be 
sufficient  evidence,  that  they  were  so  granted.     It  ap- 
pears to  me,  therefore,  that  the  rule  for  a  new  trial  must 
be  discharged. 

Best  J.  It  was  decided  in  Caicraft  v.  Gibbs^  that  it 
is  not  sufficient,  in  such  an  action  as  this,  for  a 
defendant  to  believe  that  the  person  under  whose 
deputation  he  acts  has  a  title,  but  he  must  shew  that 
that  person  had  at  least  a  colourable  title ;  and  that  be- 
ing so,  I  think,  for  the  reasons  already  given,  that  it  was 
not  shewn  in  this  case  that  Geast  had  any  colourable 
title  whatever.  Assuming,  however,  that  that  evidence 
raised  a  presumption  of  colourable  title  in  Mr.  Geasty 
I  think  it  was  competent  to  rebut  that  presumption  by 
the  evidence  given  on  the  part  of  the  plaintifl^  the 
effect  of  which  was  to  destroy  altogether  any  inference 
of  colourable  title.  I  think,  also,  that  the  entries  in 
the  book  produced  by  the  clerk  of  the  peace  were 
admissible  evidence,  without  producing  the  originals. 
In  this  case,  the  entries  were  in  a  book  deposited  in  a 
public  office,  and  are  made  fifty  or  a  hundred  years 
ago,  and  the  law  is  not  so  absurd  as  to  require  deput- 
ations to  be  produced  which  have  been  granted  so 
long  ago.     It  has  been  contended,  however,  that  these 

entries 
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entries  are  mere  evidence  of  the  fact  of  an  enrolment  1820. 

having  fbeen  made.  I  think,  however,  that  they  are  " 
evidence  that  the  parties  who  caused  the  enrohnents  agamst 
to  be  made  exercised  rights  as  lords  of  the  manor. 
It  is  most  important  evidence  to  shew,  that  Mr.  Gec^ 
knew  that  he  had  no  title  whatever ;  for  if  he  con- 
sulted these  documents,  he  must  have  known  that  he 
had  no  title;  if  he  did  not  consult  them,  he  did  not 
avail  himself  of  the  means  of  knowledge  that  were  in 
liis  power.  I  think,  therefore,  that  this  rule  should 
be  discharged* 

Rule  discharged. 


Madrazo  against  Willes.  i^^^'sith 

'T'HE  declaration  stated  that  the  plaintiff  was  a  sub-  a  foreigner, 

ject  of  the  king  o(  Spain,  and  that  on  the  12th  of  "^i^X^ 

July,  1817,  QtHavannahy  in  the  island  oiCvba,  he  was  ^j^^^\?* 

lawfully  possessed  of  a  certain  brig  called,  &c,  and  the  laws  of  hi* 

.    .  own  country, 

continued   so  possessed  until  the  committing  of  the  may,  in  a  Bri- 

trespasses  after  mentioned,  to  wit,  at,  &c. ;  and  that  the  justice,  recoTer 

said  brig  was,  to  wit,  on,  &c.,  lawfully  cleared  out  for  tainef  "y^i 

a  certain  voyage   in    the    slave-trade,    to   wit,    from  ^J^^^ 

Havannah  to  the  coast  of  JJrica^  and  back;  and  that  seixure,by  a 

Sriiish  subject^ 

on  the  16th  o(  Januaty,   1818,  on  the  high  seas,  to  ofa  cargo  of 

wit,  off  Cape  St.  Patd's,  on  the  coast  of  Africa,  defend-  of  a  ship  then 

ant,  with  force  and  arms,  seized  the  said  brig,  together  ^^Samyiog 

with  her  stores,  &c.,  and  300  slaves,  and  also  divers  °^^^^^^^^^ 
goods,  &c.  on  board  of  the  said  brig,  and  kept  and 
detained  them   for   a  long  time,  and  converted  and 
disposed  of  the  slaves,  goods,  ice.,  to  his  own  me ;  by 
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1880.        |iie9i^8  wher^f  the  3aid  brig  w^fl  prev^ited  from  fur- 
•"■"^       tb^  proseputing  the  said  voyitge,   md  the  plaintiff 
Ufiifisf        deprived  of  great  gainft)  which  would  have  accrued 
from  the  riaves  and  goods,   and  from  taking  on  board 
otlier  slaves  and  other  goods,  and  from  carrying  them 
to  the  island  of  Cuia :    plea,  not  guilty.     At  the  trial 
at  tlie  last  London  sitting!^  after  Michaelmas  term,  it 
i^eared  that  the  defendant,  who  was  a  captain  in  the 
royal  navy,  bad,  on  the  IGth  of  January,  1818,  off  Cape 
St,  Paul%  unlawfully  taken  possession  of  the  ship  of 
the  plaintiff,  a  Spanish  merchant,  which  was  engaged 
in  th^  slave-trade  on  the  coast  of  Africa.     The  only 
question  which  arose  was  as  to  the  amount  of  damages. 
It  occurred  to  the  Lord  Chief  Justice  at  the  trial,  that 
the  plaintiff  was  not  entided  to  recover  the  value  of  the 
slaves  in  an  JEngUsh  court  of  justice  i  and^  accordingly, 
he  desired  the  jury  to  find  their  verdict  separately  for 
each  port  of  the  damage,    giving  to  the  defendant 
liberty  to  move  to  reduce  the  verdict  tp  the  smaller 
sum,   in  case  the  Ck>urt  should  agree  with  him  on  th/e 
point.      The   jury  found    a   verdict    for    the    plaiur 
tifF,    damages  21,180/.,    being  for  the  deterioration 
of  the  ship's  stores  and  goods   SOOO/.,  and  for  the 
supposed    profit    of    the    cargo    of    slaves    18,160/. 
And  now, 

Jervis  moved  for  a  rule  nisi  to  reduce  tlie  damages  to 
3000/.  By  the  47  G,  3,  c.  3G,,  the  slave-trade,  and 
all  dealings  connected  with  it,  were  declared  unlawful. 
It  follows,  therefore,  as  a  consequence,  that  no  cme  can 
be  allowed  to  recover  damages  in  respect  of  a  cargo  of 
alavcs.  And  thp  51  G.  3.  c.  S3,  goes  still  further ;  Sat 
it  deplar^  that  trsde  t9  be  contrary  to  the  principles  (X 

justice^ 
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justice,  humanity,  and  sound  policy*  Now,  it  being  1820. 
the  duty  of  English  coui'ts  of  justice  to  be  guided  by  — - 
those  principles,  no  one,  whether  he  be  a  foreigner  or  agunn 
an  EftglishTnaUf  can  be  permitted  there  to  claim  any 
compensation  in  respect  of  such  a  traffia  The 
56  G.  3.  e.  36.  is,  indeed,  relied  on  by  the  other  side; 
but  that  act,  which  was  passed  with  a  view  of  canrying 
into  c£Eect  a  treaty  with  Spain  on  this  subject,  ought 
not  to  affect  the  present  question^  Indeed,  the  fourth 
article  of  the  treaty  is  strongly  in  &vour  of  the  defend- 
ant ;  for  it  provides,  that  the  British  goveitunent  (^»ll 
make  compensation,  out  of  a  sum  provided  by  parlui^ 
ment,  to  Spanish  merchants,  for  the  seizure  of  their 
ships,  which  would  seem  to  prove»  that,  independently 
of  that,  such  merchants  bad  no  other  remedy. 

Abbott  C.  J.  On  fiirther  consideration,  it  appears 
to  mo  that  there  is  no  sufficient  ground  for  reducing 
this  verdict  to  the  smaller  sum  found  by  the  jury. 
Considering  the  very  extensive  language  used  in  the 
two  acts  of  parliament  to  which  we  have  been  rrferred, 
I  had  at  first  thou^t  that  it  was  not  competent,  even 
for  a  foreigner,  to  come  into  an  English  court  of  justice^ 
and  there  to  recover  damages  for  a  loss  sustained  by  him 
ia  the  prosecution  of  a  trade  declared  by  the  British 
legislature,  in  such  strong  language,  to  be  unlawful*  It 
was  with  that  view  that  I  directed  the  jury  to  separate 
the  damages  in  this  case ;  for  it  occurred  to  me,  that 
though  the  plaintiff  inight  not  be  entitled  to  recov^  for 
the  slaves,  still,  inasmuch  as,  at  all  events,  the  defend-* 
ant  ought  to  have  taken  away  the  slaves  promptly,  if  at 
all,  the  subsequent  detention  of  the  ship  was  an  injury, 
for  which  the  plaintiff  wm  entitled  to  compensatiocu 

But 
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1820.        But  I  am  now  satisfied  that  the  words  used  by  the 
-  legislature,  although   large  and  extensive,   can   only 

against  be  taken  to  be  applicable  to  British  subjects.  By 
the  58  G.  3.  c.  36.  it  appears  that  a  treaty  had  been 
made  with  Spain  for  the  prohibition  of  an  import- 
ant branch  of  the  trade ;  and  that,  with  r^ard  to  the 
remainder,  special  provisions  had  been  made,  and  a 
special  court  constituted  for  the  purpose  of  settling  the 
disputes  which  might  occur.  Now  that  shows  most 
strongly,  that  but  for  such  a  treaty,  the  trade  would 
have  been  perfectly  legal  in  a  Spaniard ;  and  the  10th 
section  of  that  act,  by  which  a  certain  sum  is  provided,  as 
a  fiill  compensation  for  all  losses  sustained  in  consequence 
of  the  seizure  of  vessels  previously  to  the  ratification 
of  that  treaty,  ^eems  to  me  to  corroborate  most  strongly 
this  view  of  the  subject ;  for  it  enables  the  parties  sued 
to  plead  that  clause  in  bar  of  the  action,  which  would 
obviously  have  been  unnecessary,  if  under  the  previous 
acts  no  action  could  have  been  maintained  at  all. 
This  clause,  therefore,  seems  to  me  to  be  a  l^slative 
recognition  of  a  foreigner's  right  of  suit.  And  by  the 
11th  and  12th  sections  it  is  provided,  that  all  suits 
commenced  in  the  Courts  of  Admiralty  shall  proceed, 
if  commenced  ;  and  that  the  damages,  &c.,  when 
recovered,  shall  be  paid  to  the  government  of  this 
country.  All  these  clauses,  taken  together,  appear  to 
me  to  shew,  that  what  occurred  to  me  at  nisi  prius  was 
not  a  sound  exposition  of  the  Jaw.  I  am  therefore  of 
opinion,  that  the  verdict  for  the  larger  sum  found  by 
the  jury  is  right,  and  that  we  ought  to  refuse  this  rule. 

Bayley  J.     I  do  not  think  that  there  is  sufficient 
doubt,  in  this  case,  tQ  induce  us  to  grant  a  rule.     A 

British 
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British  court  of  justice  is  always  open  to  the  subjects  of        1820. 
all  countries  in  amity  with  us,   and  they  are  entitled  to 

Wa  Pit  A 10 

compensation  for  any  wrongful  act  done  by  a  British         aphm 
subject  to  them.     It  is  no  answer  to  the  present  action 
to  say,   that  it  would  not  be  maintainable  by  a  British 
subject;  for  the  only  questions  are,   whether  the  act  of 
the  defendant  be  wrongful,  and  what  injury  the  plain- 
tiff has  sustained  from  it  ?   Although  the  language  used 
by  the  legislature  in  the  statute  referred  to,  is  undoubt- 
edly very  strong,   yet  it  can  only   apply   to  British 
subjects,  and  can  only  render  the  slave-trade  unlawful 
if  carried  on  by  them :  it  cannot  apply,  in  any  way,  to 
a  foreigner.     It  is  true,   that  if  this  were  a  trade  con- 
trary  to  the  law  of  nations,    a  foreigner  could  not 
maintain  this  action.     But  it  is  not ;  and  as  a  Spaniard 
cannot   be  considered  as  bound   by   the  acts  of  the 
British  legislature  prohibiting  this  trade,   it  would  be 
unjust  to  deprive  him  of  a  remedy  for  the  wrong  which 
he  has   sustained.     He  had  a  legal  property  in  the 
slaves,  of  which  he  has,  by  the  defendant's  act,  been 
deprived.       The  58  G.  8.    c.  36.    proceeds    on    this 
principle ;  and  the  provisions  referred  to  by  my  Lord 
Chief  Justice^  seem   to  me   to  be  conclusive  on  the 
subject.     I  think,  therefore,  that  we  ought  not  to  dis- 
turb this  verdict. 

HoLBOTD  J.  However  much  I  may  regret  that 
any  damages  can  be  recoverable  for  such  a  subject  as 
this,  yet  I  think  we  are  bound  to  say  that  this  plaintiff 
is  entitled  to  them.  I  agree  with  the  construction 
which  has  been  put  on  the  58  G.  3.  c.  36. ;  and  I 
think,  that  even  independently  of  that  act,  the  action 

Vol.  III.  B  b  would 
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1820.        would  have  been  maintainable  for  the   loss  of  the 
slaTes. 


Hadkaxo 

OgttlfUt 

Wiuis. 


Best  J*  The  statutes  which  have  been  ireferred  to^ 
speak  in  just  terms  of  indignation  of  the  horrible 
traffic  in  human  beings ;  but  thej  speak  only  in  the 
name  of  the  British  nation.  The  declaration  of  the 
British  legislature^  that  the  slave-trade  is  contrary  to 
justice  and  humanity^  cannot  aifect  the  saTijects  of 
other  countries,  or  prevent  them  from  carrying  on  this 
trade  out  of  the  limits  of  the  British  dominions.  The 
assertion  of  a  right  to  controul  the  subjects  of  other 
states  in  this  respect,  would  be  inconsistent  with  that 
independence  which  we  acknowledge  that  every  foreign 
government  possesses.  If  a  ship  be  acting  contrary  to 
the  general  law  of  nations,  she  is  thereby  subject  to 
confiscation ;  but  it  is  impossible  to  say  that  the  slave- 
trade  is  contrary  to  what  may  be  called  the  common 
law  of  nations.  It  was,  until  lately,  carried  on  by  all 
the  nations  of  Europe.  A  practice  so  sanctioned  can 
only  be  rendered  illegal  by  the  consent  of  all  the 
powers.  Most  of  the  states  of  Christendom  have  now 
consented  to  the  abolition  of  the  slave-trade,  and  con- 
curred with  us  in  declaring  it  to  be  unjust  and  inhuman. 
The  subjects  of  any  of  these  states  could  not,  I  think, 
maintain  an  action  in  the  courts  of  this  country  for  any 
injury  happening  to  them  in  the  prosecution  of  this 
trade ;  but  Spain  has  reserved  to  herself  a  right  of 
canying  it  on  in  that  part  of  the  world  where  this 
transaction  occurred.  Her  subjects  could  not  legally 
be  interrupted  in  buying  slaves  in  that  part  of  the 
globe,  and  have  a  right  to  appeal  to  the  justice  of  this 

country 


Wiust, 
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country  for  any  injury  sustained  by  them  from  such  an  1820. 
interruption.  These  principles  are  confirmed  by  the  — """ 
decisions  of  the  Court  of  Admiralty,  and  also  by  a  against 
judgment  of  Sir  William  Grant^  pronounced  at  the 
Cock-pit.  The  cases  to  which  I  allude  are,  the 
Fortunaj  the  Donna  Mariantuiy  and  the  Diana^  in  the 
Admiralty  Court ;  and  the  Admedie,  before  the  Privy 
Council,  (a)  These  cases  establish  this  rule^  that  ships, 
which  belong  to  countries  that  have  prohibited  the 
slave-trade,  are  liable  to  capture  and  condemnation, 
if  found  employed  in  such  trade ;  but  that  the  subjects 
of  countries  which  permit  the  prosecution  of  this  trade^ 
cannot  be  interrupted  while  carrying  it  on.  It  is 
clear,  from  these  authorities,  that  the  slave-trade  is 
not  condemned  by  the  general  law  of  nations.  The 
subjects  of  Sjkzin  have  only  to  look  to  the  municipal 
laws  of  their  own  country,  and  cannot  be  affected  by 
any  laws  made  by  our  government.  The  rule  for 
reducing  the  damages,  in  this  case,  must  therefore  be 
refused. 

Role  refilled. 

(a)  Dodian^s  Ad,  Hep,  Bl.  91.  95. 


Bb2 
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Webster  and  Woodyek,  Executrix  and  Ex- 
ecutor of  Heatley,  against  Spencer. 

Assumpsit  for  money  lent,  ice.  by  testator.    The 
declaration  contained  counts  upon  promises  to  the 
testator  in  his  life-time,  and  also  to  the  plaintiflfs  after 
his  death.     There  were  also  two  counts,  one  for  money 
had  and  received  to  the  use  of  the  plaintiffs,  as  executor 
■Dedfi  lenciea    *^^  cxecutrix,  and  the  other,  on  an  account  stated  with 
tohisgnndchU-    them  in  that  character.     Plea,  general  issue.     At  the 

dien^within-  ^  . 

trial  at  the  last  Summer  assizes  for  Chester^  it  appeared, 
that  Thomas  Heatley^  by  his  will,  bequeathed  as  follows  : 
"  Unto  my  son  BenjamirCs  four  children,  the  sum  of 
10/.  each,  with  interest,  the  money  now  in  the  hands  of 
Joseph  Jennions"  The  will  was  proved  by  Anne  Web- 
ster alone.  It  also  appeared,  that  soon  after  the  tes- 
tator's death,  Jennions  paid  the  AOL  to  Anjie  Webster^ 
and  it  had  been  lent,  through  the  intervention  of  Ben- 
b^nMdtothe  J^^^^  Heotlti/y  to  John  Winpenny^  who,  having  also 
SSd^  but*^"    borrowed  20/.  from  Befijamin  Heatley^  gave  a  promis- 

Kfused  to  pay      gory  note  for  60/.  to  the  latter.     This  note  was  after- 
it  over  to  the 

executor.  Held,    Wards  indorsed  over  to  the  defendant's  wife.     The  de- 

tiiat  both  execu- 
tors might  join     fendant  had    admitted,    on    a   claim    being    made    by 

brought  to  re-  Webster^  as  executrix,  that  he  had  received  from  Win-- 

^^!^Tr*^  p^wy  the  sum  due  on  this  note,  and  that  42/.,  part  of 

^^  AmL  ^^  belonged  to  Benjamin  Heatley's  children,  but  he  had 

amount  to  a  refused  to  pay  it  over  to   her.     The  other  executor, 

devastavit,  if  an 
executor  lends 

out  on  private  security  money  belonging  to  the  testator^  but  not  wanted  for  the  im- 
mediate luea  of  the  will,  provided  he  exercises  a  fair  and  reasonable  discretion  on  the 
solject. 


JatiuaryStS^i 


One  of  two  ez- 
ecutofs  having 
alone  proved 
the  will,  had  re- 
ceived a  debt 
due  to  tiie  tes- 
tator, which  by 
his  will  was  ap- 
propriated to 
the  payment  of 


terest  thereon, 
and  afterwards 
permitted  the 
money  to  be 
lent  out  to  a 
tiiird  person,  by 
whom  it  was 
paid  to  ^.    A., 
on  being  ap- 
plied to  by  the 
executor,  ac- 
knowledged 
that  he  luid  re- 
ceived the  mo- 


Woodyeff 


SnxoHh 
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Woodyer^  had  not  assented  to  the  present  action.  Under  1820. 
these  circumstances,  the  learned  Judges  thought  that  — — 
Woodyer  ought  not  to  have  been  joined  in  the  action,  agakut 
and  directed  a  nonsuit,  giving  liberty  to  the  plaintiffi 
to  move  to  enter  a  verdict  for  42/.,  in  case  this  court 
should  be  of  a  different  opinion.  Z).  F*  Jonesj  in  last 
Michaelmas  terra,  having  obtained  a  rule  nisi  to  that 
effect, 

/r.  Z).  Evaris  and  Littledale  shewed  cause.  In  thi9 
case,  Woodyer  ought  not  to  have  been  joined  in  the 
action,  for  Webster^s  claim  is  not  in  her  representative, 
but  in  her  personal  capacity.  The  moment  Jennions 
paid  the  money  into  her  hands,  the  debt  to  the  testator 
wholly  ceased,  and  the  subsequent  transaction  between 
her  and  Winpenny^  could  give  her  no  right  to  maintain 
an  action  against  Winpenny  in  her  representative  capa^ 
city.  For  an  executor,  as  such,  cannot  maintain  an 
action  for  money  lent  by  himself.  He  may,  indeed^ 
maintain  an  action  for  goods  sold,  but  that  is,  because 
it  is  his  duty  to  sell  the  testator's  goods,  in  order  to  re- 
duce them  to  money.  But  if  he  afterwards  lend  that 
money  to  a  third  person,  he  must  maintain  an  action 
for  it  in  his  own  name.  \H6lrqyd  J.  Here  the  action 
is  not  upon  the  contract  of  lending  with  Winpenny.']  It 
is,  however,  for  money  had  and  recdived  through  the 
medium  of  a  loan.  The  ground  is,  that  the  money,  when 
once  received  by  the  executor,  becomes  assets;  and 
having  once  become  so,  it  does  not,  if  lent  out  by  him, 
remain  assets  any  longer.  In  Ord  v.  Fcnwick  (a),  Lord 
EUenboroughy  in  giving  judgment,  puts  this  case^  and 

(a)  ZEaU,  lot. 

B  b  S  inti^ 
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1820.        intimatefl  hit  opinion,  strongly,  on  the  point*     Here  it 

"         is,  in  substance,  on  action  for  money  had  and  received 

againn         on  a  loan,  which  she  was  not  authorised,  as  executrix, 

erfeKosA.       ^  make.     Her  conduct,  in  this  case^  amounts  to  a  de* 

vastavit,  for  she  sufibred  B.  H*  to  lend  the  money,  and 

to  take  a  security,  payable  to  himself  alone*    Then,  if 

so,  how  can  the  money  be  due  tb  her  as  executrix*   If 

not,  then  it  is  clear,  that  the  other  executor  ought  not 

to  have  been  joined  in  the  action,  and  the  nonsuit  was 

right* 

D.  JFl  Jones  and  W.  J.  La'w^  contrd,  stopped  by  the 
Court 

Abbott  C«  J.  The  question  in  this  case  is,  whether 
this  money,  when  recovered,  would  be  assets  in  the  hands 
of  the  executors ;  if  it  would,  then  the  action  is  properly 
brought  in  the  name  of  both.  It  appears  to  me,  that  this 
money  would  be  assets*  The  circumstanees  are  these. 
Thomas  Heatley^  by  his  will,  left  a  specific  sum  of  AQl^ 
to  be  paid,  with  Interest,  by  his  executors,  in  equal  pro- 
portions of  10/.,  to  the  four  children  of  .B^n^idffifM,  his 
son ;  and  he  stated,  that  the  money  was  then  in  the 
hands  of  Joseph  Jennions.  It  appears  that  Anne  Web- 
ster alone  proved  the  wilL  Now,  if  an  action  had  been 
brought  against  Jennions  for  the  money,  it  is  clear, 
that  the  other  executor  must  have  been  joined*  But 
Jennions  paid  it,  without  any  action,  to  Anne  Webster^ 
from  whom,  it  appears  to  have  passed  to  Beryamin^  and 
""to  have  been  lent  by  him  to  Winpenn^^  together  with 
another  sum  of  20/*  of  his  own.  For  both  these  sums, 
a  promissory  note  for  60A  was  given,  which  was  after- 
wards endorsed  over  to  Spencer.  Now  both  Spencer  and 
Winpenny  knew  to  whom  the  40/.  belonged,  and,  it  was 
under  these  circumstanced^  that  Spencer  made  the  ac* 

know- 


SnxcBB* 
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koQwIedgment,  that  be  bad  received  60/.  from  Wiu'        1820* 

penny,  and  that  40/.  belonged  to  Beryamin*^  children,         ""^^ 

as  haying  been  left  to  them  by  their  grand&ther.     The         afiaina 

question  then  is,  whether  the  executors  have  not,  as 

trustees,  a  right  to  recover  this  money  for  the  use  of 

the  children.     If  Spenca-  misapplies  it,  the  executors 

would  be  liable,  and  he  therefore  can  have  no  right  to 

retain  the  money,  as  against  them.     It  is  said,  that 

Anne  Webster,  by  lending  this  money,  was  guilty  of  a 

devastavit ;  it  is  not  clear,  however,  from  the  evidence, 

that  she  did  lend  the   money  to  Benjamin  Heatley. 

This,  however,  is  not  an  action  for  money  lent,  but  one 

against  Spencer,  to  whom  Winpenny  has  paid  the  money. 

It  would  be  too  much  to  say,  that  an  executor,  who 

lends  money  belonging  to  the  testator,  which  is  not 

wanted  for  present  purposes,  is  therefore  guilty  of  a 

devastavit.     And  if  the  borrower  knows,  at  the  time, 

that  it  is  the  money  of  the  testator,  I  can  see  no  reason 

why  the  executor  should  not  recover  it  in  that  character. 

The  special  circumstances  of  this  case  are,  however,  the 

ground  of  my  decision ;  and  I  think,  that  both  these 

executors,  having  been  entrusted,  by  the  testator,  with 

the  care  of  this  sum  of  money,  have  a  right  to  recover 

it  from  the   present  defendant,  in  their  character  of 

executors,  and,  consequently,  that  it  was  right  to  join 

both  of  them  in  the  pr^ent  action. 

Bayley  J.  I  have  no  doubt  in  this  case,  that  it 
was  right  to  join  both  executors.  An  executor  derives 
title,  not  from  the  probate,  but  from  the  will,  and  a  pro- 
bate granted  to  one  executor  enures  to  the  benefit  of  all ; 
and  all  must  join  in  an  action  brought  in  that  character. 
Then  the  only  question  in  the  present  case  is^  wbetb^ 

Bb  4  the 
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1820.        the  plainti£f8  are  entitled  to  bring  this  action  as  exe* 
cutors,  and  that  depends  upon  this,  whether  the  money, 


agamti  when  recovered,  would  be  assets  ?  Now  we  trace  this 
''*^**'  money  from  Jennions  to  Winpenny^  and  from  him  to 
SpenccTy  who,  by  his  own  acknowledgment,  receives  it 
for  the  children  of  Benjamin  Heatley ;  and  they  have 
a  right  to  look  to  the  executors,  who  are  accountable 
to  them  for  the  money.  It  seems  to  me,  that  if  we  can 
trace  the  money  from  the  executors  to  the  defendant, 
who  received  it,  knowing  it  to  be  the  money  of  the 
testator,  that  it  stiU  remains  assets,  recoverable  by  the 
executors.  It  is  said,  that  this  is  not  so,  because  the 
loan  by  Anne  Webster  was  wrongful,  and  amounted  to 
a  devastavit.  But  if  that  were  the  case,  it  would  follow, 
that  she^  by  her  own  wrongful  act,  might  improve  her 
own  personal  estate.  For  then,  upon  her  death,  this 
money,  instead  of  going  to  the  surviving  executor, 
would  go  to  her  personal  representative.  The  argu- 
ment would  come  to  this,  that  if  an  executor  were 
wrongfully  to  dispose  of  a  specific  chattel  belonging  to 
the  testator,  and  afterwards  to  recover  possession  of  it, 
the  property  would  belong  to  him  in  his  individual, 
and  not  in  his  representative  character.  There  may  be 
many  cases,  in  which  it  is  the  duty  of  an  executor  to 
lend  out  money  belonging  to  the  testator.  Suppose  be 
has  in  his  hands  a  sum  which  will  not  be  called  for  till 
a  distant  period,  is  it  to  lie  idle  during  all  that  time? 
And,  previous  to  the  institution  of  public  funds,  it  must 
have  been  lent  out,  in  all  cases,  upon  private  security. 
It  seems  to  me,  that  upon  this  subject,  the  executor 
should  be  allowed  to  exercise  a  fair  and  honest  discretion, 
and,  that  if  he  does  so,  he  cannot  be  guilty  of  a  devas- 
tavitf    The  foundation  of  the  objection,  therefore,  fails ; 

and. 
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and,  as  the  circumstances  of  this  case  enable  us  to 
trace  the  money,  it  seems  to  me,  that  in  the  transaction, 
B.  Heatley  and  Spencer^  both,  acted  as  agents  of  the 
executors,  and  that  the  latter  have  now  a  right  to  re- 
quire the  money  to  be  placed  in  their  hands,  for  the 
purpose  of  executing  the  trusts  reposed  in  them  by  the 
wiU, 


365 
1820. 


Wkbstek 

(gainst 
Snxcxi^, 


HoLROTD  J.     I  am  of  the  same  opinion.     Executors 
derive  their  authority,  not  from  the  probate  but  from 
the  will ;  and  it  is  clear,  that  if  this  money,  when  re- 
covered, would  be  assets,  both  executors  must  join  in  the 
action.     Now  there  is  no  doubt  that  this  money  was 
originally  assets,  and  that  that  fact  was  known  to  the 
defendant  when  he  received  it ;  and  if  so,  it  seems  to 
me,  that,  in  an  action,  for  money  had   and  received, 
brought  against  him  to  recover  it,  the  damages  will  be 
also  assets.     Even  taking  it  as  a  loan  to  him,  it  does 
not  appear  to  me,  that  it  would  make  any  difference. 
It  would  still  be  a  part  of  the    testator's  property, 
for  the  detention  of  which  damages  might  be  recovered, 
and  which  would  be  assets.     It  seems  to  me,  therefore, 
that  the  executors,  in  some  cases,  might  sustain  a  count 
for  money  lent  by  themselves,  and  join  it  with  a  count 
for  money  lent  by  the  testator,  in  his  life-time.     In  the 
case  of  an  insolvent  estate,  it  would  be  different ;  be- 
cause  there   they  would  be  bound,   not   to  lend  the 
money,  but  to  apply  it   in  payment  of  the  testator's 
debts.     I  think,  therefore,  that  this  rule  ought  to  be 
made  absolute. 

Best  J.  concurred. 


Rule  absolute* 
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Januartf  S8th« 


An  act  of  par- 
liament, the 
preamble  of 
which  recited 
the  erant  of  a 
market,  and 
that  it  was  ex- 
pedient that 
proyiaton 


The  Duke  of  Bedford  against  Emmett. 

A  SSUMPSIT  for  tolls  and  duties  due  and  payable 

by  the  defendant  to  the  plaintiff,   as  owner  and 

proprietor  of  Cotoent  Garden  Market^  and  of  the  dues, 

duties,  and  tolls  thereto  belonging  and  arising  thereby 

and  therefrom,  for  and  in  respect  of  the  defendant's 

■houid  be  made   having  placed,  pitched,  and  exposed  for  sale,  and  sold 

for  the  better  .  .         ^^     , 

regulating  of  within  the  said  market,  divers  large  quantities  of  fruit, 
for  Semore"  flowers,  vegetables,  and  herbs.  The  second  count  was  for 
S^rSS^Md  tolls  payable  in  respect  of  fruits,  flowers,  pitched,  placed, 
due.  payable  in   ^^  exposed  for   sale  within  CaverU  Garden  Market. 

Plea,  first,  except  as  to  the  sum  of  4(/.  Non-assumpsit ; 
and  as  to  that  sum  a  tender.  At  the  trial  before  Abbott 
C,  J.,  at  the  last  Middlesex  sittings,  the  question  was, 
whether  the  toll  payable  for  fruit  and  vegetables  was 
4^  a  cart-load,  or  a  separate  toll  on  each  basket?  It 
fnthin  any  part   appeared,  in  the  course  of  the  trial,  that  the  market  was 

of  the  market,         rr  ' 

practically  subdivided  into  smaller  markets,  denominated 
the  fruit-market,  the  casualty-market,  and  the  potatoe- 
market.  In  that  part  called  the  fruit-market,  the  toll 
usually  taken  was  2d.  per  basket  for  strawberries  and 
gooseberries;  of  which  a  cart  would  contain  several. 
There  were  some  few  instances,  however,  in  which  the 
payment  of  this  toll,  even  in  the  fruit-market,  had  been 
entidl^'com-  successfully  resisted.  In  other  parts  of  the  market,  the 
toU?i^gh*^un^   ^^'^  taken  for  the  same  articles,  was  only  4d,  per  cart- 

der  this  clause 

of  the  act,  recover  such  tolls  as,  at  the  time  of  passing  of  this  act,  were  usually  paid  in  any 
part  of  the  said  market ;  and  tliat,  although  the  tolls  then  usually  paid  in  respect  of  the 
same  articles  were  different  in  different  parts  of  the  market 


the  market, 
enacted,  "Hiat 
it  should  be 
lawful  for  the 
owner  of  the 
market  to  take 
from  all  persons 
who  should 
place,  pitch,  or 
expose  for  sale, 


any  fruits,  &c., 
all  such  tolls  as 
are  usually  col- 
lected or  taken 
within  the  said 
market,  or 
which  are  pay- 
able for  or  in 
respect  of  the 
same:"  Held, 
that  the  owner 
of  the  market. 


load. 
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load.  The  articles,  in  respect  of  which  the  present  toll  1820. 
was  claimed,  had  been  pitched  for  sale  in  the  fruU"  """""" 
marlet.  King  Charles  Ih^  by  letters  patent  granted  Bedforp 
unto  WiUiamy  Earl  of  Bedford,  that  he,  'his  heirs  i^^ 
and  assigns,  should  and  might  from  henceforth,  for 
ever,  have,  hold,  and  keep  a  market  within  the  pa- 
rish of  St,  Paul  Cove?it  Garden,  in  a  certain  place 
there,  then  called  The  Piazza,  in  the  county  of  Middle^ 
sex,  near  the  church,  &c. ;  (the  limits  of  the  market  were  * 
then  described,)  for  the  buying  and  selling  of  all  and 
all  kinds  of  fruits,  flowers,  roots,  and  herbs  whatsoever, 
together  with  all  liberties,  free  customs,  tolls,  stallage, 
piccagc,  and  all  other  profits,  advantages,  and  emolu- 
ments whatsoever,  to  the  like  market  in  anywise  be« 
longing,  or  with  the  same  usually  had  and  enjoyed. 
But  the  grant  did  not  give  any  specific  toll.  By  an  act 
of  the  53  G.  .'>.  c,  71.,  reciting  the  grant  in  the  pre- 
amble, and  ^^  that  it  was  expedient  that  provision  should 
be  made  for  the  better  regulating  and  ordering  of  the 
market,  and  of  the  persons  resorting  thereto,  and  for 
the  more  easy  collection  and  recovery  of  the  tolls  and 
dues  payable  in  the  said  market,  or  in  respect  thereof; 
it  was  enacted,  by  s.  5,,  that  it  should  be  lawful  for  the 
owner  of  the  market,  and  his  lessees,  to  demand  and 
take  from  all  persons  who  shall  place,  pitch,  or  expose 
for  sale,  or  sell,  within  any  part  of  the  said  market,  any 
fruits,  flowers,  vegetables,  roots,  or  herbs,  all  such  tolls 
as  are  usually  collected  or  taken  within  the  said  market, 
or  which  are  payable  for  or  in  respect  of  the  same;" 
and  that,  afterwards,  no  tolls  shall  be  payable  by  any 
persons  who  shall  buy  any  fruits,  &c.  within  the  said 
market,  or  for  or  in  respect  of  any  such  fruits  so  by 
them  bought  within  the  said  market,  unless  the  same 

shaU 
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1 820.  shall  be  by  them  again  placed,  pitched,  or  exposed  for 
""■""  sale,  or  sold  within  the  said  market.  And,  by  section  8. 
Bboford  it  was  enacted,  **  that  nothing  in  that  act  contained, 
Euan.  should  in  any  manner  alter,  vary,  lessen,  diminish,  or 
affect  the  title  of  the  Duke  of  Bedford^  to  stallage, 
piccage,  or  any  other  liberties,  customs,  profits,  advan- 
tages, or  emoluments  whatsoever  to  the  said  market 
belonging.  The  Lord  Chief  Justice  was  of  opinion, 
that  this  act  of  parliament  recognised  a  right  in  the 
owner  of  the  market  to  such  tolls,  as,  at  the  time  of 
the  act,  were  usually  taken  or  collected ;  and  he  di- 
rected the  jury  to  say,  by  their  verdict,  whether,  in 
that  part  of  the  market,  called  The  Fruit-markety  the 
toll  usually  collected  or  paid,  was  Ad.  a  cart-load,  or 
the  larger  toll  claimed  by  the  plaintiff.  The  jury 
found  a  verdict  for  the  plaintiff  for  the  larger  toll. 

Marryat  now  moved  for  a  new  trial.     This  being  a 
market  created  within  the  time  of  legal  memory,  the 

plaintiff  cannot  claim  a  toll  by  prescription ;  and  the 
grant  itself  not  having  specified  any  toll,  it  is  clear, 
that  no  toll  was  due  at  common  law.  2  Institttte,  220. 
and  Osbiiston  v.  James  {a\  are  authorities  in  point.  Be- 
sides, there  cannot  be  two  distinct  tolls  for  the  same 
article,  in  different  parts  of  the  same  market.  The 
53  G.  3.  c.  71.  does  not  create  any  new  toll.  The 
object  of  the  legislature,  as  stated  in  the  preamble,  was 
merely  to  regulate  the  collection  of  such  tolls  as  were 
then  payable ;  and,  for  that  purpose,  the  obligation  of 
paying  the  toll  is  transferred  from  the  buyer  to  the 

(a)   Lutvi.  1380.     See  abo  HMif  ?.  WheethousCf  Cro.JSik.  558. 
^<Umer,  77.  80.    Uoore,  474, 

seller. 
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seller.  The  5th  section,  indeed,  enacts,  ^<  that  the  owner 
of  the  market  shall  be  entitled  to  take  alL  such  tolls 
as  are  usually  tliken  or  collected  within  the  said  market, 
or  which  are  payable  for  or  in  respect  of  the  same ;  but 
the  word  or^  consistently  with  the  general  intention  of 
this  act,  must  be  read  and ;  for  the  intention  of  the 
legislature  was,  not  to  create  any  new  right  of  toll,  but 
merely  to  facilitate  the  collection  of  such  tolls  as  were 
then  payable  in  the  said  market.     The  toll  claimed  in 
this  case,  is  rather  in  the  nature  of  stallage,  and,  if  it 
be  stallage,  it  is  expressly  enacted,   by  the  8th  section, 
that  the  right  of  the    owner  of  the   market  in  that 
respect,  is  not  to  be  in  any  degree  affected.    In  Lawdon 
V.  Hierons  (a\  the  court  of  Common   Pleas  were   of 
opinion,   that  this  act  of  parliament  did  not,  in  any 
respect  vary  the  common  law  right  to  toll. 


1820. 

Duke  of 

Bedford 

agjamU 

ExiCtTT. 


Abbott  C.  J.  The  only  ground  of  the  application 
for  a  new  trial  is,  that  the  case  was  not  correctly  left 
to  the  jury.  I  was  of  opinion,  at  the  trial,  that,  under 
the  fifth  section  of  this  act  of  parliament,  the  jury  had 
only  to  enquire  what  tolls  had  been  usually  collected 
and  paid  at  the  time  of  passing  the  act ;  and  that  they 
were  not  to  enquire  what  rights  the  grantee  might  ori- 
ginally have  had  under  the  grant  from  KiugCharles  II.: 
for  the  acts  seemed  to  me  to  have  been  passed  with  the 
intention  of  putting  to  rest  all  such  questions  of  law,  as 
to  the  original  right  to  toll.  I  am  still  of  the  same 
opinion.  The  jury  have,  in  this  case,  found  that  this 
toll  had,  previously  to  the  passing  of  this  act,  been 
usually  paid  in  the  frxdt-market ;  and,  whatever  doubts 


(o)  f  JB.  Uoore,  102. 


might 
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1^20.        niJght  have  existed  under  the  common  law,  as  to  the 
•—        right  to  a  different  toll  in  different  parts  of  the  same 
B^^j,       market,  yet  that  doubt  was,   I  think,  certainly  removed 
^•^^        by  the  act  of  parliament.     For  the  only  question  under 
that  act  is,  as  to  the  usage,  and  there    seems  to  be 
no  objection  to  an  usage  applicable  to  the  payment  of 
different  tolls  for  the  same  fruits  and  vegetables,  in  dif- 
ferent parts  of  the  same  market.     I  think,  therefore, 
that  there  is  no  ground  for  a  new  trial. 

Bayley  J.  It  seems  to  me,  that  when  the  act  of 
parliament  is  considered,  the  direction  of  the  Lord 
Chief  Justice,  will  be  found  to  be  quite  right.  The 
objection  is,  that  it  is  impossible  to  sustain  a  diffisrent 
toll  for  the  same  article,  in  different  parts  of  tbe  same 
market.  If  this  had  been  a  toll  at  common  law,  there 
would  be  great  weight  in  the  objection.  A  mere 
market  toll  is  payable  by  the  buyer  only,  but  in  ad« 
dition  to  this,  other  tolls  are  payable  by  the  seller  to 
tbe  owner  of  the  soil.  Of  this  sort,  are  stallage  and 
piccage,  which  are  very  distinguishable  from  a  common 
market  toll.  For  it  has  been  decided,  in  the  case  of  a 
market  held  on  borough  JSnglisk  land,  that  the  former 
descend  to  the  special  heir,  and  the  latter  to  the  beir- 
generaL  In  this  case,  by  the  original  grant  recited  in 
the  act  of  parliament,  the  proprietor  of  the  land  was 
empowered  to  hold  and  keep  a  market  for  the  buying 
and  selling  of  fruits  and  v^tables,  &c.,  together  with 
aU  libertiesp  free  customs,  toUsi  stallage,  piccage^  and 
all  other  profits,  advantages,  and  emoluments  whatso- 
ever, to  tbe  like  market  in  anywise  belonging ;  and  the 
object  of  the  act  seems  to  have  been,  to  give  a  more 
easy  remedy  for  the  recovery  of  tolls.     For  it  says,  in 

the 
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the  fifth  section,  that  it  shall  and  majr  be  lawful  fbf  thei  |  g^O. 
owner  of  the  market,  to  demand  from  etery  person  — 
who  shall  place,  pitch,  or  expose  for  sale,  or  sell,  within  B,I|,TOaD 
any  part  of  the  market,  any  fruit,  &c.,  all  stidi  toll  as  j^Sm 
is  usually  taken  or  collected  within  the  said  market,  or 
which  is  payable  for  and  in  respect  of  the  same;  and 
then  it  proceeds  to  state,  that  the  buyer  shall  not  be 
liable  for  any  toll ;  and  the  act  not  only  transfers  the  toll 
from  the  seller  to  the  buyer,  but  also  imposes  it  on  the 
seller,  where  there  is  no  bnyer.  It  goes  further,  there- 
fore, than  a  mere  market-toll,  and  seems,  to  me,  to  in- 
clude the  case  of  a  stallage  and  piccage  toll ;  and  if, 
therefore,  a  person  places  or  pitches  any  articles  for 
for  sale,  he  is,  under  this  act,  to  pay  what  is  ttsually 
taken  for  placing  and  pitching.  If  it  is  admitted,  that 
this  toll  is  in  the  nature  of  stallage,  there  is  an  end 
of  the  question ;  for  one  part  of  a  market  may  be  so 
much  more  convenient  than  another,  for  the  purpose 
of  exposing  wares  for  sale,  as  to  justify  a  different  pay- 
ment for  the  privilege  of  erecting  stalls  there ;  and  if 
the  usage  has  established  a  particular  payment  in  any 
part,  it  seems  to  me,  that  the  words  of  the  act  arc  com- 
petent to  give  to  the  owner  that  compensation,  in  each 
part  of  the  market,  which  the  usage  or  custom  may 
have  established.  It  is  said,  that  in  this  clause,  the 
word  "  or"  is  to  be  construed  "  and.'^  But  that  can- 
not be  so,  for  otherwise  the  words  *^  usually  taken  or 
collected  in  the  said  market,*^  would  be  wholly  useless. 
The  true  construction  seems  to  be  this :  the  act  CM- 
templated  two  distinct  classes  of  cases,  and  provided, 
that  if  there  were  a  settled  usage,  that  usage  shotdd 
r^ulate  the  payment  in  future :  but  if  not,  that  then 
the  owner  of  the  market  should  take  such  toll  as  was 

pay. 
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1820.  ^payable.  This  construction  gives  effect  to  every  word 
""~~^  in  the  clause^  which,  by  the  settled  rules  of  construction, 
BxDFOED  the  Court  is  bound  to  do  if  possible.  This  being  the 
meaning  of  the  act,  the  only  remaining  question  in  the 
case,  is  a  question  of  fact,  as  to  which,  it  sufficient  to 
say,  that  there  was  evidence  on  both  sides,  and  the  jury 
have  determined  the  point. 

HoLROYD  J.  I  think  that  the  direction  of  the 
Lord  Chief  Justice  was  right,  and  that  this  was  in  the 
nature  of  stallage,  rather  than  of  a  strict  market-toIL 
The  latter  is  payable  by  the  buyer  only,  but  here,  it  is 
taken  from  the  seller,  and  that  whether  bis  goods  are 
sold  or  not.  Now,  by  the  5th  section  of  the  act  of  par- 
liament, the  legislature  has  given  a  right  to  the  owner 
of  the  market  to  take  such  tolls  as  were  then  usually 
collected  or  paid,  or  such  as  were  payable.  If,  there- 
fore, there  was  a  general  usage,  that  usage  was  to  regu- 
late in  future ;  if  not,  then  the  uwner  was  to  resort  to 
such  rights  as  he  legally  possessed.  In  the  former  pare 
of  the  clause,  however,  the  question  of  right  is  not  in- 
volved. In  Mex  V.  Bt7cli  (a),  a  similar  question  arose 
as  to  the  construction  of  the  charter  of  the  corporation  of 
Livet-poolj  and  there  it  was  considered,  that  however  the 
usage  as  to  the  mode  of  election  there,  had  originated, 
previously  to  the  charter  of  Car,  2.,  still,  if  there  was  an 
usage  in  fact  proved,  that  usage,  by  the  charter,  was  to 
regulate  future  elections ;  and  here  I  think,  that  accord- 
ing to  the  true  construction  to  be  put  upon  this  clause,  the 
only  question  is,  what  tolls  were,  in  fact,  usually  taken 
taken  previously  to  the  passing  of  the  act ;  and  as  this 

(«)  4  T.  R.  608. 

toll 


againat 
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toll  seems  to  me  in  the  nature  of  stallage.  I  can  see  -  1820. 
nothinjT  unlawful  in  the  owner  of  the  market  taking  a  — 
diiTerent  toll,  in  different  parts  of  it,  in  consideration  of  BurouD 
the  greater  convenience  of  situation  to  the  sellers  of  the 
goods.  As  to  the  question  of  fact,  I  cannot  say  that 
the  jury  have  found  a  verdict  so  contrary  to  the  evi- 
dence, as  to  justify  the  Court  in  setting  it  aside,  (a) 

Rule  refused. 

(a)  Best  J.  was  absent  in  the  Bail  ('ourt. 


The  King  against  Glenn.  Saturday, 

January  29th. 

TTHE  defendant,  in  this  case,  had  been  prosecutrix  in    Practice. 

an  indictment  for  a  conspiracy,  upon  which  the 
then  defendants  were  found  guilty.  An  indictment, 
however,  was  found  against  her  for  perjury,  and  an- 
other against  Maty  JVhitby^  one  of  the  defendant's 
witnesses.  They  stood  for  trial  at  the  last  London  sit- 
tings, as  special  juries,  the  indictment  against  the  de- 
fendant standing  first  in  order  in  the  paper. 

Jeremy  now  applied  to  <]uash  this  indictment,  upon 
the  usual  terms. 

Moore^   contra,  contended,  on  the  authority  of  The 
King  v.  Webb  {a\  that  it  ought  only  to  be  done  on  the 

special  terms,  that  the  prosecutor  should  be  named, 
and  that  this  indictment  should  stand  in  the  same  situ- 
ation as  the  first  would  have  done. 

(o)  1  Blackstane,  460. 

Vol.  III.  C  c  Thf 
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1820. 


The  KiMQ 

against 
'  Glimw. 


Tlie  Court  directed  the  rule  to  be  drawn  up  accord- 
ingly, when  the  prosecutor's  name  should  be  dis- 
closed:  and 

The  rule  drawn  up  was,  that  the  iirst  indictment 
should  be  quashed  on  the  payment  of  costs  by  the  pro- 
secutors, the  defendant  to  appear  on  the  1 2th  February; 
the  issue  to  be  joined  on  the  second  indictment  to  stand 
for  trial  in  the  sittings-paper  in  the  same  situation,  and 
to  come  on  for  trial  m  the  same  order  wkh  reference 
to  the  prosecution  against  Ma7y  Whitby  as  the  issue 
joined  on  the  former  indictment. 


Saiurda^t 
UttHuary  29th. 


The  King    against   The  Inhabitants  of 

MiLDENHALL. 


In  settlement      HP  WO  justices,  bv  their  order,  dated  15th  January^ 

by  hiring  and         X  i  .        .i* 

service,  the  1819,  removed  Winner  Cooke  and  Susan  his  wife, 

where  his  place  from  the  parish  of  Milden/iallj  in  the  county  d(Si£ffblk^ 

tii^orei where  to,the  parish  oi  Nemmarketi  AUSaintSy  in  the  county  of 

■""^'» ''**?.  Cambridge.     The  sessions,  on  appeal,  quashed  the  or- 

cart,  had  a  bed  der,  subject  to  the  opinion  of  this  Court  on  the  follow- 

pronded  for 

him  by  the  year    ing  case  : 

at  iV.,  where  he         ^       i      ,         /.  ,^  ,  ,    ,  *      i 

On  the  1st  of  Mayj  1817,  the  pauper  being  a  single 
man,  let  himself  as  a  yearly  servant  to  Richard  Bailey^ 
of  MUdenhallj  in  the  county  SuffbUcj  and  entered  into 
his  service  on  the  same  day.  The  pauper  was  employed 
by  his  master  every  day  from  the  commencement  of  his 
service  up  to  the  5th  oi  Aprils  1818,  to  drive  the  mail- 


rested  every 
night  during 
four  or  five 
bours  in  the 
middle  of  the 
night,  and  af- 
towards  re- 
turned back  in 
the  morning  to 
his  master's 
house  at  JIf., 
and  usually 

went  to  bed  in  his  own  exclusive  room  for  about  two  hours :    Held,  that  his  place  of  rest 
was  in  M.,  and  that  his  settlement  wa$i  there  also. 

cart 
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cart  to  and  from  Newmarket  and  MildenhalL  For  this  1620. 
purpose  he  started  every  night  from  Mildenkall  and  i 
arrived  at  Newmarket  at  about  eleven  o'clock  in  the  a«iur 
evening;  and  after  delivering  the  bags,  fifcc,  which  "^^^l^*^ 
generally  occupied  about  an  hour,  went  to  bed  at  aa 
inn  in  Newmarket^  in  a  bed  hired  for  him  exclusively 
for  a  year,  and  paid  for  by  his  master.  He  slept  until 
about  four  o'clock  in  the  morning,  when  the  mail-coach 
arrived  at  Neoamarket  from  London^  and  the  pauper 
used  to  get  up  and  receive  the  MUdenhaU  mail4)ag8,  and 
drive  his  cart  back  to  MUdenhaU^  where  he  generally 
arrived  at  about  six  o'clock.  He  then,  after  putting 
up  his  horse,  &c*,  went  to  bed  in  a  room  provided  for 
him  in  his  master's  house  at  MUdenhaUj  and  slept  two 
or  three  hours.  He  was  employed  during  the  rest  of 
the  day  in  MildenhaUj  as  his  master  chose,  and  some-^ 
times,  which  was  about  eight  or  ten  times  in  a  month, 
be  did  not  go  to  bed  at  all  at  MUdenhdlL  He  kept 
all  his  clothes,  and  took  all  his  meak  in  his  master's 
bouse,  and  the  room  and  bed  in  which  he  there  slept 
were  exclusively  appropriated  to  him,  and  he  con- 
sidered that  Mildenkall  was  his  home,  but  that  he  took 
his  night's  rest  at  Neoamarket.  He  kept  no  clothes, 
nor  any  thing  else^  at  Newmarket^  and  other  persons 
occasionaUy  slept  in  the  same  room  there  with  him. 
From  the  5th  o(  Aprils  1818,  until  the  following  Ist  of 
31ayf  he  never  drove  the  mail-cart  at  aU,  but  lived 
wholly  in  his  master's  service  at  Mildenkall.  On  the 
1st  cfMm/f  1818,  he  quitted  Mr.  Baile^%  service. 

Daoer  and  210^9  in  support  of  the  order  of  sessions. 
Here  there  was  no  question  as  to  the  validity  of  the 
hiring,  nor  the  duration  of  the  service.   Hie  only  doubt 

Cc  2  is, 
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TheKufO 
against 
The  Inhabit- 
ants of 

MiLDIVHAU. 


is,  where  the  paopcr  slept  during  the  time.  For  the 
last  twenty-five  nights  he  slept  wholly  at  MildenhaUj 
and  during  the  other  period  he  completed  his  night's 
rest  at  that  place.  The  sleeping  four  or  five  hours  in 
the  middle  of  the  night  cannot  be  what  is  meant  by 
the  word  pernoctavit,  which  is  essential  to  the  obtain- 
ing a  settlement.  Rex  v.  Ringwood  (a).  It  might  as 
weli  be  contended  that  a  mail-guard  or  coachman  gains 
a  settlement  in  each  of  the  parishes  through  which  the 
coach  passes  in  the  night. 


Scarlett  and  Chtttyy  contra.  Here  it  is  stated  as  a 
fact  in  the  case,  that  the  pauper  considered  himself  as 
taking  his  night's  rest  at  Newmarket^  and  the  bed  was 
there  hired  for  him  by  the  year,  which  is  an  important 
fact.  If  a  servant's  business  be  such  as  to  compel  him 
to  sleep  in  a  particular  parish,  no  doubt  he  gains  a  set- 
tlement there,  although  his  daily  service  be  in  another 
place.  Here  he  slept  substantially  at  Nexvmarkety  and 
the  rest  he  had  at  Mildenhall  was  after  seven  o'clock  in 
the  morning.  If  that  were  sufficient,  a  labourer  who 
slept  in  one  parish  in  the  night  might  gain  a  settlement 
in  the  parish  where  he  worked,  if  he  slept  there  two 
or  three  hours  during  the  day. 

Per  Curiam.  Here  the  pauper  was,  by  the  nature  of 
his  service,  compelled  to  wait  a  few  hours  in  the  middle 
of  the  night  for  the  return  of  the  mail.  During  that 
time  he  slept  there;  but  that  sleep  was  not  his  or- 
dinary and  sufficient  rest,  for  after  he  returned  to  his 
master's  house  at  Mildenhall  he  went  to  bed  in  his  own 


(«)   1  ^V.4-iS.381. 
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rooin,  which  was  there  provided  for  his  exclusive  use.         1820. 
He  did  not,  therefore,  go  to  Newmarket  as  to  his  place  of        — 
rest,  and  unless  that  were  so,  he  could  gain  no  settle-         against 
ment  there.     Besides,  it  was  for  the  respondents  below     ^"*^,^'*' 
to  establish  affirmatively  a  settlement  in  Newmarket ;     Mmj>«"hall 
and  if  that  is  left  cloubtful,  the  Court  will  not  quash 
the  order  of  sessions.     But  here,  in  fact,  MildenhaU 
appears  to  have  been  the  place  of  rest  of  the  pauper 
during  his  service.     The  order  of  sessions  is  therefore 
right. 

Order  confirmed. 


The  Kino  against  The  Inhabitants  of  Bleasbt.  Saturday, 

January  29tb. 

J/yiLLIAM  KIRKHAMj  with  his  wife  Catherine  Where  tpaupir 

and  four  children,  was  removed  from  Bleasby  to  by  parentage  in 

Thurgarton,  in  the  county  o{  Nottingham^  by  an  order  ^fi^^^^ 

of  two  justices  dated   Wihjanmruy  1819.     The  ses-  »ji«dand«!nred 

.  lor  a  year  in  ji^ 

sions,  on  appeal,  discharged  the  order,  subject  to  the  and  afterwards, 

opinion  of  this  Court  on  the  following  case :  yean  old,  re- 

The  pauper  was  bom  at  Gonalstonej  the  place  of  his  i^^  ^^  ^ia 

father's  settlement,  in  Jttn^,  1785;  and  at  Martinmas^  uiJuThebSSI^ 

1798,  being  then  thirteen  years  of  age,  was  hired  and  of  age:  Held, 

that  having  ac- 

served  for  a  year  with  James  Hind,  of  Gonahtone  afore-   quired  a  tettle- 

•  1     t*  -."jTi  1  i_  •  ment  of  his  * 

said,  farmer.     When  the  pauper  was  about  sixteen  own  in  it,  he 
years  of  age,  his  father  gained  a  settlement  in  Thrn^  lowUiewttle- 
garton  by  renting  a  tenement  of  the  yearly  value  of  ™^*  °^  **- 

10/.  on  which  the  father  continued  to  reside  during  tho  quently  gained 

.      .  1    i_  '"  another  pa- 

remainder  of  the  pauper's  minority,  and  the  pauper   rish,  whilst  the 

continued  during  such  period  (that  is,  from  about  two  ^^to^!^«^ 

years  after  the  expiration  of  his  service  in  Gonalstone,   ^    ^^ 

until  he  was  twenty-one  years  of  age,)  to  reside  in  his 

C  c  S  father's 
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&ther's  house  at  Thurgartonj  working  during  the  time 
as  a  journeymen  framework-knitter,  and  occasionally 
paying  part  of  his  earnings^  to  his  father  who  was  a 
labourer,  as  a  compensation  for  his  board.  The  ses- 
sions  being  of  opinion,  that  the  pauper  had  gained  a 
settlement  in  his  own  right  in  Gonalstane^  by  the  hiring 
and  service,  and  that  the  settlement  gained  about  two 
years  afterwards  in  Tkurgarton  by  the  pauper's  father, 
did  not  vary  or  afiect  the  settlement  of  the  pauper,  dis- 
charged the  order. 


Scarlett  and  Balguy^  in  support  of  the  order  of  ses- 
sions. In  this  case,  the  pauper's  settlement  did  not 
follow  that  of  his  father,  because  he  had  acquired  a  set- 
tlement of  his  own  by  hiring  and  service  at  Gonalstone. 
And  the  circumstance  that  at  the  time  his  father  was  alio 
settled  there,  cannot  make  any  difierence.  This  is  not 
like  the  case  of  a  certificated  person ;  there  his  femily 
cannot  gain  settlements  by  hiring  and  service,  unless 
emancipated,  and  undoubtedly  it  has  been  held,  that  a 
hiring  and  service,  in  order  to  emancipate,  must  be  in 
a  third  parish,  and  that  if  it  be  in  the  certifying  parish 
it  will  not  do,  Rex  v.  Keel  (a),  Rex  v.  Ingworth  (6), 
Mex  V.  Halifax,  (c)  But  this  case  is  distinguishable  al- 
together. Here  the  pauper,  under  the  3  ^.  &  Jlf.  cr.  1 1 . 
gained  a  substantive  settlement  in  his  own  right,  which 
put  an  end  altogether  to  his  derivative  settlement  from 
his  father.  And  even  if  the  case  be  put  on  the  ground 
of  emancipation,  it  may  be  safely  contended,  that  the 
pauper  was  emancipated ;  for  the  acquiring  a  settlement 
is    distinctly  stated    by  Lord  Kenyon  as  one  of  the 


(a)  CM.  144.  (6)  8  T./J.  339. 


(c)  Burr.  S.  C  806. 

modcb 
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modes  of  emanoipation^    Rex  v.  Witton  cum  Twam" 
Invokes,  {a) 

Nolan  and  Denman^  contra.     If  a  child  be  not  eman- 
cipated but  continues  a  part  of  its  father's  family,  every 
new.  settlement  aequired  by  the  father,  is  also  a  new- 
settlement  acquired  by  the  child.     And,  therefore,  in* 
the  present  case,  if  tlie  pauper  was  not  emancipated,' 
the  settlement  in  Thttrgarton^  is  his  last  legal  settlement. 
Now,  in  order  to  constitute  emancipation,  there  must 
be  some  deliberate  act  of  separation  on  the  part  of  the 
family.  '  Marriage  or  separation,  after  twenty-one,  or 
contracting  a  relation  inconsistent,  as  in  the  case  of  the 
soldier  are  all  deliberate  acts-  of  this  description.     To 
these,   undoubtedly.  Lord  Kenyon    adds  in  the  case 
cited,   the  acquiring  a  settlement  for  himself.       But 
this  must  be  understood  to  be  a  settlement  distinct  from 
that  of  his  &mily,  for  no  other  settlement  could  produce 
a  separation*      And-  in  Rex  v.  CoUingbonm  Ducis{b)^ 
Ijovdi  Kenyon  corrected  his  expression  in  this  manner. 
Besides,  in  Rex  v.  Keel  it  was  distinctly  stated,  that  a 
party  can  acquire  no  new  settlement  in  a  place  where 
he  was  settled  before.     If  so,  the  hiring  and  service  in 
this  case  gave  none  at  Gonalstonej  and  then  no  doubt 
can  remain  on  the  points    In  Rex  v.  Roach  (c),  it  seems 
to  have  been  taken  for  granted  that  if  the  soldier  had 
returned  into  his  father's  family  before  twenty-one  he 
would  not  have  been  emancipated.      Here,  after  the 
hiring  and  service,  the  pauper  returned  and  remained 
till  twenty-one  in  his  father's  family,  during  which  time 
the  new  settlement  was  gained  by  him.     The  contrary 
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(a)  3  r.  R.  355. 


(A)  4  T.R.  199. 


(c)  6T.R.  247. 
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decision  would  have  a  bad  effect  in  separating  familiet 
from  each  other. 

Abbott  C.  J.  I  am  of  opinion  that,  in  this  case^ 
the  order  of  sessions  should  be  confirmed.  There  are, 
undoubtedly,  some  consequences  which  will  follow  irom 
this  decision,  which  arc  to  be  regretted,  but  they  are 
consequences  arising  from  the  system  of  the  poor  laws, 
over  which  the  Court  has  no  control.  There  is, 
however,  another  inconvenience,  I  mean  the  great  fre- 
quency of  legal  controversies,  "which  this  Court  can,  in 
some  degree,  prevent,  by  not  departing  from  the  deci- 
sions of  our  predecessors  who  have  left  us,  as  it  seems  to 
me^  an  intelligible  rule  upon  this  subject  I  take  it  to 
be  settled  law,  that  if  a  child  acquire  a  settlement  of  his 
own,  although  he  may  afterwards,  during  his  minority, 
return  and  live  with  his  father's  family,  he  does  not  fol- 
low the  settlement  of  his  father  subsequently  obtained. 
In  this  case  the  pauper  did  acquire  a  settlement  by  the 
hiring  and  service  in  Gonalstone ;  and  after  that  time  he 
derived  his  settlement  no  longer  from  [his  father,  but 
from  the  contract  of  hiring.  I  cannot  agree  with  what 
is  stated  in  Rex  v.  Keel  on  that  subject;  and,  in- 
deed, the  point  was  no  part  of  the  decision  of  the 
Court  in  that  case.  For  the  question,  both  there 
and  in  Rex  v.  IngiwHhy  was,  whether  a  certificate 
was  discharged  by  a  hiring  and  service  in  the   cer- 

• 

dfying  parish,  and  the  Court  held,  that  it  was  not, 
on  the  ground,  probably,  that  it  was  better  to  hold 
that  no  settlement  gained  in  the  parish  granting  the 
certificate,  should  affect  the  parish  to  whom  it  was 
granted,  it  not  being  a  question  into  which  the  latter 
would  be  likely  to  enquire.      Those  cases  arc,   how* 

ever, 
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ever,  very  distinguishable  from  tiic  present.  1  am,  there- 
fore, of  opinion,  that  the  order  of  sessions  ought  to  be 
confirmed. 

Bayley  J.  I  am  of  opinion,  that  the  cases  relating 
to  certificated  persons  ought  to  be  wholly  laid  out  of 
the  question,  in  the  present  case.  It  has  long  been 
considered  as  a  point  settled  by  Rex  v.  IVitton  aim 
Twambrookes  that  the  settlement  by  parentage  only 
continues  so  long  as  the  child  remains  a  member  of 
the  family,  and  that  the  settlement  of  a  child  who  has 
acquired  one  of  his  own  does  not  shift  with  that  of  the 
father.  Then  the  only  question  is,  whether  this  pau- 
per has  done  any  act  to  gain  a  settlement  of  his  own  in 
Gonalstoiie.  It  is  said  that  he  has  not,  because  he  had 
a  settlement  there  before,  but  the  words  of  the  statute 
of  the  SW.ii  M.  expressly  provide,  that  if  an  unmar- 
ried person  shall  so  be  hired  and  serve,  he  shall  be 
judged  and  deemed  to  have  a  good  settlement  It 
seems  to  me,  that  the  statute  having  expressly  provided 
this,  the  pauper  who  was  hired  and  served  a  year  in 
Gonalstoiie^  did  gain  a  settlement  there,  artd  that  the 
order  of  sessions  must,  therefore,  be  confirmed. 


1820. 
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HoLROYD  J.  I  think  that,  in  this  case,  the  settle- 
ment of  the  son  was  not  varied  by  the  settlement  of  the 
father,  subsequently  obtained.  The  cases  which  have 
been  cited  with  respect  to  certificates  do  not  seem  to 
me  to  be  applicable  to  the  present.  I  can  see  no  rea- 
son why  a  party  should  not  gain  a  new  settlement  in 
the  parish  in  which  he  had  one  before,  where  origin- 
ally he  had  it  in  another  right,  as  derived  from  his 
&ther,  and  subsequently  in  his  own  right,  under  the  con- 
tract of  hiring  and  service.     I  therefore  fully  agree  with 

the 
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the  Court  in   thinking  that  this  order  ought  to  be 

confirmed. 

Order  confirmed,  (a) 

(a)  Best  J.  was  absent  in  the  Bail  Court. 


Saiurdayf 
January  S9th. 


The   King    against    The   Inhabitants   ol 

Skeffinoton. 


'Where tlM mo-  ^TWO  justices,    by  their  order,    removed   Thomas 

ihcrofaaap*  ^                                 i              i  •        •i. 

prentioe,  whoM  HarrisoHj  and  Btdh  his  wife,  from  tlie  parish  of 

expired,  applied  Halstead  to  the  parish  oi  Skeffingtoiiy  both  in  the  county 

^h^himu^'tcT  o( Leicester.    The  sessions,  on  appeal,  confirmed  the 

her,  and  the  order.  Subject  to  the  opinion  of  this  Court  on  the  foL- 

maiter  having  *'                        *" 

consented  to  it,  lowing  case : 

and  aU  havins  ,-^,                      « 

The  respondents  proved  a  hiring  and  service  in 


agreed  to  part, 
the  apprentice 
went  away ;  but 
the  indenture, 
which  was  in 
the  hands  ofa 
third  person, 
was  never  ap- 
plied fornor 
given  up: 
Held,  that  the 
apprenticeship 
was  notputan 
end  to  by  this 
agreement,  al- 
though the  mas- 
ter  said  that  he 
would  have 
given  up  the 
indenture  if  be 
had  had  it  in  his 
poseessionat 
the  time,  and 
afterwards  re- 
fused to  take 
back  theap- 
prentioe. 

Secondly,  where  an  unstamped  indenture  of  apprenticeship  recited  that  a  premium  of  12/. 
Iiad  been  paid ;  but  added,  that  it  was  paid  out  of  a  charitable  donation  fund  belonging  to 
the  parish,  and  the  master  being  called,  proved  that  the  premium  had  been  paid  by  the 
parish  officers,  who  told  him  at  the  time  of  paying  it  that  it  was  charity  money:  Held,  that 
the  fact  of  payment  being  proved,  the  recital  in  tlie  indenture,  and  the  declarations  of 
the  parish  officers,  were  not  admissible  in  evidence,  so  as  to  bring  the  case  withiiv 
the  exception  in  the  44  G>  3,  c.  98.  s,  1 90t  and  that  tlie  indenture,  being  unstamped,  was 
void.  Semble,  that  a  charitable  donation  fund  belonging  to  a  pari:»h  is  a  public  charity, 
witliin  buch  exception. 

of 


Skeffifigton  by  the  pauper  Thomas  Harrison^  from 
Martinmasy  1812,  to  the  following  Maiiinmas.  The 
appellants  then  gave  in  evidence  an  indenture  of  ap- 
prenticeship, dated  1 805,  by  which  the  pauper  bound 
himself  apprentice  to  WiUiam  Dudgeon^  of  the  parish  of 
St.  Mart/y  Leicester^  for  the  term  of  ten  years.  A  pre- 
mium of  12/.  was  stated  in  the  indenture  to  have 
been  paid  to  Dudgeon  with  him  by  the  churchwardens 
and  overseers  of  the  parish  of  Tughy^  which  was  also 
stated  to  have  been  paid  by  them  out  of  a  cha- 
ritable donation  fund  belonging  to  that  parish.  No 
evidence,  however,  was  given  of  the  premium  having 
been  paid  out  of  a  charitable  fund,  except  the  above 
statement  on  the  face  of  the  deed,  and  the  dedaratioa 
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of  the  parish  officers  at  the  time  they  paid  it,  that  it         1820. 
was  charity-money.    The  deed  was  objected  to  as  not       

t  •  t         •  fl  The  Kino 

having  any  stamp,  but  the  objection  was  over- ruled.  agamtt 
The  pauper  served  under  the  indenture  for  four  years  \au  of 
in  the  parish  of  St»  Mary^  Leicester^  when  his  mother  SKirrm^ioji. 
applied  to  Dudgeon  to  give  him  up  to  her,  she  saying 
she  had  fprocured  another  master.  The  master  said 
she  might  have  him  and  welcome.  They  all  agreed  to 
part,  and  the  boy  went  away  with  his  mother.  The 
indenture  remained  in  the  hands  of  the  overseers  of 
Tugbyi  and  was  never  delivered  either  to  the  boy  or 
his  mother,  nor  applied  for  by  any  of  the  parties ;  but 
the  master  said  he  would  have  given  it  up  if  it  had  been 
at  the  time  in  his  possession.  The  overseers  of  Tt^by 
afterwards  applied  to  Dudgeon  to  take  the  boy  again; 
but  he  said  he  would  not,  adding,  unless  the  magis- 
trates make  me  take  him  agun,  I  have  done  with  him ; 
and  he  never  heard  any  thing  more  on  the  subject. 

Denmanj  Marriott^  and  Dwarris^  in  support  of  the 
order  of  sessions,  contended,  that  the  indenture  was 
void,  inasmuch  as  a  premium  was  paid,  and  no  stamp 
was  affixed  to  it,  as  required  by  44  G.  3.  c.  98.  And 
there  was  no  legal  evidence  that  the  premium  was 
advanced  out  of  any  public  charity,  so  as  to  bring  the 
case  within  the  exception  contained  in  section  190  of 
that  act.  For  if  the  recital  in  the  indenture  was  suf- 
ficient, it  would  always  be  competent  for  the  parties  to 
make  such  a  recital,  and  so  to  avoid  the  duty  alto- 
gether. Nor  was  the  declaration  of  the  parish  officers 
evidence  which  ought  to  have  been  received.  Then,  if 
80^  the  indenture  being  void  ab  initio^  the  pauper  was 
aui  juris  when  he  hired  and  served  in  1812  in  Skeffvng" 
ion.    But  if  not  void  ab  initio,  still  the  apprenticeship 

was 
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was  put  an  end  to  by  the  agreement,  in  1809,  between 
the  mother  and  Dudgeon.  If  any  thing  short  of  abso- 
lute cancellation  will  do,  this  is  sufficient;  for  the 
reason  expressly  assigned,  for  not  giving  up  the  inden- 
ture, was  only  that  it  was  in  the  hands  of  a  third  party. 
And  the  master  afterwards  refused  to  take  the  boy 
again.  And  even  if  this  was  not  so,  then  the  subse- 
quent service,  in  1812,  may  be  considered  as  a  service 
with  the  permission  oi  Dudgeon;  and  if  so,  a  settlem^t 
would  still  be  gained  in  Skeffington. 

Gumeyj  PhiUipps^  and  Francklin^  contra.  The  objec- 
tion as  to  the  want  of  a  stamp  arose  and  was  answered 
by  one  and  the  same  instrument.  For  if  the  recital  be 
read  to  prove  the  payment  of  the  premium,  it  must  also 
be  read  to  shew  that  that  premium  was  advanced  out 
of  charity  money.  So,  also,  as  to  the  declaration  of 
the  parish  officer.  That  was  a  declaration  accompany- 
ing the  act  of  payment,  and  qualifying  it.  Then,  if  so, 
Bex  V.  St.  Mattkew^Sy  Bethnal-green  {a)  shews  that  this 
is  a  public  charity  within  the  exception.  As  to  the  other 
point,  Bex  v.  Bam  {b)  is  decisive  to  shew  that  the  in- 
denture was  not  put  an  end  to,  and  Bex  v.  Harberton  {c) 
is  to  the  same  effect.  Then  the  apprentice  was  not  sui 
juris  in  1812,  when  the  hiring  and  service  took  place; 
and,  therefore,  gained  no  setdement  in  Skeffington. 

Abbott  C.  J.  If  it  had  been  shewn  in  the  present 
case,  that  this  apprenticeship  had  ever  been  well  consti- 
tuted, I  should  have  been  of  opinion,  upon  the  autho- 
rity of  the  case  o£Bex  v.  Bam^  which  has  been  cited  here^ 
that  the  agreement  between  the  parties  in  this  case  was 
not  sufficient  to  put  an  end  to  the  indenture.     I  think, 

(a)  Burr.  S.  C  574.         (k)  iM.^a.  389.         (c)  ]  7.  Jl.  139. 

also> 


{ 
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also^  that  the  fund  out  of  which  the  premium  is  said  to        1 820. 
have  been  paid,  was  a  public  charity  within  the  mean-  „ 

in^  of  the  exception   in  the  stamp-act.     But  I  think         agama 

°  ....  TTie  Inhrfrii- 

that  there  is  no  sufficient  evidence  in  this  case  to  shew         uits  of 
that  the  premium  was  in  fact  paid  out  of  such  a  fund. 
It  is  stated  in  the  case,  as  a  fact  proved  by  the' master, 
that  a  premium  of  121,  was  paid  with  the  apprentice. 
That  being  so,  it  would  be  very  dangerous  to  say  that 

• 

the  declaration  of  the  parish  officers  should  be  admit- 
ted to  prove  the  nature  of  the  fiind  out  of  which  it 
was  paid,  more  especially  when  those  persons  might 
have  been  called  to  prove  the  fact.  The  case  is  not 
precisely  the  same  as  if  a  declaration  of  the  parish 
officers  had  been  offered  as  the  only  proof  of  payment. 
In  that  case  the  whole  declaration  would  have  been 
receivable.  But  here  the  fact  of  payment  was  itself 
proved.  Upon  that  ground  I  am  of  opinion  that  the 
indenture  ought  not  to  have  been  received  in  evidence ; 
and,  therefore,  that  the  sessions  had  nothing  before 
them  to  shew  that  the  pauper  was  not  sui  juris  at  the 
time  when  he  served  for  a  year  in  Skeffingtan.  The 
order  of  sessions  must,  however,  be  confirmed,  because 
their  ultimate  decision,  although  founded  on  wrong 
grounds,  was  correct. 

Bayley  J.  I  am  entirely  of  the  same  opinion. 
The  respondents  having  proved  a  case  of  hiring  and 
service,  it  became  the  duty  of  the  appeUants  to  shew 
that  there  was,  at  the  time,  a  subsisting  valid  appren- 
ticeship. In  order  to  do  that,  they  produce  an  in- 
denture, which,  on  the  fiice  of  it,  purports  that  a  pre- 
mium has  been  paid,  and  which  is  not  stamped.  Now, 
if  that  premium  was  paid  out  of  a  public  charity,  it  was 

the 
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1820.        ^^  ^u^y  ^^  ^^^  appellants  to  prove  that  &ct,  which 
'  was  within  their  knowledge,  and  of  which  the  respond- 

'^^^^^  ents  could  know  nothing.  An  indenture  of  appren- 
^^tluS^'  ^^^^^P  ^  °^  evidence  of  the  fects  recited  in  it.  If  it 
Snrmravoir*  were^  the  inconvenience  pointed  out  in  argument  would 
occur,  that  in  order  to  defraud  the  revenue  a  par^ 
might  always  recite  that  the  premium  was  paid  out  of 
a  public  charity,  whether  the  fact  were  so  or  not.  But 
it  is  said  that  if  the  payment  of  the  premium  be 
proved  by  the  indenture,  this  recital  also  becomes  evi- 
dence. That  answer  is  not,  however,  sufficient;  for  it 
is  plain  upon  this  case,  that,  independently  of  the  in- 
denture^ there  is  cKrect  evidence  of  the  &ct  of  payment. 
I  think,  therefore,  that  on  the  evidence  this  was  a  void 
indenture. 

HoLBOYD  J.  If  the  recital  in  the  indenture  of  ^>- 
prenticeship,  and  the  declaration  of  the  parish  officers, 
had  been  the  only  evidence  of  the  fact  of  payment  of 
the  premium,  I  should  have  been  of  opinion  that  there 
was  sufficient  evidence  also,  that  it  was  paid  out  of  a 
public  charity.  But,  on  looking  at  this  case,  it  is  clear 
to  me  that  that  fact  was  proved  substantially  by  the 
master.  If  so^  the  sessions  decided  wrong  in  re- 
ceiving the  indenture  in  evidence  without  a  stamp. 
Their  ultimate  decision  was,  however,  right,  for  they 
confirmed  the  order. 

Order  of  Sessions  confirmed,  (a) 

(a)  Best  J.  absent  in  the  Bail  Court. 
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Hanley,  Esq,  against  Pepper.  f^^^ 


February  Ist. 


A  SSUMPSIT  by  plaintiff,  as  farmer  of  post-horse  Where  an  inn- 

duties  for  Hertfordshire^  against  defendant,  a  per-  at  bis  inn  in  the 

son  licensed  to  let  horses  for  travelling  post,  for  duties  hbitableflaiein 

payable  by  him.     There  was  also  a  count  for  money  w»re2^:f ' 

had  and  received.     Plea,  irencral  issue.     At  the  trial,  *•  ^  criterion 

o  bywhicfato 

before  Abbott  J.,  at  the  sittings  after  Trinity  term,  1818,    aMcitain  the 

district  where 

a  verdict  was  found  for  the  plaintiff,  damages  5;. ;  sub-   hels  to  take 
ject  to  the  opinion  of  this  Court,  upon  the  following  ^toaoSunt 

case-  forthepoeu 

^^*^-  honedutics 

The  plaintiff  was  the  farmer  and  collector  of  the  post-  "^"^  ^  ^•^« 
horse  duties  for  the  county  of  Herts^  and  the  defendant 
was  a  person  licensed  to  let  to  hire  horses,  for  the 
purpose  of  travelling  post  by  the  mile,  or  from  stage 
to  stage,  under  a  licence  from  other  persons,  who  were 
fiirmers  and  collectors  of  the  like  duties,  in  the  comity 
of  Middlesex.  At  the  time  in  question,  the  defendant 
kept  the  Commercial  Intij  at  Bametf  and  resided  there 
with  his  family.  The  inn  is  in  the  county  of  Herts.  On 
the  other  side  of  the  road,  and  in  the  county  of  Middle^ 
sexf  he  held  stables  and  other  buildings,  in  a  yard, 
where  he  kept  all  his  horses  for  hire^  and  where  the 
ostler  and  his  wife  resided,  by  whom  the  stamp-office 
and  posting-tickets  were  constantly  filled  up,  and  sent 
from  the  yard  with  the  horses  and  chaises,  when 
hired  or  ordered  by  any  customer.  The  chaises  were 
all  returned  to  the  assessed  taxes,  and  the  assessed 
duties  upon  them  were  paid  in  the  county  of  Herts. 
Up  to  the  1st  October^  1817,  the  defendant  took  out  an 
annual  licence  from  the  collector  for  the  county  ofHerts^ 

who 
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]82b.       who  was  then  also  collector  for  Middlesex ;  and,  under 
""■"^       such  licences,  paid  the  post-horse  duties  to  the  said  col- 
against        IcctOF,  up  to  that  time.     The  districts  then  becoming 
separated  ,  he  took  out  a  new  licence  from  the  fiumer 
and  collector  for  the  county  of  Middlesex ;  and,  since 
that  time,  all  the  stamp-office  tickets  issued  by  the  de- 
fendant, with  horses,  have  been  supplied  to  him  by  the 
farmer  of  the  district  in  which  Middlesex  is   included. 
He  was  applied  to  on  the  part  of  the  plaintiff,  as  farmer 
of  the  duties  for  Herts^  on  the  25th  of  February^   1818, 
who  asked  the  defendant  if  he  had  taken  out  a  licence 
for  Herts ;  he  said  he  had  taken  out  a  licence  for  Mid^ 
dlesexj  as  his  horses  stood  there,  and  should  account  for 
the  duties  to  the  farmer  of  Middlesex^  and  not  to  the 
farmer  of  ii/b'/5.      On  the  8th  of  3iarc//,  1818,  John 
HillSf  a  guest  of  defendant,   in  the  Coimnerdal  Inrij  in 
the  traveller's  room  there,  which  is  in  the  county  of 
Herts,  ordered  of  the  defendant  a  chaise  and  pair  of 
horses,  to  be  used  by  the  said  John  Hills  in  travelling 
from  thence  to  5/.  Alban^s;  and  defendant,  previously  to 
the  using  of  the  said  horses,  charged  the  amount  to  the 
said  John  Hills.     The  said  chaise  and  horses  having 
been  put  to  at  the  stables   in    Middlesex,  and  a  stamp 
office   ticket  for  them   filled   up   there  by  the  ostler, 
were  driven  up  to  the  door  of  the  inn,  on  the  Hertford^ 
shire  side  of  the  road,  and  there  took  up  the  said  John 
Hills,   and  carried  him  to  St,  Allan's.     The '  hiring  by 
Hills  was   made  at  the  instance  and  expence  of  the 
plaintiff  in  this  action.     The  defendant  had  notice  on 
the  12th  oi  March,    181«,  to  pay,  on  the  2.5th  of  the 
same  month,  to  the  plaintiff,   as  such  farmer  and  col- 
lector, the  duties  upon  the  aforesaid  hiring ;  but  refused 
so  to  do,  contending  that  it  belonged  to  the  farmers  for 

^  the 
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the  coiiiity  of  Middlesex^  to  whom  he  accounted  for  the        1820. 
same. 


Bayly  (or  the  plaintiff.  It  might,  perhaps,  be  con- 
tended, that  ill  this  case^  the  defendant  has  not  iacted 
bona  fide  in  removing  his  hdrses  into  Middlesex;  but, 
without  doing  that,  it  is  clear  from  44  G.  3.  c.  98. 
3ched,  B.J  by  which  the  duty  is  imposed,  that  the  place 
of  residence  is  to  be  the  criterion.  Now,  in  this  case,  the 
residence  was  in  Hertfordshire^  where  the  traveller  com- 
menced his  journey.  And  this  is  confirmed  by  25  G.  S. 
c.  5 1«  5. 1 5.;  for  the  innkeeper,  who  issues  the  stamp-office 
ticket,  is  required  to  put  on  it  the  name  of  his  house  or 
tifnii.  The  ^7  G.  3.  c.  26.  t.  IS.  does  not  vary  the 
case :  that  only  provides,  that  the  duty  shall  be  payable 
where  the  ticket  is  issued,  and  the  innkeeper  issuing  it 
resides.  It  therefore  clearly  contemplates,  not  an 
issuing  by  the  ostler,  but  \^  the  innkebpet*.  If  so,  the 
ticket  in  this  case  was  issued  in  tler{fbrdshirtj  where 
the  defendant  also  resided. 

marryatt  contra.  Here,  the  defendant,  who  has 
taken  out  his  licence  from  th'e  Middlesex  collector, 
ought  to  account  for  the  duties  to  him,  and  he  has  done 
so.  Irhe  provisions  of  25  G.  3.  c.  51.  are  immaterial 
to  tne  present  case;  for,  at  that  time,  no  questions 
could  arise  between  different  collectors,  and  therefore  It 
was  oif  no  consequence,  provided  the  duties  were  paid, 
in  what  place  they  were  accounted  for.  But  the  27  G.  3. 
c.  26.  5.  13.  was  passed  for  the  purpose  of  regulating 
the  matter,  and  provides,  that  the  duty  shall  be  pay- 
able where  the  tickets  are  issued.  Here,  that  is  done 
in  Middlesex ;  for  they  are  made  out  there,  and  there 

Vol.111.  Dd  deUver- 
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1820.  delivered  to  the  post-boy,  who  is,  for  that  purpose,  the 
agent  of  the  traveller.     Suppose  a  livery-stable  keeper 

againtt  resides  at  a  distance  from  his  place  of  business,  and 
does  not  keep  an  inn,  it  is  clear  he  must  account  to  the 
district  where  his  stables  are,  and  that  case  is  not  dis- 
tinguishable from  this.  '  Here,  the  defendant's  plac^  of 
business  for  posting  is  in  Middlesex.  As  to  any  fraud 
or  collusion,  it  is  wholly  out  of  the  case. 

Abbott  C.  J.  It  appears  to  me,  that  by  the  true 
construction  of  this  act  of  parliament,  the  site  of  the 
residence  of  the  party,  and  not  that  of  his  stables,  is  to 
determine  the  district  in  which  he  is  to  take  out  his 
licence,  and  where  the  duties  are  to  be  payable.  By 
the  25  G.S.  r.  51.  5.  S.  a  separate  and  distinct  licence 
must  be  taken  out  for  each  and  every  inn,  house,  or 
other  place,  which  any  postmaster  or  other  person  shall 
keep  for  the  purpose  of  letting  horses  for  hire  by  the 
mile  or  stage ;  and  if,  therefore,  the  construction  con- 
tended for  by  the  defendant  were  correct,  it  would 
follow,  that  a  person  who  resided  near  the  junction  of 
twp  counties,  and  who  had  two  stables,  one  in  each 
county,  would  be  compellable  to  take  out  two  licences, 
and  it  would  be  incumbent  upon  him  to  pay  the  duties 
to  the  collectors  of  the  one  or  the  other  county,  accord- 
ing as  the  horses  came  out  of  one  or  the  other  stable. 
Now,  all  this  confusion  of  accounts  will  be  avoided  by 
taking  the  residence  of  the  innkeeper  as  the  criterion 
by  which  to  determine  the  district  where  the  licence  is  to 
be  taken  out,  and  the  duties  payable.  The  words  of  the 
27  G.  S.  c.  26.  5. 15.  are,  that  the  duties  shall  belong 
to  the  district  where  the  tickets  shall  have  issued,  and 
where  the  postmaster  issuing  the  same  shall  reside.     It 

is 
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is  said,  indeed,  that  the  tickets  were  issued  where  they         1820. 
were    made  out   by   the   ostler,    viz.    in  Middlesex;        " 

Hamlet 

but  I  do  not  agree  to  that,  for  I  think  they  were  issued         agamtt 
by  the  defendant  in  Hertfordshire^  where  he  delivered 
them  to  the  traveller.      I  think,   therefore,  that  the 
plaintiff  is  entitled  to  the  judgment  of  the  Court. 

Baylet  J.  I  am  of  the  same  opinion.  If  this  had 
been  a  case  where  a  party  had  stables  for  letting 
horses,  and  resided  elsewhere,  his  residence  not  being  a 
place  of  public  entertainment,  perhaps  I  might  be  of 
opinion  that  the  site  of  the  stables  would  determine  the 
district  where  the  duties  were  payable.  But,  in  the 
present  case,  I  have  no  doubt  that  the  stable>yard  of 
the  defendant  in  Middlesex  was  not  the  place  where  he 
let  the  horses,  and  where  he  ought  to  have  paid  the 
duties,  and  that  his  residence  on  the  opposite  side  of  the 
road  was  so.  This  seems  to  me  quite  clear  from  the  pro- 
visions of  the  25  G.  3.  c.  51.,  by  the  15th  section  of 
which  the  post-horse  duty  is  imposed  on  the  traveller, 
and  the  person  letting  out  the  horses  is  to  deliver  to 
him  a  stamp-office  ticket,  which  the  traveller  is  to  leave 
at  the  first  toll-bar;  and  the  I7th  section,  alluding  to 
this  provision,  speaks  of  it  as  the  ticket  by  this  act 
directed  to  be  issued  to  such  traveller.  Now,  this 
seems  to  me  to  explain  the  phrase  used  in  27  G.  3. 
C.26.  5.13.,  upon  which  this  question  turns.  That 
clause  provides,  that  the  duties  shall  belong  to  the 
district  where  such  tickets  shall  have  issued,  and  where 
the  innkeeper  issuing  the  same  shall  reside.  Now, 
here,  the  innkeeper  resides  in  Hertfordshire^  and  if,  as 
appears  in  the  clause  referred  to  in  25  G.  3.  c.  51.,  the 
issuing  of  the  ticket  means  the  delivery  of  it  by  the 

Dd  2  inn- 
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1820. 

Uanlxt 

against 


innkeeper  to  the  traveller,  that  also  appears  from  the 
case  to  have  taken  place  in  Hertfordshire.  I  think, 
therefore,  there  must  be  judgment  for  the  plaintiff. 

HoLKOYD  and  Best  Js.  concurred. 

Judgment  for  plaintiff. 


Februatjf  4tli. 


Campbell  against  Lewis.     In  Error^ 


Where^.  being   '^rjlE  declaration  set  out  an  indenture,  dated  Niwtm^ 

poasenedof  JL 

ber  Istf  1803,  between  the  plaintiff  in  error  and 
Benjamin  Corp,  whereby,  after  reciting  that  by  inden- 
ture,  dated  January  Ist,  1801,  James  Barclay  demised 
to  the  plaintiff  in  error,  his  executors,  administrators, 
and  assigns,  certain  tenements  at  Totteridge,  to  hold 
from  25th  March,  1800,  for  the  term  of  21  years  next 
ensuing,  at  the  yearly  rent  of  70/.  And  that  Corp  had 
agreed  with  plaintiff  in  error  for  the  absolute  purchase 
of  a  part  of  the  premises  so  demised  for  the  residue  of  his 


oerUinpromses 
foraUnnof 
7Mn,MdgDed 
part  of  them 
o?«r  to  B.  tor 
the  residue  of 
hig  term,  with  a 
ooTenant  for 
quiet  enjoy- 
ment, and  B. 
afterwards  as- 
signed  them 
over  to  C : 
Held,  that  C 
haying  been 
evicted  by  J.  S^ 

the  liMsor  of  ^,   term  in  them  for  the  sum  of  420/. ;  in  consideration  of 

for  a  breach  of 
covenant  com- 
mitted by  A, 
previously  to 
the  assignment 
to  B.,  might 
maintain  an 
action  against 
jI,  upon  the 
covenant  for 
quiet  enjoy- 
ment, on  the  ground  that  there  was  a  privity  of  estate  between  A.  and  C. ;  secondly,  the 
declaration  having  set  out  the  indenture  from  A,  to  J9.,  in  which  it  was  recited  that  J,  S. , 
by  indenture,  demised  to  A.  the  premises,  and  it  afltcrwards  appearing  on  the  face  of.  the 
declaration,  that  J.  S,  had  entered  and  ejected  C.  from  the  premises  for  a  forfeiture  :  Held, 
that  the  Court  might,  particularly  after. verdict,  presume  that  J,  S.  had  a  title  to  the  pre- 
mises, although  there  was  no  express  allegation  of  that  fact,     lliirdly,  when  part  of  the 
special  damage  laid  in  the  declaration  did  not  fall  strictly  witliin  the  covenant  alleged  to  be 
broken,  it  is  to  be  prcsiuned,  after  verdict,  that  the  jury  were  directed  at  the  trial  not  to 
take  that  part  into  their  consideration. 

assign^ 


which  plaintiff  in  error  had  agreed  to  pay  the  rent  of 
70/.,  and  all  further  rents   that  should  l)ecome  pay- 
able  to  Barclay,  and  to   indemnify  Cerp,  his    execu* 
tors,  administrators,  and   assigns,  therefrom ;    it  was 
witnessed,   that  plaintiff  in    error  did  bargain,    sell, 
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assign,  and  set  over  to  Corp,. his  executors,  administra-  1820. 

tors,  and  assigns,  certain  tenements,  being  part  of  those  " 
demised  by  Barclay  to  him,  to  hold  during  all  the  against 
residue  and  remainder  of  the  said  term  of  21  years, 
uitk  a  covenant  Jbr  quiet  enjoyment..  The  declaration 
then  stated  that  Corp  entered  upon  the  said  assigned 
premises ;  and  being  thereof  so  possessed,  by  inden- 
ture, dated  Jam/a;;y  2d,  1804,  assigned  them  over  to 
defendant  in  error,  who  entered  and  became  possessed 
thereof  And  then,  after  averring  performance  by 
defendant  in  error  of  all  things  on  his  part  to  be  per- 
formed, it  was  stated,  as  a  breach  of  the  covenant  for 
quiet  enjoyment,  that  Barclay^  on  the  II th  August, 
1811,  had  entered  and  ejected  the  defendant  in  error 
from  the  premises,  for  a  forfeiture  of  the  same  pre- 
mises before  then  committed  by  plaintiff  in  error  by  a 
breach  of  covenant  contained  in  the  indenture  dated 
January  1st,  1801.  It  then  alleged,  as  special  damage, 
that  defendant  in  error  not  only  lost  the  use  of  the  pre- 
mises S9  assigned,  and  was  obliged  to  lay  out  divers  large 
sums  of  money  in  endeavouring  to  defend  his  posses- 
sion thereof,  but  that  he  had  also  lost  divers  large  sums 
of  money  expended  in  and  about  the  altering,  improvingy 
and  ornamenting  the  same  premises*  The  plaintifi'  in 
error  pleaded,  first,  non  est  factum  as  to  the  indenture 
dated  November  1st,  1803;  secondly,  a  similar  plea  to 
the  indenture  dated  2d  Jan.  1804  ;  thirdly,  ihdX  Barclay 
had  not  entered  upon  the  assigned  premises,  and  eject- 
ed defendant  in  error  therefrom ;  fourthly,  that  Bar^ 
clay  had  ratified  the  title  of  defendant  in  error,  and 
that  defendant  in  error  had  peaceably  and  quietly  en- 
joyed the  premises ;  and,  fifthly,  that  defendant  in  error 
had,  ever  since  the  supposed  forfeiture^  enjoyed  the  pre- 
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1820.  mises  by  the  licence  of  Barclay*  All  these  issues 
'        having  been  found  for  the  defendant  in  error,  the  da- 

t^^t^  mages  were  assessed  by  the  jury  generally  at  SOOt 
The  case  was  argued  in  the  Court  of  Common  Pleas, 
and  that  Court  held  that  the  action  was  maintain- 
able, {a)     Whereupon  a  writ  of  error  was  broughL 

Htdlock  Seijt.,  for  the  plaintiff  in  error.  This  actum 
can  only  be  sustained  on  the  ground  either  that  there 
was  a  privity  of  contract  between  the  parties,  or  a 
privity  of  estate.  There  is  no  privity  of  contract;  for 
that  only  exists  with  the  party  with  whom  the  contract  is 
made,  and  was  put  an  end  to  by  the  assignment  from  Corp 
U>  Lewis.  InIsherwoody.OUknaw(b)'LordI^enbor(n^h 
seems  to  have  been  of  opinion,  that,  at  common  law,  an 
assignor  could  not  in  such  a  case  maintain  covenant ; 
and  Thursby  v.  Plant  (c),  Thrale  v.  Cornwall  (d).  Bar- 
ker V.  Darner  {e\  and  Webb  v.  Bussell  (/),  are  to  the 
same  effect.  And  it  is  clear  that  under  32  H.  8.  he 
cannot  maintain  the  action,  because  the  plaintiff  in  error 
is  not  the  assignee  of  the  reversion.  Then  is  there  any 
privity  of  estate  ?  The  case  of  Middlemore  v.  Good- 
^^{g\  is  distinguishable.  There  it  was  a  conveyance 
in  fee  from  A.  to  A,  with  a  covenant  for  further 
assurance ;  and  it  was  held  that  the  assignee  of  BJs 
assignee,  might  maintain  covenant  against  A.  But  there 
the  inheritance  passed  by  assignments,  here  only  a 
chattel  interest.  For  a  term  in  land  and  a  personal 
chattel  are  the  same  in  law ;  and  the  question  is,  whether 

(o)  3  J.  Moore,  55.  (b)  5  M.  ^  S.  382. 

(c)  1  SauntL  230.  (d)  1  JFtU.  165. 

(e)  5  Mod.  ZZe,  (/)  3  T.  R,  401. 
{§)  Cro,  Car.  503. 

there 
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there  is  not  a  great  difference  between  the  assignee  of        1820. 
the  inheritance  and  the  assignee  of  a  term.     It  is  said, 
also,  that  Noke  v.  Awder  {b)  is  precisely  in  point.     But 
it  does  not  appear,  that  the  attention  of  the  Court  was 
there  called  to  this  point ;  and  it  \%  too  much  to  say, 
that  if  there  had  been  any  thing  in  it,  it  would  have 
been  argued  in  that  case.     There  is  no  allegation  in 
this  declaration  that  Barclay  had  any  title.     It  is  true, 
that  in  the  assignment  from  Campbell  to  Corpy  it  is  re- 
cited, that  he  had  demised ;  but  that  would  only  make 
the  assignment  by  Campbell  to  Corp  good  by  estoppel, 
and  an  assignee,  by  estoppel,  cannot  assign  over.    This 
was  ruled  in  Noke  v.  Awder.    Then  if  so,  the  defendant 
in  error  is  not  such  an  assignee  as  is  entitled  to  main- 
tain covenant.    Then,  as  to  the  special  damage,  part 
of  it  does  not  fall  within  the  covenant  supposed  to 
be  broken;    and   as  the  jury  have  assessed   general 
damages,  it  is  erroneous.     [Abbott  C.  J.     The  whole 
declaration  consisting  of  one  count,  is  it  not,  after  ver- 
dict, to  be  presumed,  that  the  Judge  directed  the  jury 
to  confine  their  attention  to  that  part  of  the  special  da- 
mage only  which  was  relevant  to  the  covenant  broken  ?] 

Bosanqttet  Serjt.,  contra.  It  may  be  admitted,  that 
this  action  is  not,  either  at  common  law  or  by  32  H.  8^ 
maintainable  on  the  ground  of  a  privity  of  contract ; 
but  it  is  clearly  maintainable  on  the  ground  of  a  pri- 
vity of  estate.     He  was  then  stopped  by  the  Court. 

Abbott  C.  J.    It  appears  to  me,  very  clearly,  in  the 
present  case,  that  the  action  is  maintainable^  upon  the 

(a)  CVo.  JEL  878, 436. 

D  d  4  ground 
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1820.  ground  of  the  privity  of  estate.  It  was  decided^ 
— *  in  Middlemore  v.  Goodale,  where  a  party  grants  an 
againti  estate  in  fee^  with  a  covenant  for  further  assuranoe,  and 
his  grantee  grants  it  over  to  A,,  that  A.  may  maintain 
covenant  against  the  original  grantor,  on  the  ground 
that  a  privity  of  estate  subsists  between  ihem.  Now 
I  think,  that  there  is  not  any  difference  between  thai 
case  and  the  present,  and  my  opinion  upon  this  point 
is  confirmed  by  Nak€  v.  Aooder^  where  the  question 
arose  upon  a  chattel  real,  and  no  such  distinction  seems 
to  have  occurred  to  the  very  learned  persons  who 
argued  and  decided  that  case.  It  has  been  ai^ed 
here^  that  the  declaration  is  defective,  on  tl^  ground 
that  there  is  no  allegation  that  Barclay  had  aqy  title  Xq 
the  premises ;  and,  in  support  of  this,  Noke  v.  Awdtr 
was  referred  to.  In  that  case^  the  plaintiff,  in  the  restdt, 
was  barred  of  his  action,  because  it  appeared,  from  hi^ 
own  dewing,  diet  Kir^y  the  (n'iginal  lessor  had  no 
title;  and  it  was  contended  there,  that  the  plaintiff 
was  in  this  dilemma,  either  that,  in  consequence  of  the 
want  of  title  in  the  original  lessor,  nothing  passed  by 
the  defendant's  grant,  except  by  estc^pel,  and  that  a 
lessee,  by  estoppel,  could  not  assign  over  to  die  plain- 
tiff, or  that  the  eviction  by  the  stranger  was  wholly  un- 
lawful, in  case  the  original  lessor  had  a  title,  and  then 
there  was  no  breach  of  the  covenant  But  in  this  case, 
the  eviction  is  not  hy  a  stranger,  but  by  Barclay  him- 
self; and  there  is  every  circumstance  from  which  we 
must  presume  that  Barclay  hsA  title.  I  am  of  opinion, 
therefore,  that  this  judgment  must  be  affirmed. 

Bayley  J.     It  is  not  a  valid  objection,  particularly 
after  verdict,  that  Borclay\  title  is  not  formally  set  out 

1  in 
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in  the  declaration.     For  the  assignment  by  the  plaintiff        1820. 
in  error  to  Corp  is  prima  facie  evidence,  that  the  lease        " 
granted  by  Barclay  was  valid ;  and,  in  addition  to  this,         against 
it  appears,  that  Barcky  entered  and  evicted  the  defend- 
ant in  error.     The  case  would  have  been  different  if  it 
had   appeared,  distinctly,  that  Barclay  had   no    title 
to  the  land.     But  there  is  a  great  difference  between 
the  absence  of  any  assertion  of  title  and  a  negation. 
Upon  the  other  question,  as  to  the  privity  of  estate,  I 
am  clearly  of  opinion  that  Middlemore  v.  Gooddky  and 
Noke  V.  Axvder,    are  authorities  to  shew,   that  such  a 
covenant  runs  with  the  estate  to  which  it  relates,  whether 
it  be  an  estate  in  fee  or  for  a  term  of  years.     I  am  of 
opinion,  that  this  judgment  should  be  affirmed. 

HoLROYD  J.  I  am  of  opinion  diat  this  action  is 
maintainable  upon  the  covenant,  whether  any  estate 
remain  in  the  covenantor  or  not ;  for  it  is  a  covenant 
running  with  the  land.  It  is  said,  that  in  this  case,  it 
does  not  appear  that  Barclay  had  any  title ;  and  if  so, 
that  the  lease  by  Campbell  to  Carp  was  only  good  by 
estoppel.  But  I  do  not  agree  with  that ;  for  it  seems  to 
me^  upon  the  facts  stated  on  the  record,  that  Barclay 
had  a  good  title.  It  is  true,  that  the  defendant  in  error 
may  take  advantage  of  the  estoppel;  but  he  does  not 
tske  by  estoppel  but  by  estate.  I  think  the  judgment 
of  the  C!ourt  of  Common  Pleas  was  right,  and  ought 
to  be  affirmed. 

Judgment  affinxied. 

•Best  J.  gave  no  opinion,  iiaving  been  engaged  a» 
counsel  in  the  cause. 
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Friilny,  BuTLER   agaiflSt    WiLDMAN. 

February  4th. 

Tt^l^lf  DECLARATION  upon  a  policy  of  insurance  on 
in  order  to  dollars  at  and  from  Cadiz  to  any  port  or  ports  in 

quantity  of  doL-  Cvboj  and  from  thence  to  La  Guiara.     The  policy  was 

into  the  hands  ^^  ^^^  common  form,  and  described  the  perils  insured 

whom^^ia  against  to  be  of  the  seas,  men  of  war,  fire,  enemies, 

jSLed*Ui^  •^  pirates,  rovers,  jettisons,  letters  of  mart  and  counter- 

^e  same  into  mart,  surprisals,  takings  at  sea,  arrests,  restraints,  and 

was  imme.  detainments  of  all  kings,  princes,  and  people^  of  what 

wardscaptured:  nation,  condition,   or  quality  soever,  barratry  of  the 

tion  upon*a  po-  master  and  mariners,  and  of  all  other  perils,  losses,  and 

u^^fM^^  misfortunes  that  had  or  should  come,  to  the  hurt,  de- 

pn^ierty,  sub-  triment,  and  damage  of  the  said  goods  and  merchan- 

scrtbed  by  JSirt-  ^^^ 

tith  underwri-  dizes,  and  ship,  &c.  or  any  part  thereof.     The  declar- 

time  of  effecting  &tion,  after  Stating  the  promise  and  the  subscription  of 

that^eassm^  the  policy,  and  the  loading  of  the  dollars,  averred  that 

riTtiSrt  ^iH '  ^"®  "^^^  ^^^^  Ymbrechts,  a  subject  of  the  king  of  Spain 

wa«  at  war  with  was  interested  in  the  dollars  insured,  and  also  that 

the  state  to 

whom  the  cap-  Lopezj  the  commander  of  the  vessel  was  a  subject  of ' 

turing  Tessel 

belonged,  that  the  king  of  Spain,  and  that  before,  and  at  the  time  of 

tills  was  a  loss         a%      »  %  i.  j      ^    t       i 

by  jettison,  eiiecting  the  policy,  and  ot  the  loss,  open  war  was 

policy  ^in"^  *  Waged  between  the  king  of  Spain,  and  certain  persons 

surance,  signi-  exercisiug  the  powers  of  government  in   parts  beyond 

hou^A^f^^'  the  sea,  viz. :    in  parts  of  South  America,  formerly  be- 

cargofora  longing  to  and  constitutinfiT  part  of  the  dominions  of 

justifiable  «=»     o  o   ir 

cause;  second-  the  king  of  Spain,  of  all  which  said  several  premises, 

ly,  that  it  wasa 

loss  by  ene.  the  defendant,  at  the  time  of  effecting  the  policy,  had 

mies;  and 

thirdly,  if  not 

by  jettison,  in  the  strictest  sense,  that  it  was  something  of  the  same  kind,  and  tberefbre 

came  within  the  words  «  all  other  losses  and  misfortunes.*' 

notice. 
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notice.     It  then  stated,  that  while  the  ship  was  in  the         1820. 

course  of  her  voyage,  an  armed  vessel  proceeding  from        

and  manned  with  part  of  the  crew  of  a  ship  of  war        agatnn 
carrying  a  letter  of  marque  from  and  acting   under 
the  authority  of  the  persons  so  exercising  the  powers 
of  government  in  the  parts  of  South  America  afore- 
said, made  up  to  the  said  ship  in  the  said  policy  men- 
tioned for  the  purpose  of  attacking  the  same,  and  after- 
wards did  attack  and  capture  the  said  ship,  whereby  the 
said  ship  became  wholly  lost  to  the  proprietor  thereof; 
and  that  just  before  the  said  armed  vessel  did  attack 
and  capture,  and  while  she  was  preparing  to  attack  the 
said  ship,  in  the  said  policy  mentioned,  the  said  Joze 
Lopezj  the  S2ud  commander  thereof,  in  order  to  prevent 
the  dollars  from  falling  into  the  hands  of  the  persons 
so  on  board  the  said  armed  vessel,  and  so  acting  under 
the  authority  of  the  persons  so  exercising  the  powers  of 
government  in  the  said  ports  of  South  America  aforesaid, 
then  and  there  cast  and  threw  into  the  sea  a  certain 
large  quantity,  to  wit,  100,000  of  the  said  dollars  in 
the  said  policy  of  insurance  mentioned,  whereby  the 
same  became  wholly  lost  to  the   proprietor  thereof. 
To  this  declaration  there  was  a  general  demurrer,  and 
it  was  now  argued  by 

Campbell,  in  support  of  the  demurrer.  The  declar- 
ation in  this  case  is  insufficient,  because  it  does  not  shew 
that  the  capture  of  the  ship  was  inevitable  at  the  time 
when  the  dollars  were  thrown  overboardL  It  is  not 
stated  that  any  resistance  was  made^  or  that  there  were 
no  means  of  resistance.  Assuming,  however,  that  the 
declaration  is  sufficient  in  point  of  form,  the  facts  stated 
do  not  constitute  a  loss  within  the  policy.     It  is  not  a 

los9 
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1 820.        loss  by  jettison,  for  that  term  only  comprehencU  the  case 
"         of  throwini;  overboard  a  part  of  the  cargo  for  the  sake  of 
anatntt        preservuig  the  remainder  and  the  ship ;  that  is  the  sense 
in  which  it  is  considered  by  all  writers  on  maritime  law. 

• 

Epi^^igon  Traite  des  Assurances^  c.  12.  s.  40.,  where  niH 
merous  authorities  from  other  foreign  writers  are  col- 
lected, considers  jettison  in  that  sense  only,  even  when  be 
is  treating  of  it  as  the  subject  of  a  loss  within  the  policy. 
Secondly,  This  is  not  a  loss  within  the  meaning  of  the 
term  enemies^  because  it  does  not  proceed  inmiediately 
from  any  act  done  by  enemies,  but  from  an  act  done  by 
the  captain  under  the  influence  of  fear,  and  the  effect 
of  considering  thi^  as  a  loss  within  the  policy  will  be 
to  increase  the  risk  of  the  underwriter,  by  depriving  him 
of  the  chaqce  of  re-capture.  Emeriganj  indeed,  c.  1%. 
5. 17.,  lays  it  down,  that  if  ^he  captain  bums  his  ship, 
in  order  ito  prevent  it  falling  into  the  hands  of  the  ene- 
my,  when  capture  is  inevitable,  that  is  a  loss  within  the 
policy,  but  in  the  cases  put  by  him  the  loss  proceeded 
immediately  from  fire,  one  of  the  risks  enumerated  in  the 
policy,  and  the  assured  and  assurers  were  members  <^ 
the  saipe  state,  and  had  a  common  interest  in  preventing 
property  from  falling  into  the  hands  of  the  enemy. 
Thirdly,  This  is  not  a  loss  within  the  words  "  all 
other  losses  or  misfortunes ;"  for  those  words  can  only 
comprehepfi  losses  ejusdem  generis  with  those  described 
in  the  enumerated  risks  :  here,  the  immediate  cause  of 
the  loss  was  the  act  of  the  captain  induced  by  fear,  and 
it  is  not,  therefore,  of  the  same  description  with  any  of 
the  causes  of  loss  described  in  the  enumerated  risks.  In 
the  course  of  the  argument,  Hadkinson  v.  Robinson  (a), 
flunta'  V.  Potts  (i),  Rokl  v.  Parr  (c),  were  cited. 

(jt)  3  JSot.  i  yul,  38.8.         (6)  4  ptmjtb.  205.  (c)  I  ^sp.  N.  P.  444. 
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Bamewallf  contra,  was  stopped  by  the  Court  1820. 


entitled  to  recover.  The  defendant,  upon  this  general 
demurrer,  has  taken  two  objections,  one  to  the  form  of 
the  declaration  in  which  the  loss  is  stated;  the  other^ 

that  this  is  not  a  loss  within  the  policy.  Now,  the  de^ 
claration  states  the  loss  thus,  that  whilst  the  said  ship 
was  proceeding  on  her  voyage^  a  certain  armed  vessel 

proceeding  from  and  manned  with  part  of  the  crew  of  a 
certain  ship  of  war,  carrying  a  letter  of  marque  from 
and  aeting  under  the  authority  of  the  persons  so  exer- 
cising the  powers  of  government  in  the  parts  of  South 

.....    ^ 

Amefica  aforesaid,  made  up  to  the  said  ship,  in  the  said 
policy  mentioned,  for  the  purpose  of  attacking  the 
same,  and  afterwards  did  attack  and  capture  the  said 
stiip,  whereby  the  said  ship  became  wholly  lost  to  the 
proprietor  thereof.  Now,  supposing  the  declaration 
bad  stopped  here,  and  tlie  dollars  Had  remained  on 
board,  this  would  clearly  have  been  a  good  averment 
of  a  loss  by  capture.  The  dieclaration  then  proceeds 
to  state  that  just  before  the  said  armed  ves&l  did 
attack,  and  whilst  she  was  preparing  to  attack  the  said 
ship  tii  the  said  policy  mentioned^  the  said  commander 
tliereof,  in  order  to  prevent  the  dollars  insured  by  tlie 
said  policy  from  fallTiig  into  the  hands  of  the  persons  so 
oh  board  the  said  armed  vessel,  then  and  there  tast  and 
tbriew  into  the  sea,  a.  certain  quantity  of  the  saihe,  &c. 
Now,  taking  the  whole  allegation  tog^theii^,  it  appears, 
that  at  the  insft^nt  when  the  snip  was  captured,  these 
dollars  were  thrown  overboard  by  the  master.  It  is 
not,  indeed,  in  terms,  alleged  that  this  was  necessary  to 
be  done;  but  I  think  we  must  so  understand  it;  and^  at 

any 
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1 820.        any  rate,  that  is  an  objection  which  could  only  prevail 
upon  special  demurrer.     If,   indeed,  the  dollars  had 

against        been  thrown  overboard  by  the  master,  and  the  ship  had 
been  subsequently  re-captured,  it  would  be  a  question 
for  the  jury,  under  the  circumstances,  to  say  whether 
he  was  justified  in  what  he  did.     I   think,  therefore, 
that  the  loss  is  sufficiently  stated.     Then  the  question 
arises,  whether  this  be  a  loss  for  which  the  underwriters 
are  liable.     I  am  of  opinion  that  this  is  a  loss  by  jet- 
tison, or  if  not,  strictly  speaking  by  jettison,  it  is  some- 
thing ejusdem  generis,  and  therefore  falls  within  the 
general  words,   "  all  other  losses  or   misfortunes,  &c.'' 
Jettison,   in  its  largest   sense,  however,  signifies   any 
throwing  overboard ;  but,  in  its  ordinary  sense,  it  means 
a  throwing  overboard  for  the  preservation  of  the  ship 
and  cargo,  and  most  of  the  jurists  treat  of  it  in  this 
sense,  under  the  head  of  general  average.     The  present 
case  is  an  extraordinary  species  of  jettison.     I  cannot, 
however,  distinguish  it  in  principle,  from  the  case  where 
the  captain  sets  fire  to  his  ship  to  prevent  her  falling 
into  the  hands  of  the  enemy.     Now  it  is  laid  down,  by 
Emerigon  and  Pothier,  that  the  underwriters  are  liable 
for  such  a  loss ;  and  I  think,  therefore,  they  are  equally 
so  in   the  present  case.     It  is  said,  however,  that  in 
those  cases,  the  assured  and  underwriters  were  all  of 
the  same  nation ;  so  long,  however,  as  the  insurance  of 
tlie  property  of  a  foreigner  is  not  contrary  to  the  law 
of  England,  the  underwriter  who  insures,  must  be  con- 
sidered as  placing  himself  in  the  same  situation  as  the 
foreigner  ;  for  he  has  undertaken  to  indemnify  the  as- 
sured against  enemies,  and  that  must  mean  enemies  of 
the  state  of  which  the  assured  is  a  member.      I  am, 

therefore, 
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therefore,  of  opinion,  that  the  plaintiiF  is  entitled  to         1820. 
the  judgment  of  the  Court. 


Bayley  J.  I  am  of  the  same  opinion.  If  the  dollars 
had  not  been  thrown  overboard,  it  is  clear  that  they 
would  have  fallen  into  the  hands  of  the  enemy,  for  the 
ship  was,  in  pomt  of  fact,  taken ;  and  if  the  loss  here 
stated  had  been  declared  upon  as  a  loss  by  jettison  or 
by  enemies,  or  within  the  concluding  words  all  other 
losses  and  misfortunes,  the  facts  stated  would  have  sup- 
ported that  averment.  Jettison,  in  its  largest  sense, 
means  any  throwing  overboard.  In  the  passage  cited 
from  Emerigon^  he  is  treating  of  jettison  with  reference 
to  cases  of  general  average,  where  jettison  is  used  in  a 
confined  sense.  But  its  true  meaning,  in  a  policy  of 
insurance,  seems  to  me  to  be  any  casting  over  board  ex 
justa  causa.  Now  was  that  so  here  ?  The  circumstances 
are  these.  This  was  a  Spanish  ship,  and  the  property 
insured  was  Spanish^  and  there  was  a  war  between  Spain 
and  her  colonies.  It  was,  therefore,  the  duty  of  the 
master,  who  was  a  Spanish  subject,  to  prevent  any  thing 
which  could  strengthen  the  hands  of  the  enemy  from 
fidling  into  their  possession.  Now,  as  money  would 
strengthen  the  enemy,  it  was  the  duty  of  the  master  to 
throw  it  overboard ;  and  the  sacrifice  of  the  money  was, 
therefore,  ex  justa  causa*  It  seems  to  me,  therefore, 
that  this  is  a  loss  by  jettison.  But  if  it  be  not  a  loss 
by  jettison,  it  is  a  loss  by  enemies.  It  clearly  fidl» 
within  the  principle  stated  by  Emerigon,  in  the  case  of 
the  destruction  of  the  ship  by  fire;  and  I  think  the 
enemy  was  the  proximate  cause  of  loss.  In  point  .of 
principle,  there  is  no  distinction  between  this  and  the 

case  of  a  ship  burnt,  to  prevent  its  falling  into  the 

hands 


Butler 
against 

WlLDMAN. 
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1 820.         hands  of  the  enemy,  and  I  can  see  no  solid  distinction 
""""^        between  the  ship  and  cargo.    The  cargo,  which,  in  this 

^^^_  case,  was  money,  becomes  immediately  convertible  to 
hostile  purposes.  But,  assuming  that  this  was  not 
strictly  jettison,  it  is  something  ejusdem  generis,  and 
may,  therefore,  be  comprehended  within  the  words  *^all 
other  losses  and  misfortunes."  In  CuUen  v.  Buda-  (a),  a 
BritiA  ship  of  war  mistaking  a  British  trading  vessel 
for  an  enemy,  fired  into  and  sunk  her.  It  was  oon- 
tcfnded,  that  this  not  being  a  cause  of  loss  described  in 
any  of  the  enumerated  risks,  was  not  within  the  policy; 

and  Hadkinson  v.  Bobinsofij  Hunter  v.  PottSf  and  Bokl 
V.  Parr  were  cited.  The  Court,  however,  were  of 
opinion,  that  it  was  a  loss  within  the  meaning  of  the 
words  *^  all  other  losses  and  misfortunes."  I  think, 
that  the  facts  stated  in  this  case,  constitute  a  loss 
within  the  meaning  of  those  words.  The  judgment 
must,  therefore,  be  for  the  plaintiff. 

HoLROTD  J.  I  think  that  this  is  a  loss  within  the 
policy,  and  by  jettison,  for  the  reasons  already  given 
by  the  Court,  although  it  be  not  that  i^ccies  of  jettison 
which  would  be  the  subject  of  general  average.  It 
seem^  to  me,  also,  that  it  is  a  loss  by  enemies ;  for  the 
meditated  attack  was  the  direct  cause  of  the  loss. 
Suppose  that  the  cargo,  instead  of  being  dollars,  had 
be6n  gunpowder,  or  bther  ammunition,  and  that,  in- 
^e^  c>f  having  been  thrown  overboard,  a  part  bad 
been  consumed,  in  resisting  the  attack  of  the  eti^y, 
that  woiild  clearly  be  a  loss  by  etiemles ;  and  I  csAfiiiot 

(a)  Hidiaelmas  term,  5*r  G.  5.,  not  yet  repotted. 

dis- 
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distinguish  that  case  from  this,  (a)  If  we  were  to  hold  1820. 
that  this  were  not  a  loss  within  the  policy,  we  should  ""—" 
hold  out  a  temptation  to  the  captain  of  a  vessel,  even  agama 
with  warlike  stores  on  board,  rather  to  suffer  them  to 
fiiU  into  the  hands  of  the  enemy,  than  to  sacrifice  them 
in  this  manner.  It  seems  to  me,  therefore^  that  we 
ought  to  hold  this  to  be  a  loss,  for  which  the  under«- 
writers  are  liable.  I  think  that  this  is  a  loss  by  jettison 
or  by  enemies ;  and  also,  that  it  comes  within  the  words 
*^  all  other  losses  and  misfortunes,"  which  include  all 
losses  of  the  same  nature  with  those  described  in  the 
enumerated  risks. 

Best  J.  This  question  is  new  in  the  courts  of  this 
country.  In  the  absence  of  all  authority,  we  must 
put  that  construction  upon  the  contract  of  assurance 
which  is  most  agreeable  to  justice.  French  policies 
are  nearly  similar  to  those  used  in  this  country.  As 
learned  French  writers  and  the  tribunals  of  France 
have  put  a  construction  upon  their  policies,  in  cases 
like  the  present,  we  may  avail  ourselves  of  their  opi-* 
nions  and  decisions,  to  assist  us  in  deciding  on  the 

(a)  A  loss  by  jettison,  e?en  in  its  confined  sense,  vis.  where  goods 
are  thrown  overboard  in  a  storm,    for  the  sake  of  preserving  the 
ship  and  the  remainder  of  the  cargo,  is  usually  declared  upon  as  a  loss  by 
perils  of  the  sea ;  yet,  in  that  case,  it  might  be  urged  that  the  loss  pro- 
ceeded immediately  from  the  act  of  the  captain,  and  that  the  underwriter 
was  thereby  depri  ved  of  all  chance  of  the  property  being  saved,  which 
might  be  the  case  if  the  storm  had  suddenly  abated.    If  jettison,  there- 
fore, be  a  loss  by  perils  of  the  sea,  the  loss  stated  in  this  declaration  must 
equally  be  a   loss  by  enemies.      A  conunon  carrier  is  liable  for  aU 
losses,   except  those  proceeding  from  the  act  of  God,  or  the  king's  ene- 
mies.   The  throwing  overboard  of  goods  in  a  storm  to  preserve  the  lives 
of  passengers,  has  been  held  to  be  a  loss  proceeding  from  the  act  of 
Gou  so  as  to  excuse  the  carrier.    See  the  Grtwuend  JBarge  cue.  (1) 

(1)  1  RoU.  Rep,  79. 

Vol.  III.  E  e  policy 
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1 820.  ^  policy  now  under  our  consideration.  Pothier^  io  his 
Treatise  on  the  Contract  of  Insurance,  c.  1.  *.  2^  or.  2. 

a^oMtf  gives  the  description  of  general  risks  in  these  words; 
'^  Seront  aux  risques  des  assureurs  toutes  pertes  et  dom- 
mages  qui  arriveront  sur  mer  et  generalement  toutes 
fortunes  de  men"  This  learned  writer,  in  the  next 
page  of  his  valuable  work,  states,  that,  in  his  opinion^ 
the  underwriters  are  responsible  for  such  a  loss  as  that 
which  is  sought  to  be  recovered  in  this  case.  It  appears 
also  from  Emerigon  (a),  that  there  are  decisions  of 
the  courts  of  France,  pronounced  by  the  parliaments  of 
Bourdeaux  and  Provence,  on  appeals  from  inferior  tri- 
bunals, which  expressly  confirm  the  opinion  of  Pothier. 
In  &ese  cases,  the  assured  and  underwriters  were  sub- 
jects of  the  same  country,  but  this  circumstance  appears 
to  me  to  make  no  material  difference.  The  defendant 
knew  that  the  assured  was  a  Spaniard,  and  that  there 
was  war  between  her  and  her  colonies,  and  the  in- 
surance is  against  enemies.  The  underwriter  must 
have  presumed  that  the  assured  would  act  as  became  a 
good  subject  of  the  country  to  which  he  belonged,  and 
it  was  the  duty  of  a  loyal  Spaniard  to  prevent  money 
from  falling  into  the  hands  of  the  enemies  of  Spain* 
This  loss  comes  within  the  general  words  of  the  policy. 
The  use  of  these  words  is,  to  enlarge  the  construction 
of  the  terms  by  which  particular  losses  are  before  men- 
tioned, and  to  extend  them  to  cases  coming  very  near, 
but  not  precisely  within  the  specified  losses.  Thus  one 
of  the  losses  particularly  specified,  is  a  loss  by  enemies. 
If  there  liad  been  no  general  words,  the  loss  by  enemies 
might  be  said  only  to  include  an  actual  taking  or  de- 
struction by  the  hand  of  the  enemy,  (although  it  may 

(o)  JEmerigon,  43$^ 
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be  observed  that  such  a  loss  would  fall  within  the  othtf        i820. 
words,  takiniTs  at  sea,  men  of  war,  letters  of  mart  and        ^ 

°  BUTLSK 

countermart ;)  the  general  words,  however,  afford  a  com-  J!fP^*^ 
plete  answer  to  such  an  argument,  by  including  all 
losses  which  are  the  consequences  of  justifiable  acts  done 
under  the  certain  expectation  of  capture  or  destructioa 
by  enemies.  The  loss,  in  the  present  case^  is  the  conse- 
quence of  one  of  those  justifiable  acts.  Dollars,  we  have 
been  told,  are  not  warlike  stores,  but  they  will  afford 
the  readiest  means  of  procuring  every  instrument  of 
war.  It  has  been  said,  also,  that  this  act  of  the  captain 
deprived  the  imderwriter  of  the  chance  of  re-capture. 

As  the  event  has  shewn  that  his  conduct  was  not  the 
effect  of  a  vain  fear,  but  of  a*  resolution  wisely  and 
and  honestly  taken,  he  was  justified  in  doing  what  he 
did,  and  the  underwriters  have  no  right  to  object, 
although  they  might  "have  been  placed  in  a  less  advan- 
tageous situation  than  they  otherwise  would  have  been 
in.  It  is  objected,  that  British  imderwriters  ought  not 
to  be  made  to  pay  for  Spanish  patriotism ;  but  they 
must  be  liable  to  these  payments,  if  they  insure  Spanish 
ships  against  enemies,  when  Spain  is  engaged  in  war. 
For  these  reasons,  I  am  of  opinion,  that  judgment 
should  be  given  for  the  plaintiff. 

Judgment  for  the  Plaintiff. 


Lloyd  against  Feell.  Friday, 

February  4th. 

HTRESPASS  for  mesne  profits,  from  My  2d,  1817,    A  pie*  of  adis- 

X  ,iti-j  charge  under  . 

to  January  2di  1819:  plea,  that  defendant  was,  on    the  insolTent  ' 
the   1st  of  Mai/i   1819,   duly  discharged   under  the    no  bar  toanac- 
53G.S.  cA02.  (the  insolvent  debtors' act,)  from  the   r^J^^^^^ 

fitSy  cfan 
though  accruing  befov«  the  dncfaMgei 

£  e  2  pre- 
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1820#        premises  in  the  said  declaration  mentioned,  and  from 
the  demand  of  the  plaintiff    Demurrer  and  joinder: 

cgtdna        when  the  case  was  called  on,  the  Court  called  upon 

Sattantine  to  support  his  plea.  He  contended,  that 
it  was  com))etent  to  the  defendant,  under  the  insolvent 
debtors*  act,  to  admit  in  his  schedule  the  plaintiff's 
demand  for  mesne  profits,  and  so  to  be  discharged 
from  it,  the  whole  demand  being  at  the  time  due;  and 
it  is  in  the  nature  of  a  debt  rather  than  a  tort 


Per  Curiam.  The  insolvent  act  only  discharges  the 
debtor  from  the  debts  due  by  him  to  those  who  are  or 
who  claim  to  be  his  creditors,  at  the  time  of  his 
discharge;  but  here,  the  plaintiff  was  neither  the  one 
nor  the  other  at  tlie  time  of  the  discharge,  for  he  only 
claimed  damages  due  for  a  wrong  done  to  him.  Those 
damages  do  not  constitute  a  debt  till  judgment  for  them 
has  been  obtained. 

Judgment  for  plaintiff 

Hutchinson  Was  to  have  argued  in  support  of  the 
demurrer. 


Friday,  Hammond  ogaiiist  Taylor. 

February  4th. 

AnwTtttij  T\    p.  JONES  had  obtained  a  rule  to  shew  cause 

the  city  of  Xon-  X-r«                r     t    m 

rfon  on  8  bill  of  why  the  bail-bond  taken  in  this  case  should  not 

regiilw,  even "  ^e  delivered  up  to  be  cancelled,   upon  the  defendant 

plaafonAe*^  filing  common  bail.     It  appeared  that  the  defendant 

Terge  ^  ^^  was  arrested  in  Peter  Street^  in  the  city  of  London^  upon 

dUsez,  if  there  a  bill  of  Middlesex. 

be  no  diqnite 

as  to  the        "  Gaselec 


boundmiet. 
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Gaselee  shewed  cause  on  an  affidavit,  which  stated        18C0. 
that  Peter  Street  was  on  the  verge  of  the  county  of        " 

Haxmokii 

Middlesex :  and  also,  that  the  defendant  had,  by  a  agauut 
conversation  with  the  sheriff's  officer,  waived  the  ^^^'^■« 
irregularity. 

JoneSy  contra,  contended,  that  it  being  admitted  that 
there  was  no  doubt  as  to  Peter  Street  being  in  the  city 
of  Londouy  it  was  immaterial  whether  it  was  on  the 
verge  of  the  county  of  Middlesex  or  not  Here  the 
sheriff  was  a  trespasser,  and  ought  not  to  take  advan- 
tage of  his  own  wrong.  In  Chase  v.  Joyce  (a),  the 
Court  distinguish  between  bailable  process  and  that 
which  is  not  so,  and  say  that  there  never  was  a  doubt 
but  that  the  latter  must  be  served  in  the  county ;  and 
as  to  the  waiver,  the  defendant  cannot  waive  aQ  vA^ 
vantage  to  which  his  bail  are  entitled. 

Per  Curiam,  This  arrest  was  irregular,  and  there^ 
fore  the  rule  must  be  absolute ;  for  otherwise  the  bail^ 
who  may  perhaps  have  entered  into  the  bail-bond, 
being  aware  of  this  irregularity,  would  be  prejudiced, 
and  there  is  no  waiver  oyfi  their  part«  There  being  no 
dispute  as  to  the  boundaries,  it  is  not  of  any  importance 
that  this  was  an  arrest  on  the  verge  of  the  county  of 
Middlesex,  Under  the  circumstances  of  the  case^ 
however,  the  rule  should  be  made  absolute  without 
costs. 

Rule  absolute. 

(a)  AM. is.  414. 
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satwHay,  The  King  against  The  Inhabitants  of  Great 

Febmary  5th.  ^ 

Clacton. 

I 

Adiilddght  ^HE  pauper,  Jokn  Welsky  aged  about  eight  years, 

^^Ef^nd,  but  ''^^  removed,  by  an  order  of  two  justices,  from  the 

re^w^iS*,  P*"^  ^^  ^^*  Margaret,  in  the  borough  of  Ipswich,  to 

and  without  ^g  parish  of  Great  Clactoru  in  the  county  of  Essex. 

any  settlement  *^  -  '  -^ 

in  Eni^and,        Upon  appeal  the  sessions  confirmed  tho  said  order,  sub- 

and  whose  mo- 

tber,  after  the     ject  to  the  Opinion  of  the  Court  of  King's  Bench  upon 

death  of  her 

first  husband,  the  followmg  case : 

J^3^^2ttt-  Walter  Welsh,  the  pauper's  late  father,  was  bom  in 

Sh^of^'b^  ^efand^  and  was  married  in  that  county  in  1807>  to 

temoyable,  if  ^,  Clatelv*  who  was  also  born  there*     The  pauper  was 

chargeable,  to       .  ,      '^  ,     t 

the  place  of  his    bom  m  1810,  in  the  parish  oi  Great  Clacton,  and  the 
within*the  father  died  in  the  parish  oiSt,  Margaret  in  1817,  with- 

^3^'^'*^'^^      out  having  gained  any  settlement  in  England,     Tbe 

mother  subsequently  married  H.  Fayctt,  a  settled  inha- 
bitant of  the  parish  of  St.  Margaret,  where  she  re* 
sided,  and  the  pauper  had  become  chargeable.  Before 
the  last  marriage  she  had  acquired  no  settlement  in 
Engf^and. 

Cooper,  in  support  of  the  order  of  sessions,  was  stop- 
ped by  the  Court. 

Storks,  contra,  contended  that  under  59G.3.  c.  12. 
5.  33.  the  pauper  ought  to  have  been  removed  by  a 
pass  to  Ireland. 

But  The  Court  held  that  the  removal  was  properly 
made.  Without  determining  what  might  have  been  the 

case 
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case  if  the  mother  had  been  also  removable  at  the  time, 
it  is  clear  here  that  she  having  acquired  a  settlement  by 
marriage,  the  pauper's  case  is  to  be  considered  as  if 
he  had  no  parent  alive.  THen,  if  so,  the  clause  in 
question  only  applies  to  persons  who  are  themselves 
born  in  Ireland^  which  he  was  not.  The  order  of  ses- 
sions must,  therefore,  be  confiriiied. 

Order  confirmed. 


1820, 

The  King 
against 
The  Inhabit- 
ants of 

G&ZAT  ClJLC- 

TOV. 


The   King    against   The  Inhabitattts  of      satardat/, 


Chelmsford. 


JF^nruary  5(tu 


nrWO  justices,  by  their  order,  removed  E,  Spurgeon^ 
and  Anne^  his  wife,  and  their  two  children,  from 
Braintree  to  Chelmsford^  both  in  the  county  of  Essex. 
The  sessions,  on  appeal,confirmed  the  order,  subject 
to  the  opinion  of  this  Court,  on  the  following  case : 

The  pauper,  on  the  15th  Dceember^  1814,  when  he 
was  fourteen  years  and  six  months  old,  was  bound  as 
a  parish  apprentice,  by  indenture,  to  S,  Spurgeouy  of  the 
parish  of  Halstead^  to  learn  the  art  of  a  cordwainer, 
and  to  serve  him  until  the  pauper  should  attain  the  age 
of  twenty-one.  The  pauper  served  the  first  four  years 
of  his  time  in  the  parish  of  Halsted^  when  the  master 
and  the  pauper  went  to  and  resided  in  the  parish  of 
Chelmsford^  and  the  pauper  served  his  master  there, 
under  the  indenture,  for  the  period  of  nearly  an 
year.  In  the  year  1809,  when  about  two  years  of  the 
apprenticeship  were  unexpired,  the  master  and  appren- 
tice having  been  appointed  on  the  permanent  staff  of 
the  fourth  regiment  of  Essex  local  militia,  of  which  the 

Ee  4  head 


A  parish  i^ 
prentice  and  hit 
master  being 
both  on  the  per- 
manent staff  of 
the  local  mili- 
tia, in  conse- 
quence of  that 
circumstance 
resided  together 
with  his  master, 
and  continued 
to  serve  him  in 
the  parish  of  B* 
for  forty  days : 
it  was  held, 
that  this  resid- 
ence was  suffi- 
cient, and  that 
he  thereby  ac- 
quired a  settle- 
ment in  J9., 
notwithstand- 
ing they  were 
both  under  the 
controul  of 
their  superior 
officers  during 
the  whole  tima. 
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1820*       head  quarters  were  at  BrairUree^  went  from  Chdmsfbrd 

„         to  Braintree  to  reside  there.     The  master  had  been 

mgainu        appointed  a  serjeant ;  and  the  apprentice,  a  drummer, 

anti  of  *    served  the  master,  and  inhabited  forty  days  in  the  parish 

rii»frM«rei»,     ^^  Braintree.    The  pauper  received  his  soldier's  pay, 

whilst  working  for  his  master  at  Braintree^  but  not  fiiil 

wages ;  and  the  master  refused  to  give  up  the  indentures, 

till  the  expiration  of  the  term  expressed  therein.     The 

Court  were  of  opinion,  that  the  military  duties,  to  whidi 

the  apprentice  was  liable,  on  the  permanent  staff  of  the 

local  mifitia,  rendered  him  not  sui  juris,  and  prevented 

his  gaining  a  setUement  by  the  service  and  mhabitancy 

in  the  parish  of  Braintree. 

JVal/brd  and  BrodricJc^  in  support  of  the  order  of 
sessions,  contended,  that  no  settlement  could  be  gained 
by  apprenticeship,  unless  the  residence  be  referable  to 
the  apprenticeship.  Bex  v.  Barmby  in  the  Marsh,  (fl) 
In  this  case,  the  residence  was  because  the  pauper  was 
serving  in  tlie  local  militia,  and,  during  all  the  time, 
he  could  not  be  bound  to  obey  the  commands  of  his 
master,  being  bound  to  obey  those  of  his  commanding 
officer ;  he  was,  therefore,  not  sui  juris.  Rex  v.  BeaU" 
lieu  {Jb\  and  all  that  is  done  by  the  local  militia  acts, 
which  are  the  48  G.  3.  c.  1 1 1.,  and  49  G.  3.  c.  40., 
is  to  make  the  apprenticeship  continue,  notwithstand- 
ing this  service  in  the  local  militia ;  but  it  does  not 
make  such  sei*vice  a  service  imder  the  apprenticeship. 

Jessopp  and   Cooke^    contra,   were  stopped  by  the 
Court. 

(a)  7  Easf,  381.  {b)  5  3/.  tj-  S.  229. 

Abbott 
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Abbott  C.  J*  In  this  case,  I  am  of  opinion,  that 
the  pauper  gained  a  settlement  by  liis  residence  in 
JBraintree.  It  is  not  necessary  for  the  Court  to  con- 
sider what  would  have  been  the  effect,  if  the  residence 
bad  been  separate  from  that  of  his  master,  in  conse- 
quence of  his  being  in  the  local  militia.  Here  he  con- 
tinued to  reside  in  the  same  place  with  his  master,  and 
continued  to  serve  him  during  the  whole  period.  That 
is  expressly  stated  as  a  fact  by  the  sessions ;  and  it  is 
not  impossible,  that  during  a  great  part  of  the  time, 
he  might  be  actually  serving  his  master.  It  is  not 
necessary  that  the  party  should  reside  in  a  place,  be- 
cause he  is  an  apprentice,  so  as  to  give  him  a  settlement 
there ;  for  Rex  v.  Stratford  on  Avon  (a),  is  a  distinct 
authority  to  the  contrary.  I  am,  therefore,  of  opinion, 
that  the  order  of  sessions  ought  to  be  quashed. 


1820. 


The  Kino 
against 

The  Inhabit- 
ants of 

Chslmsfokd. 


Bayley  J.     The  best  rule  for  us  is  to  abide  by  the 
words  of  the  statute  3  and  ^  W.&iM.c.i\.    Those 

words  are,  that  if  any  person  shall  be  bound  an  appren- 
tice, and  inhabit  in  any  town,  such  binding  and  in- 
habitation shall  be  adjudged  a  good  settlement.  Now 
here  there  was  a  valid  binding,  and  the  pauper  resided 
in  Brainiree  for  forty  days,  where  his  master  was  at  the 
time,  and  continued  to  do  acts  of  service  whilst  he  was 
so  resident  His  residence,  therefore,  was  not  wholly 
foreign  to  the  purposes  of  the  indenture,  and  was  8u& 
ficient  to  confer  a  settlement. 


HoLROYD  J.     I  am  of  the    same   opinion.    The 
pauper  gained  a  settlement  in  Brainiree  by  his  resi- 


(o)  n^<t>m. 
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The  Kxira 
againii 

The  Inhabit- 
ants of 

ChuxsfoU). 


dence  there:  I  see  nothing  in  the  case  to  sheir  that 
his  obligation  to  serve  under  the  indenture  was  pnt  an 
end  to.  It  appears  to  me,  that  his  service  might  law- 
fully continue ;  and,  in  point  of  fact,  it  did  so  continue 
during  all  the  time.  It  is  said,  that  the  ground  for 
his  residence  in  BrairUree^  Was,  because  he  was  a 
soldier ;  and  so,  in  the  case  of  Rex  v.  Stratford  on  Ad(m^ 
the  residence  of  the  apprentice  was  in  order  that  he  j 
might  be  cured  of  a  sickness.  Yet,  inasmuch  as  it 
appeared  there^  that  he  continued  to  do  acts  of  service 
for  his  master,  notwithstanding  his  sickness,  it  was 
held,  that  the  residence  was  sufficient  to  confer  a  M* 
tlement  That  case  seems  to  me  to  govern  the  present; 
and  I  am,  therefore,  of  opinion,  that  the  order  of  ses* 
sions  ought  to  be  quashed,  {a) 

Order  of  Sessions  quashed. 

(a)  But  J.  was  absent  in  the  Bail  Court. 


Saturday, 
Februar*/  5th. 

An  order  for 
stopping  up 
an  unnecessary 
highway,  under 
55G.5.  C.68. 
g.  2.,  must  be 
made  at  a  spe- 
cial sessions, 
and  that  fact 
must  appear 
on  the  face 
of  the  order. 


The  King  against  Richard  Sheppard. 

nrWO  justices  of  the  peace  for  the  West  Riding  of 
Yorkshire  made  the  following  order,  dated  21st  Sep^ 
tember^  1818.  "  We  whose  names  are  hereunto  sub- 
scribed,  being  two  of  His  Majesty's  justices  of  the  peace 
acting  in  and  for  the  said  riding,  having,  upon  view, 
this  day  found  that  two  certain  public  footways,  leading 
&c.  are  unnecessary,  do  hereby  order  the  same  to  be 
stopped  up  and  cliscontinned  from  the  public  use."  The 
sessions,  on  appeal,  having  confirmed  the  order,  RusseU 
in  last  Trinity  term  obtained  a  certiorari  to  remove 
both  orders,  for  the  purpose  of  quashing  them,  on  the 
ground  that  the  first  order  was  insufficient,  it  not  being 

there- 
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therein  stated  that  it  was  made  at  a  special  sessions,        1820. 
and  he  cited  Rex  v.  27ie  Justices  of  Worcestershire,  {a) 


Littledale  and  E.,Alderson  shewed  cause.     It  is  not 
requisite  that  an  order  for  stopping  up  an  unnecessary 
highway  should  be  made  at  a  special  sessions.     This 
power  was  a  new  one  given  for  the  first  time  by  55  G.  3. 
c.  68.   s.  2.     And    this  is  clear  from  the  preamble, 
which  recites,  that  it  is  expedient  that  His  Majesty's 
justices  of  the  peace  should  have  power,  under  certain 
regulations,  to  stop  up  such  highways.    Then  it  is  to 
be  ^uppo^ed,  that  all  the  regulations  will  be  found  in 
that  act :  the  words  are  these :  "  And  also  when  it  shall 
appear,  upon  the  view  of  any  two  or  more  of  the  said 
justices,  that  any  public  highway,  &c.  is  unnecessary.  It 
shall  and  may  be  lawfhl,  by  order  of  such  justices,  or 
any  two  of  them,  to  stop  up  and  sell  such  unnecessary 
highway,  &c.  by  such  ways  and  means,  and  subject  to 
such  exceptions  and  conditions  as  are  mentioned  in  the 
13  G.  3.  c.  78."     Now,  here  nothing  is  said  of  a  special 
sessions.     Where  the  legislature  mean  it  to  be  done  at 
a  special  sessions  they  have  said  so ;  for,  in  the  case  of  a 
diversion  of  a  highway,  the  words  are,  that  it  shall  be 
lawful,  "  by  order  of  such  justices,  at  some  special  ses- 
sions," to  do  it.  Here  they  have  not  only  not  mentioned 
it,  but  have  added  that  it  may  be  done  by  order  of  such 
,  justices,  or  any  two  of  them,  which  could  not  be  if  the 
special  sessions  were  composed  of  more  than  four;  for  in 
such  a  case  it  must  be  done  by  the  majority  present,  and 
this  distinguishes  this  case  from  Rex  v.  77ie  Justices  of 
Worcestershire.     There  the  question  arose  on  an  order 

(a)  2]i.^A.  888. 

for 
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1820.        fo^  diverting  a  way  which,  beyond  all  doubt,  must  be 
■  made  at  a  special  sessions,  and  the  Court  only  decided, 

flamst^      ^^^  ^^  ^"^^  ^  ^^^^'^9  where  the  55  G.  3.  c.  68.  gave  no 
SovrrAso.      jj^^  power,  but  only  regulated  the  exercise  of  that 

previouly  given  by  13  G.  3.  c.  78.,  the  special  sessions 
must  be  convened  in  the  particular  mode  pointed  out 
by  the  62d  section  of  that  act  Here  it  is  a  new  power, 
and  if,  therefore,  it  is  required  to  be  exercised  at  a 
special  sessions,  it  is  not  also  requisite  that  it  must  be  at  a 
special  sessions  so  convened.  If  not,  then,  inasmuch  as 
every  meeting  of  two  justices,  for  a  special  purpose,  is  a 
special  sessions,  it  is  sufficiently  apparent,  on  this  order, 
that  the  ace  has  been  complied  with.  It  may  be  con- 
tended, that  the  words  ^^  said  justices"  will  incorporate 
the  words  ^^  special  sessions,"  but  that  is  not  so ;  for, 
by  examining  the  55  G.  3.  c.  68.,  and  the  13  G.  3. 
c,  78.,  together,  it  will  clearly  appear,  that  this  ex- 
pression, which  is  used  throughout  both  acts,  in 
every  clause,  merely  means  justices  of  the  limits  within 
which  the  particular  highways  happen  to  lie ;  nor  will 
the  words,  by  such  ways  and  means,  &c.,  do  so,  for 
these  have  only  reference  to  the  ways  and  means,  ex- 
ceptions, and  conditions,  of  selling  the  highway,  when 
stopped  up,  and  have  no  reference  to  the  stopping  it 
up;  and  these  will  be  found  detailed,  in  the  17th 
section  of  the  13  G.  S.  c.  78.  Here  the  justices  have 
followed,  literally,  the  words  of  die  act ;  and  great  in- 
convenience would  follow,  if,  six  months  after  a  way 
has  been  stopped,  after  an  appeal  made,  which  has  failed, 
after  the  land  has  been  sold,  and  the  money  appropri- 
ated, a  party,  by  certiorari,  should  be  able  to  overturn 
all  this,  and  that,  more  especially,  in  a  case  where,  by 
the  fourth  section  of  the  55  G.  3.  c.  68.,  it  is  declared, 

that, 


The  King 
agtnnsi 
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that,  aRer  the  appeal  shall  have  been  determined,  it  1820. 
shall  be  binding  and  conclusive  on  all  persons  whomso- 
ever. If  the  13  G.  S,  c.  78.  is  to  be  incorporated  with 
the  55  G.  3.  c.  68.,  it  should  be  so  altogether,  and  then  Shkkard. 
the  certiorari  is  taken  away.  [^Abbott  C.  J.  There  is 
no  clause  in  the  55  G.  3.  c,  68.  which  takes  it  away; 
and,  unless  that  be  so,  it  lies  by  the  common  law.]  ' 

Hussellj  contra.     No  satisfactory  reason  can  be  given 
why  an  order  for  diverting  an  highway  should  be  made 
at  a  special  sessions,  and  an  order  for  stopping  up  an 
unnecessary  highway  should  not.     Indeed,  the  latter 
case  is  a  fortiori;   for    there    the  public  are  wholly 
deprived  of  their  antecedent  rights,  and,  in  the  other 
case,    their   rights  are   only  abridged.     So  that  both 
cases  are,  to  say  the  least,  within  the  same  mischief; 
and  it  is,  therefore,  fair  to  infer,  that  the  intent  of  the 
legislature  was,  to  include  them  within  the  same  salu- 
tary regulations.     Plawdetij  S6S.j  is,  an   authority  to 
shew,  that  this  is  the  sound  mode  of  construction  of  an 
act  of  parliament;  and  besides,  there  are  the  words 
**  said    justices,"    which   refer  to   those    next    ante- 
cedent, viz.  ^'  said  justices,  at  some  special  sessions/' 
And  if  it  be  once  established,  that  this  order  must  be 
made  at  a  special  sessions.  Rex  v.  The  Justices  of  Wor- 
cestershire has  decided,  that  the  special  sessions  must 
be  specially  convened  by  notice  to  all  the  justices  re- 
siding within  the  limits.      The  order,  therefore,  should 
have  appeared,  on  the  face  of  it,  to  have  been  made  at 
a  special  sessions ;  and  that  not  being  so,  it  must  be 
quashed  for  insufficiency. 

Abbott  C.  J.  I  have  already  expressed  my  opinion, 
thati  in  this  case^  the  certiorari  is  not  taken  away ;  and 

then 
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1820.        then  the  only  question  remaining  is,  whether  this  order 

is,  on  the  face  of  it,  bad,  it  not  being  stated  to  have 

agama  been  made  at  a  special  sessions.  I  think  that  it  is  bad 
on  that  ground.  It  seems  to  me,  that  an  order  like 
this  must,  under  the  55  G.  3.  c.  68.  s.  2.,  be  made  at 
a  special  sessions.  It  is  admitted,  that  an  order  for 
diveiting  a  road  must  be  so  made,  and  no  reason  can 
be  assigned  for  such  a  provision  in  that  case,  which  will 
not  apply,  with  equal  or  greater  force,  to  the  present 
I  think  there  are  words  in  this  clause  sufficient  to  shew 
this  to  be  the  intention  of  the  legislature.  After  enact- 
ing, that  the  justices,  at  some  special  sessions,  shall  have 
power  to  divert  highways,  it  proceeds  to  state,  "  And 
also,  when  it  shall  appear,  upon  the  view  of  any  two  or 
more  of  the  said  justices,  that  a  highway  is  unneces- 
sary, it  shall  and  may  be  lawful,  by  order  of  such  jus- 
tices, or  any  two  of  them,  to  stop  it  up."  Now  the 
words  ^^  said  justices"  may,  as  it  seems  to  me,  refer 
to  the  previous  words,  ^'  such  justices,  at  some  special 
sessions :"  if  so,  it  will  carry  the  plain  intent  of  the 
legislature  into  effect,  and  avoid  the  incongruity  which 
would  otherwise  arise.  I  am  of  opinion,  therefor^ 
that  this  order,  and  the  order  of  sessions  confirming  it, 
must  be  quashed. 

Bayley  J.  I  am  of  the  same  opinion.  It  was  de- 
termined, in  Rex  v.  The  Justices  of  Worcestershire^  that^ 
in  order  to  constitute  a  special  sessions  properly,  all  the 
justices  acting  and  residing  within  the  limits  must  be 
convened ;  ai\d  this  is  a  salutary  regulation  to  prevent 
an  improper  exei%ise  of  such  a  power  as  the  present. 
It  seems  to  me  that  in  the  55  G,  3.  c.  G8.  s.  2.  the 
words  ^^  special  s^oos"  have  been;  by  some  accident, 

offlit^ 
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omitted.     But  I  think  we  may  take  the  words  *^  said        J  820. 
justices"  as  referring  to  the  justices  immediately  ante- 
cedent,  who  are  justices  at  some  special  sessions.    This      ^against 
will  supply  the  accidental  omission,  and  carry  into 
effect  the  intention  of  the  legislature.     This  order  is, 
therefore,  bad. 

HoLROYD  J.  I  have  had  great  doubts  in  the  course 
of  this  argument, .  whether  it  was  necessary,  under  the 
particular  words  of  this  clause,  that  such  an  order  as 
the  present  should  be  made  at  a  special  sessions.  But, 
considering  the  words  altogether,  and  the  intent  of  the 
legislature,  and  the  incongruity  which  would  arise  if  we 
were  to  hold  different  regulations  applicable  to  the  pre- 
sent case,  and  the  case  where  a  highway  is  diverted,  I 
am  now  satisfied  that  it  is  requisite  that  the  order  should 

be  made  at  a  special  sessions.  My  doubt  arose  from  not 
being  clearly  of  opinion  that  the  words  "  said  justices" 
referred  to  the  words  "  said  justices  at  some  special 
sessions,"  used  in  the  previous  part  of  the  clause.  How- 
ever, considering  that  the  general  intention  of  the  act 
was  manifestly  to  give  the  the  public  the  benefit  of  such 
a  regulation,  I  think  that  in  this  case  the  order  is  bad. 

Best  J.  The  object  of  this  act  was  plainly,  as  ap- 
pears from  the  preamble,  to  protect  the  rights  of  public 
It  ought,  therefore,  to  receive  a  liberal  construction. 
The  object  was  to  give  every  possible  degree  of  publicity 
to  orders  like  the  present ;  and  we  should  entirely  de- 
feat this  if  we  were  to  give  the  construction  to  it  which 
is  contended  for  by  those  who  argue  in  support  of 
this  order.  For  it  would  follow,  that,  even  after  a 
special  sessions,  consisting  of  many  magistrates,  had 

refused 


420 


CASES  IN  HILARY  TERM 


1820. 


The  KiKo 

against 
SHirrAEO. 


refused  to  make  such  an  order,  two  justices  might  after- 
wards do  so.  That  would  be  an  absurd  consequence^ 
which  the  legislature  never  could  have  intended*  The 
public  inconvenience,  which  would  arise  from  permit- 
ting such  an  order  as  this  to  be  made  not  at  a  special 
sessions,  seems  to  me  to  be  greater  than  that  arising 
in  the  case  where  a  way  is  diverted.  I  think,  there- 
fore, that  this  order  must  be  made  at  a  special 
sessions..  It  is  argued,  that  the  legislature  have  not 
said  so.  But  the  words  "  said  justices"  seem  to  mc 
to  refer  to  the  justices  at  some  special  sessions ;  and, 
even  without  these  words,  I  should  be  of  opinion  that 
the  words  "  special  sessions"  must,  from  the  manifest 
intent  of  the  legislature,  over-ride  the  whole  clause.  I, 
therefore,  fully  concur  in  the  opinion,  that  both  these 
orders  ought  to  be  quashed. 

Both  orders  quashed. 


Saiunlay, 
February  5th. 

The  writ  of  ha- 
beas corpus  at 
common  law, 
although  a  writ 
of  right,  is  not 
grantable  of 
course,  but 
only  on  mo- 
tion in  term 
time,  stating  a 
probable  cause 
for  the  applica« 
tion,  and  veri- 
fied by  affida- 
vit :    Quaere, 
whctlier  under 
the  Stat.  31. 
Car.  2.  c.  2., 
which  only  ap- 
plies to  cases 
where  the  ap- 
plication is 
made  to  a  Judge 


Hobhouse's  Case. 

T  EVANS  moved,  on  Thursday^  Fehmary  3.,  for 
a  habeas  corpus,  to  bring  up  the  body  of  John 
Cam  Hobhouscj  Esquire,  on  an  affidavit,  that  he  was 
confined  in  Newgate^  by  a  warrant  from  the  Right 
Honourable  Charles  Manneis  Sutton^  Speaker  of  the 
House  of  Commons,  a  copy  whereof  was  annexed. 
Being  desired  to  point  out  his  objections  to  the  war- 
rant, he  contended,  that  he  was  not  bound  to  do  so, 
because  the  writ  of  habeas  corpus  was  grantable,  in  the 

first  instance  as  of  course;  and  the  proper  time  for  point- 
ing out  the  defects  of  the  warrant  would  be,  upon  the 


ia  TacatioDi  the  writ  be  grantable  of  course. 
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return  to  the  writ.     And  he   cited  Bex  v.  Hower  (o),        182a 
where  Lord  Ketwon  said,  that  the  Court  were  bound        ""■^ 

HOBBOUU  f 

to  grant  the  writ ;  and  he  also  referred  to  stat.  31  Car*  2^  Cmc 
c.  2.  s.  10.,  where  a  judge  in  vacation  is  directed  to  do 
it,  under  a  penalty  of  500/«,  upon  refusal ;  which  was  a 
proof  of  the  opinion  of  the  legislature  on  the  point. 
The  Court,  upon  this,  (absente  BayUy  J.)  granted  the 
writ;  and,  upon  the  return  of  it,  the  prisoner,  in 
person,  took  several  objections  to  the  Speaker's  war- 
rant, which  were  over-ruled ;  and  he  was,  accordingly, 
remanded.    The  prisoner  having  quitted  the  Court, 

Abbott  C.  J.    I  wish  to  express  my  opinion  as  to 
the  propriety  of  granting  this  writ  of  habeas  corpus. 
It  seems  to  me,   that  the  Court  are  not  bound,  as  of 
course,  and  without   any  cause  shewn,  to  grant  this 
writ  in  the  first  instance.     It  would  be  a  very  strange 
inconsistency  in  the  law  of  Englandj  if  we  were  bound 
to  do  an  act  nugatory  in  itself,  and  that  would  be  the 
case,  if,  upon  a  view  of  the  copy  of  the  warrant,  a 
writ  was,  of  course,  to  issue,  the  only  effect  of  which 
would  be,  that,  upon  the  return  to  it,  the  prisoner  must 
be  remanded.  When  this  application  was  made,  we  were 
referred  to  a  dictum  of  Lord  Kenyoriy  in  Bjex  v.  Flamerj 
and,   in  deference  to   that  authority,  we  granted  the 
writ.  But  I  think,  upon  subsequent  consideration,  that 
we  ought  not  to  have  granted  it,  inasmuch  as  it  then 
appeared,  that  it  could  be  of  no  use  whatsoever  to  the 
prisoner.     There  is  a  very  elaborate  opinion,  delivered 
by  Lord  C.  J.  JVUmot,  in  1758,  in  the  House  of  Lords, 
in  answer  to  a  question  put  by  that  House,  whether,  in 

(a)  8  T.  S.  324. 
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liiOi        GtMs  iiot  withiti  the  SI  Car.  9.  c.  2.^  writs  of  hitttau 
" — '         <H>rpiM  ad  iubjidendum,  by  the  law,  as  it  then  stood^ 
CMC.         ought  to  issue  of  course,  or  upon    ptnbabie  caose^ 
verified  by  aflSdavit.  {a)     He  there  states  it  to  be  hk 
opinion,  that  those  writs  ought  not  to  issue  of  course  | 
adding,  that  a  writ  which  issues  on  a  probable  caUsi!^ 
verified  by  aflSdavit,  is  as  much  a  writ  of  right  as  a 
writ  which  issues  of  course.     And  again,  page  87.^  be 
says^   ^^  There  is  no  such  thing  in  the  law  as  writs 
of  grace  and  favour  issuing  from  the  Judges.    Thcf 
are  all  writs  of  right,  but   they  are  not  all  writs  of 
course."  And  in  page  88.  "  writs  of  habeas  corpus  upon 
imprisonment,  for  criminal  matters,  were  never  writs  of 
course;   they  always  issued  upon    a  motion,   gf&fted 
on  a  copy  of  the  commitment ;  and  casfs  may  be  put, 
in  which  they  ought  not  to  be  granted."     1  LeiK  1. 
Comberb.  7^>   If  malefactors  under  sentence  of  death,  in 
all  the  gaols  of  the  kingdom,  could  have  these  writs  of 
course,  the  sentence  of  the  law  might  be  suspended, 
and,  perhaps,  totally  eluded  by  them.     The  31  Car  2. 
c.  2.  makes  no  alteration  in  the  practice  of  the  courts, 
in  granting  them :  they  are  still  moved  for  in  term  time^ 
upon  the  same  foundation  as  they  were  before ;  and  when 
a  single  Judge,  in  vacation  time,   grants  them  under 
31  Car*  2.  c.  2.,  in  criminal  cases,  a  copy  of  the  com- 
mitment,  or  an  affidavit  of  the  refusal  of  it,  must  be 
laid  before  him.     He  must  judge,  even  in  that  case, 
whether   treason  or   felony  is  specially  expressed   in 
the  warrant  of  commitment;    and  there  have  been  a 
great  number  of  cases,  where  a  doubt  has  arisen,  oa 
the  frame  and  wording  of  the  warrant ;  so  that,  even 
upon  the  act,  the  probable  cause  of  bailing  is  really 

(o)  WUrmt'iQpinimsttndJudgrMrUs,  81. 

dis* 
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disdoied  to  the  Judge^  unless  the  copy  of  the  commit-        1820. 
ment  is   refused,  and  then  the  law  will  presume  every         """" 
thing  against  it ;  and  in  cases  out  of  the  act^  which  take  om. 

in  all  kinds  of  confinement  and  restraint,  not  for  Cri- 
minal or  supposed  criminal  matter,  and  to  which  this 
question  rdates,  it  has  been  the  uniform  uninterrupted 
practice,  both  of  the  Gourt  of  King's  Beilch  add  of  the 
Judges  of  that  court,  that  the  foundation  upon  which 
the  writ  is  prayed  should  be  laid  before  the  Court  or 
Judge  who  awards  it.  I  fuUy  concur  in  tbjs  opinion, 
and,  therefore,  I  desire,  that  our  having  granted  this 
writ  may  not  be  considered  as  any  authority  to  sh^w 
that  this  Court  is  bound  to  grant  a  writ  of  habeas 
corpus,  as  of  course,  and  without  any  ground  being 
stated  for  our  interference. 

Bayley  J.  concurred. 

HoLROYD  J.  The  dictttm  of  Lord  Kenyon^  in  Mex 
T.  Flower^  was  the  reason  of  our  granting  the  writ  in 
the  jRrst  instance,  although  it  was  contrary  to  the  im- 
pression on  my  mind  at  the  time.  Even  upon  31  Car.  2. 
I  should  think  it  very  questionable,  whether  the  writ 
was  grantable  of  course;  for  that  act  directs  a  Judge 
to  grant  the  writ  in  vacation,  upon  view  of  the  copy  of 
the  warrant.  Now  for  what  purpose  is  he  to  view  the 
warrant,  unless  he  is  to  judge  of  the  validity  of  the 
commitment  ?  It  is  admitted,  that  he  must  judge  of  it 
afterwards,  and  must  either  discharge  or  remand  the 
prisoner  accordingly.  Then  why  should  he  not  do  so  at 
first  ?  This,  however,  is  not  an  application  within  that" 
act,  being  for  a  habeas  corpus  at  common  law ;  and  iti 
that  case  it  is  laid  down  by  Lord  C.  J.  fVilmotj  that 
the  party  applying  for  the  writ  must  lay  a  reasonable 

F  f  2  ground 
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1820*       ground  before  the  Court,  in  order  to  induce  them  to 
grant  the  writ. 


HoBHoun's 

CtM* 


Best  J.  When  this  writ  was  moved  for^  we  were 
pressed  with  the  opinion  of  Lord  Kemfon^  in  Rex  v. 
Hvtoer^  which  seemed  to  support  the  claim  then  insisted 
upon.  The  Court  did  not  then  think  that  that  opinion 
was  well  founded.  But,  as  it  was  a  matter  of  great  im- 
portance to  the  liberty  of  the  subject,  we  thought  it 
proper  that  the  matter  should  be  well  considered.  I 
am  now  convinced,  that  when  we  see  that  the  party, 
when  brought  before  us,  must  be  remanded,  we  are  not 
bound  to  grant  the  writ.  It  would  be  manifestly  absurd  to 
bring  a  person  from  Coi^nwall  or  Northumberland^  when 
the  Court  knew,  at  the  time  when  the  writ  was  moved 
for,  that  the  prisoner,  when  brought  before  them, 
must  be  remanded.  The  Court,  in  Rex  v.  Schiever  (a), 
refused  the  writ,  when  it  appeared  that  the  person  ap- 
plying was  a  prisoner  of  war ;  and  the  same  thing  was 
done  by  the  Court  of  Common  Pleas,  in  the  Spanish 
sailor's  case,  (i)  If  the  Court  could  not  examine  into 
the  legality  of  the  custody,  until  the  prisoner  was 
brought  before  them,  they  ought  to  have  granted  the 
writs  in  both  those  cases ;  but  they  said,  03  the  prisoners 
must  be  remanded  when  brought  before  them,  they 
would  refuse  the  Avrit.  The  cases  in  which  prisoners 
have  a  right  to  the  writ  are  where  they  are  detained 
in  prison,  when  they  are  entitled  to  be  admitted  to 
bail.  This  right  is  secured  to  such  prisoners  by  the 
31  Car.  2.  c.  2.  Before  the  passing  of  that  statute, 
prisoners  committed  for  bailable  offences  were  some- 

{a)  2  Burr,  766.  {b)  2  Black*  Bep.  1S24, 

times 
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times  kept  for  a  long  time  in  prison,  without  being  1820* 
brought  to  trial.  To  prevent  this  grievous  oppression}  — 
the  habeas  corpus  act  directs,   that  if  any  person  be  Cmc. 

committedi  or  detained  for  any  crime,  unless  for  treason 
or  felony,  other  than  persons  convict,  or  in  execution 
by  legal  process,  he  may  apply  to  the  liord  ChanceUor, 
or  a  Judge  in  vacation,  and  the  person  so  applied  to  is  to 
cause  such  prisoner  to  be  brought  before  him,  and  to  dis- 
charge him  from  imprisonment,  upon  his  recognizance  to 
appear  in  the  court  where  his  offence  is  cognizable.  In 
cases  which  come  under  this  statute,  a  single  Judge 
may,  perhaps,  be  obliged  to  grant  the  writ  as  of  courscj^ 
but  in  no  other ;  and  the  provisions  of  this  law  do  not 
apply  to  writs  grantable  by  the  Court  in  term  time.  I, 
therefore,  fully  concur  in  the  opinions  alreftdy  pro* 
nounced  on  this  subject. 

The  prisoner  was  remanded. 


John  Cooper  against  Jones,  Gent.  2^*%. 

February  Sth^ 

TPROVER  for  title-deeds  of  a  farm,  called  the  Withy  A  testirtor  hat - 

Stakes  farm,  detained  by  defendant  on  the  behalf  devised  tt  foiu 

of  James  Coopei'  the  younger,  under  the  following  cir-  ^wuhl^^t 

cumstances :  James  Cooper  the  elder  having  three  sons,  f"^IJi^|^^* 

James.  John,  and  George^  made  his  will,  dated  October  ^  ™y  ^^ 

'  °  youDgatt  SODS, 

30th,  171)8,  and  devised  as  follows ;  first,  I  leave  the   J^^  *nd 

^  .  ,       ,,  1  ,  George,  equally 

Withy  Stakes  farm,  with  all  appurtenants  thereto  be*  between  them, 

share  and  share 
alike;  and  Ten- 
tail  the  said  farm  on  the  male  heirs  of  John  and  Georget  being  bom  in  wedlodi.    There 
being  no  devise  over,  it  was  held,  that  cross- remainders  could  not  be  raised  by  implicadoHi 
and  tliat  on  the  death  of  George  without  issue,  his  moiety  went  to  the  heir  at  law, 

F  f  8  long. 


JONIS. 
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1890.        longing,   to  my  two  sons,  John   Cooper  and  George 
'  CoopeTy  equally  between  them,  share  and  share  alike^ 

agabui  and  all  my  household  goods,  and  my  whole  stock  of 
cattle,  and  husbandry  ware  of  all  kinds  whatsoever, 
with  all  my  bonds,  bills,  and  book-debts,  and  cash,  and 
personal  property,  paying  all  my  debts,  funeral  ex«- 
pences,  and  legacies  hereinafter  named ;  and  I  entail 
the  JVith/  Stakes  &rm  on  the  male  heirs  of  John  Cooper 
and  George  Cooper^  being  bom  in  wedlock.  The  tes- 
tator afterwards  departed  this  life,  without  altering 
or  revoking  his  said  will,  leaving  the  plaintiff  and 
George  Cooper,  and  James  Cooper  his  eldest  ion 
and  heir  at  law,  him  surviving.  The  will  was  duly 
proved  in  the  consistory  court  of  Liiebfield,  On  the 
30th  day  of  October,  1810,  George  Cooper,  one  of  the 
devisees  in  the  said  will  of  the  Withy  States  farm, 
having  survived  the  testator,  afterwards  died  intestate 
and  without  issue.  In  consequence  of  this  the  plaintiff 
claimed  to  be  entitled  to  the  entirety  of  the  Wit?y 
Stakes  farm  under  the  will ;  and  Jarnes  Cooper  claimed 
one  moiety  of  it  as  heir  at  law  both  of  the  testator  and 
of  George  Cooper. 

Abraham,  for  the  plaintiff.  No  case  can  be  cited 
where  any  Court  have  decided  that  for  want  of  a  devise 
over  crossrrcmainders  cannot  be  implied.  The  rule 
seems  to  be,  that,  whenever  the  Court  can  collect  the 
intention  of  the  testator  to  be  that  no  part  of  the  estate 
should  go  to  the  heir  at  law  till  the  happening  of  a  par- 
ticular event,  they  will  imply  cross-remainders  in  the 
mean  time*    In  Davenport  v.  OtdU  (a).  Lord  Hard- 

(a)  1  Atk.  579. 

"voicke 
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wicke  decided   againfit   the  cro6s<einamders   on  the        1830. 
ground  of  the  words  "  several  and  respective,"  which        . 

Coorn 

were  there  introduce^ ;  and  Comber  v.  Hill  (^)|  and        agmHtt 


Williams  v.  Brown  ((),  proceed  also  on  the  word  ^^  re- 
spective :"  but  those  cases  do  not  seein  to  have  been 
adopted  as*  9ound  decisions ;   for  in    Wright  v,  i/(^ 
ford  {c)j  Wfltson  v.  JFoson  (d),  and  Doe  v.  WM  (^),  a 
different  rule  prevailed ;  and  in  the  two  last  cases  the 
Court  diregarded  the  word  respective  as  being  imma- 
teriaL    And  in  Stephens  v.  Green  {/)$  the  Lord  Chan- 
cellor acceded  to  the  same  opinion.    It  is  true  that  in 
all  these  cases  there  was  a  limitation  over;  but  that  was 
not  the  only  circumstaace  relied  on  by  the  Court ;  for 
in  Phipard  v.  Mansfield  {g)^    WiUesi.  relies    pn    the 
circumstance  of  the  will  containing  thp  words  he^n  of 
their  bodies,  as  well  as  the  limitation  over.     Besides, 
this  is  a  devise  to  two  only ;  -  and  in  that  case  the  law 
makes  a  presumpticHi  in  favour  of  cross-remainders, 
which,  as  has  been  justly  observed,  is  almost  aTways 
consistent     with     the    testator's     intention,    Pery   v. 
White,  {h)     Hei*e  the  testator    leaves  a  farm  to  his 
two  youngest  sons,  equally  between  them,  and  then 
adds,  after  some  intermediate  devises,  ^'  And  I  entail 
the  Withy  Stakes  fann  on  the  male  heirs  of  John  and 
George  Cooper^  born  in  wedbck."     It  was,  therefore, 
bis  intention  that  so  long  as  any  of  their  male  descend- 
ants survived,  that  the  farm  should  belong  to  them. 
And,*in  order  to  carry  this  into  effect,  cross-remainders 
must  be  implied  in  the  present  case. 

(a)  Str.  969.  (6)  Sir,  996, 

(c)  Cowp.  31.  (d)  2Eiut,S6. 

(r)  1  Tauni.  234.  (/)  17  Vet.  78. 

(ri  Cow2h  798.  (A)  Cowp.  777. 

Ff4  W.D.Evam, 
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1820.  W.  D.  EvanSi  contra,  was  stopped  by  the  Court 


agqintt  AbbottC.  J.    It  is  admitted  that  no  case  can  be  cited 


Jona, 


in  which  the  Court  have  defeated  the  claim  of  the  hdr 
at  law,  unless  there  are  words  in  the  will  by  which  the 
testator  has  clearly  indicated  his  intention  that  the  heir 
at  law  should  take  nothing  until  the  happening  of  some 
particular  event.  Now,  no  such  words  can  be  pointed 
out  in  the  present  case.  The.  words  are,  *^  I  leave  die 
TVitky  Shakes  farm,  &c.  to  my  two  sons  John  and 
George^  equally  between  them,  share  and  share  alike." 
And  he  afterwards  adds,  '<  And  I  entail  the  Witfy 
Stakes  farm  on  the  male  heirs  of  Jokn  and  George^ 
being  bom  in  wedlock."  Now,  these  latter  words  only 
enlarge  the  previous  estate  for  life  into  an  estate  tail; 
but  they  leave  the  question  untouched  as  to  the  tenancy 
in  common.  I  think,  therefore,  that  John  and  George 
were  tenants  in  common  of  the  Withy  Stakes  farm,  and 
that  we  cannot  raise  cross-remainders  between  them  by 
implication.  The  consequence  of  this  is,  that  on  the 
death  of  George  without  issue  his  share  went  over  to 
JameSf  the  eldest  soii,  as  heir  at  law.  The  defendant, 
therefore,  is  entitled  to  our  judgment. 

Bayley  J.  The  usual  ground  on  which  the  courts  of 
justice  have  relied  for  raising  cross-remainders  by  im- 
plication is  the  language  used  in  the  limitation  over.  If^ 
from  that  language,  it  appears  to  have  been  the  intention 
of  tlie  testator  that  the  whole  estate  should  go  over  to 
the  heir  at  law  together,  and  that  no  part  of  it  should 
descend  to  him  till  the  happening  of  a  particular  event, 
the  Court  have  said  that  cross-remainders  ought  to  be 
implied.     In  the  case  of  Phipard  v.  Mansfield  no  such 

words 
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words  could  be  found,  and  the  Court  held  that  cross*         1820. 
reitiamders  could  not  there  be  raised  by  implication.         " 
This  case  is  stronger  than  that ;  for  here  there  is  no         agwut 
ulterior  limitation  at  all.     And  it  seems  to  me  that  in  ^*'*' 

case  we  were  to  decide  for  the  plaintiff  now,  it  would 
next  be  contended,  that  if  there  was  a  devise  to  two 
persons  of  an  entire  estate  in  tail,  as  tenants  in  com- 
mon, cross-remainders  ought  to  be  implied  between 
them.  The  words,  "  I  entail,"  &c.  are  here  not  words  of 
purchase,  but  of  limitation.  I  am,  therefore^  of  opi- 
nion, that  the  heir  at  law,  upon  the  event  which  has 
happened,  became  entitled  to  the  moiety  of  the  WiiAy 
Stakes  farm,  and  that  the  plaintiff  must  be  nonsuited. 

HoLBOYD  J.  I  am  of  the  same  opinion.  There 
must  be  some  circumstance  manifesting  the  testator's 
intention  to  be  so,  in  order  to  induce  the  Court  to  raise 
cross-remainders  by  implication,  even  as  between  two 
persons.  Here  there  is  nothing  from  which  such  an 
intention  can  be  ascertained;  and  that  being  so,  the 
rule  of  law,  that  cross-remainders  are  not  to  be  implied, 
must  prevail.     Here,  the  only  effect  of  the  subsequent 

words  in  the  devise  was  to  enlarge  the  estates  for  life 
into  estates  tail.  But  the  devisees  still  remained  tenants 
in  common  of  the  Witfn^  Stakes  ferm. 

Best  J.  There  is  nothing  in  this  case  from  which 
we  can  raise  cross-remainders  by  implication.  All  that 
the  Courts  have  said  is,  that  they  will  favour  cross- 
remainders  between  two.  But  from  that  circumstance 
alone  they  have  never  said  that  they  would  raise  them. 
In  all  the  cases  it  is  the  language  of  the  devise  over  on 

which 
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Cdonrs    . 
jMnuk 


which  the  Coorts  have  relied.  Here,  there  is  no  fucb 
devise  in  the  will.  I  think,  therefore,  that  the  deficnd- 
ant  is  entitled  to  our  judgment. 

Judgment  of  nonsuit 


Februttty  8th. 

la  an  action 
upon  a  bill  of 
exchange  with 
several  indorse- 
ments, by  a 
plaintiff  who 
had  paid  the 
bill  under  pro- 
test for  the  ho- 
nour of  one  of 
the  indorsers,  it 
-was  held  suffi- 
cient, eVen  upon 
special  demur- 
rer, to  state 
that  he  had 
paid  the  bill 
according  to 
the  usage  and 
custom  of  mer- 
chants, without 
suting  that  he 
had  paid  it  to 
the  last  in- 
dorsee. 


Cox  against  Earle. 

T)ECLARATION  upon  a  bill  of  exchange,  bear^ 
ing  date  2lst  Jttli/y  1S19,  drawn  upon  the  de- 
fendants, payable  in  Lcmdoriy  three  months  after  date^ 
to  the  order  of  D.  Light/It  and  Co.  for  250/.  sterlings 
accepted  by  defendants,  and  indorsed  by  LigfUfit  and 
Co.  to  Merchant,  and  by  Merchant  to  Bauer,  with 
several  intermediate  indorsements ;  the  last  indorsee 
being  Sir  Richard  Car  Glyn  and  Co.  The  present- 
ment of  the  bill  for  payment  was  then  stated,  and 
that  Glyn  and  Co.  caused  it  to  be  protested  for  non- 
payment ;  and  that  the  plaintiffs,  according  to  the  usage 
and  custom  of  merchants,  appeared  before  the  notary 
public  by  whom  the  bill  had  been  protested,  and  de- 
clared they  would  pay  the  same  under  protest,  for 
honour  of  the  second  indorser ;  and  that  they,  there- 
upon, according  to  the  usage  and  custom  of  merchants, 
paid  the  bill,  under  protest*  To  this  declaration  there 
was  a  special  demurrer,  and  the  cause  assigned  was, 
that  it  .did  not  appear  to  whom  the  plaintiffs  paid  the 
bill,  under  protest,  or  that  it  was  paid  to  the  holder ; 
or  that  the  plaintiffs  became  the  legal  holders  thereof, 
by  virtue  of  such  payments,  or  otherwise;  and  now 
the  case  was  argued  by 


Parke, 


£*AU. 
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Parke^  in  support  of  the  demurrer^     It  does  not  ap-         1820, 
pear  that  the  plointiiis  paid  the  bill  to  any  person  who        — — 
had  a  legal  title  to  it     The  custom  of  merchants  is         agiAut 
stated)  in  the  case  of  Lewin  v.  Brunetti  (tf ),  to  be,  that 
the  person  who,  for  the  honour  of  the  indorser^  pays 
the  lost  indorsee  the  amount  of  the  bill,  may  maintain 
an  action  upon  it :  but  this  declaration  does  not  shew, 
that  the  party  to  whom  the  payment  was  made  was 
the  indorsee,  or  had  any  title  to  the  bill.     In  the  above 
cited  case,  this  objection  was  taken  upon  error ;  and  the 
Court  there  held,  after  several  arguments,  [Pollexfen 
C.  J.  haesitante,)   that  it  was  well  enough  after  verdict, 
for  it  was  then  to  be  presumed,  that  there  was  suffici- 
ent proof,   at  the  trial,  that  it  was  duly  paid,  viz.  to 
the  last  indorsee.     It  appears,  therefore,  to  have  been 
the  opinion  of  the  Court,  that  the  objection  was  good) 
upon  special  demurrer;  and  that  case  is  an  authority  .in 
in  point.     A  person  paying,  for  the  honour  of  a  party, 
to  a  bill,  stands  in  the  situation  of  an  Indorsee ;  but, 
by  analogy  to  a  declaration  by  an  indorsee,  all  the  steps 
by  which  his  title  Is  n^^e  out  should  be  stated  in  the 
declaration;  and  if  thele  be  any  defect  pointed  out, 
on  demurrer,   the  declaration  is  bad.     Here  the  ob- 
jection is,  that  the  title  of  the  plaintiff  is  not  properly 
made  out,  as  it  is  not  stated  that  he  paid  it  to  the  in- 
dorsee. 

■ 

Per  Curiam.  Payment  to  a  wrong  person  is  no 
payment.  If  an  issue  were  taken  on  the  fact  of  pay- 
ment, the  affirmative  could  not  be  supported,  unless 
it  were  shewn,  that  the  payment  was  made  to  the  right 

(a)  LvM*  899. 

per- 


EiJULK. 


432  CASES  IN  HILARY  TERM 
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18S0.        person.     In  this  case^  it  is  expressly  averred,  that  the 
"— ^        payment  was  made  according  to  the  custom  of  mcr- 

Cox 

ag^dtut  chants.  There  was  no  such  averment  in  Lewin  v.  Bnh 
Tietliy  and  that  is  a  material  distinction  between  the 
two  cases. 

Judgment  for  the  Phuntiff 

JR.  V»  jRichardsj  contra,  was  to  have  argued  in  sop- 
port  of  the  declaration. 


The  King  against  Borron,  Esq. 


Where  ft  crimU  T\ENMANf  in  last  Michaelmas  term,  obtained  a  rule 

is  ftpplied  for  nisi,  for  a  criminal  mformation  against  the  defend- 

5&te*thr'  ant,  a  magistrate  for  the  county  of  Lancaster.     On  the 

Totrtkn^t*^^  last  day  of  that  term,  J.  WiUiams  shewed  cause  against 

whether  the  act  ^^^  j^jg    j^j  Dcnman,  Chitty^  and  Hill  were  heard  in 

done  be  found  ^           '^ 

on  investigation  support  of  it.     The  circumstanccs  of  the  case  were  so 

to  be  strictly 

right  or  not,  fully  stated  by  the  Lord  Chief  Justice,  in  pronouncing 

proceeded  from  the  judgment  of  the  Court,  in  the  course  of  this  terra, 

wjMdveror*^"  that  it  has  been  thought  proper  to  omit  them  here. 

corrupt  'molire  (j^^^,^  ^^^,^      ^^ 
(amongst  which 
fear  and  favour 
are  generally 

included.)  or  Abbotf  C.  J.     In  the  coursc  of  the  last  term,  a  rule 

from  niisuke  or  ,              i»       •           r^r      •»/      »       -r^ 

error  only.    In  was  granted,  on  the  application  ot  Mr.  Lnarles  Pearson^ 

the  Court  wiU  ^^1^  attorney  of  the  city  of  Lojidon^  calling  upon  John 

"*?  ^^^di  -^'*^^""'  Borron,  esquire,  one  of  his  majesty's  justices  of 

in  the  investi-  ^he  peace  of  the  county  of  Lancaster,  to  shew  cause 

gation  of  a  * 

charge  of  felony 

before  a  magistrate,  an  attorney  is  only  as  a  matter  of  courtesy  permitted,  but  has  no  right 

to  be  present;  nor  can  he  comment  on  the  evidence  so  as  to  apply  the  law  to  it.  unless  he 

be  re(|uested  by  the  magistrate  to  give  his  opinion  and  advice  upon  the  case. 

whv 
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why  a  criminal  information  should  not  be  exhibited        1820. 
against  him,  for  refiising  to  take  the  examination  of  two      _.    — ^ 
persons,  of  the  names  of  Thomas  Richardson  and  Robert        agmu 
Rimmer^  on  a  charge  against  a  third  person,  of  having 
feloniously  cut  and  wounded  the  said  Thomas  RUhardr 
sofiy  on  the  1 6th  of  August  last,  at  Manchester.     Mr. 
Borron  is  a  justice,  acting  for  the  Warrington  division, 
and  not  for  the  division  of  Manchester^  wherein  the 
offence  was  alleged  to  have  been  committed.     Cause 
was  shewn  against  the  rule,  on  the  last  day  of  the  term ; 
and  it  appearing,  upon  the  arguments  of  counsel,  that 
an  important  question  was  supposed  to  be  raised,  re- 
garding the  execution  of  the  office  of  a  justice  of  the 
peace  on  the  one  hand,  and  the  right  of  the  subject  to 
enquiry  and  investigation  on  the  other,  we  thought  it 
expedient  to  peruse  the  affidavits  attentively,  before  we 
pronounced  our  rule  in  the  case,  which  could  not,  with- 
out great  inconvenience,  be  done  on  the  last  day  of  the 
term.     We  have,   accordingly,  perused  the  affidavits 
attentively,  during  the  late  vacation ;   and,  upon  such 
perusal,  it  appears  to  us,  that  the  application  for  a  cri- 
minal information  is  not  sustained.     The  application  is 
made  against  a  gentleman,  who  is  one  of  that  class  of 
persons  to  whom  this  country  is  under  as  great  obli- 
gations as  this  or  any  other  nation  is,  or  ever  was,  lo 
any  members  of  its  community ;  —  I  speak  of  the  gen- 
tlemen residing  in  the  different  parts  of  England,  who 
act  in  the  execution  of  his  majesty's  commission  of  the 
peace,  and  who  gratuitously  devote  a  great  portion  of 
their  time,  and  bestow  much  valuable,  but  often  thank- 
less labour,  in  the  administration  of  many  branches  of 
the  law ;  and,  among  others,  in  most  of  the  early,  and 
in  many  of  the  mature  stages  of  our  criminal  jurispru- 
dence. 
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18S0.        dcnce.    In  this  most  valuaUe  dasu^  many  persons  m 
^~~'       found  who  possess  a  sound   knowledge  of  the  law, 
agahui        United  with  the  most  useful  and  extensive  practical  in* 
formation.     They  are  called  upon,  in  manj  caaci  cf  a 
difficult,  and  in  many  of  a  delicate  kind,  and  aie^  in 
general,  addressed  by  those  who  apply  to  them  with 
the  respect  that  is  due  to  their  station  and  character. 
The  present  case  affords  an  unusual,  if  not  a  scdilary 
instance,  of  address,  in  the  language  of  demand  and 
menace.     They  are,  indeed,  like  every  other  subject  of 
this  kingdom,  answerable  to  the  law  for  the  faithful  and 
upright  discharge  of  their  trust  and    duties.      But, 
whenever  they  have  been  challenged  upon  this  head, 
either  by  way  of  indictment,   or   application  to  this 
Court  fbr  a  criminal  information,    the  quesdon  has 
always  been,   not  whether  the  act  done  migh^  upon 
full  and  mature  investigation,  be  found  strictly  rig^ 
but  from  what  motive  it  had  proceeded ;  whether  from 
a  dishonest,  oppressive,  or  corrupt  motive,  under  which 
description  fear  and  favour  may  generally  be  included, 
or  from  mistake  or  error.     In  the  former  case,  alone^ 
they  have  become  the  objects  of    punishment.      To 
punish  as  a  criminal  any  person  who,  in  the  gratuitous 
exercise  of  a  public  trust,  may  have  fallen  into  em« 
or  mistake  belongs  only  to   the  despotic  ruler  of  an 
enslaved  people,    and  is  wholly   abhorrent  from    the 
jurisprudence  of  this  kingdom.     Upon  these  principles, 
the  present  application  to  this  Court  is  to  be  decided 
by  us.     But  even  if  it  were  to  be  decided  upon  a  more 
strict  and  rigid  rule,  we  should  not  be  able  to  find  any 
error  or  mistake  in  the  conduct  of    Mr.  Bonrm^  ex- 
cept, perhaps,  that  of  having  shewn  too  much  attention 
to  an  application  made  to  him  in  a  most  improper  and 

unbe- 
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Qtibeooming  menoer^  Mr.  Ckarks  JBemnotij  of  Lombm^  iMO. 
tiie  person  now  applying  to  thii  Courts  informb  iH| 
by  bis  affidavk^  that  be  was  retaiaeoi^  on  the  23d  of 
Oetober  last,  by  TAemas  JBMardaem,  of  Mancke&ber^  to 
bring  before  tbe  proper  ttilMiBal  a  charge  wbudi  be 
bad  to  prefer  against  an  indiiriduali  whose  surname  b 
mentioned,  for  having  leloaioiisly,  &c.  cut  and  wounded 
the  said  Thomas  Richardson^  on  the  i6th  ef  Ai^gust^  at 
Manchester,  He  then  prooeeds  to  m^ition  tbe  facts 
of  the  case,  as  coHumnicated  to  him  by  TAmias 
JRichardson,  all  the  material  parts  wberec^  ate  also  men- 
tioned in  the  affidavit  <^  Thomas  Bdcbardson^  and  such 
of  them  as  are  said  to  have  been  witnessed  by  Bobert 
Rimmer  are  maitioned  in  his  affidavit  also.  Affidavits, 
to  be  sworn  by  these  two  persons,  were  pr€$)arad  by 
Pearson^  after  his  return  to  London^  and  sent  down  by 
him  to  Manchester ;  and  their  affidavits,  now  before 
the  Court,  appear  to  contain  maqy  expressions  not 
likely  to  be  used  by  persons  of  their  situation  in  life. 
These  affidavits  present  two  £su:ts  very  important  to 
the  present  enquii^ :  firsts  that  the  name  of  the  per- 
son, by  whom  the  supposed  felony  was  committed,  was 
unknown  to  RuAardson  and  Rimmer  at  the  time,  and 
not  discovered  until  after  the  assizes,  which  had  inter- 
vened between  the  subject  of  complaint  and  the  appli- 
cation to  Mr.  Borron ;  secondly,  that  the  attack  upon 
Richardson  was  tnade  v^uitonly  and  wilfully,  after  the 
meeting  at  Manchester  had  been  di^rsed,  by  the  au- 
thority of  the  justices  acting  in  that  district,  when 
Richardson  was  going  from  the  place  of  meeting  peace- 
ably, and  alone;  at  a  time^  therefore,  and  under 
dircomstances,  in  which  those  who  had  ordenod  tbe  dis- 

>pertion  of  the  meet]Sg»  vrtiether  aaeh  order  bad  been 

pro- 
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1890.        properly  or  improperly  giveDi  could  not  be  responflible 
— — ^        for  the  act  of  the  supposed  offender.     Pearson  further 

Hie  Knro 

agndaut        States  a  measure  adopted  by  hunself,  for  the  purpose 
of  satisfying  himself  that  Richardson  had  not  mistaken 
the  person  accused,  in  which  he  appears  to  have  con* 
ducted  himself  with  becoming  caution.     The  first  of 
these  facts,  namely,  the  discovery  of  the  name  of  the 
offender,  after   the  assizes,   does  not  af^iear  to  hsie 
been  communicated  to  Mr.  Barron.    According  to  die 
representation  made  to  him,  the  supposed  offender  was 
living  at  Manchester^  not  having  fled,  nor  bdng  likdy 
or  expected  to  fly  from  the  calls  of  justice.     The  latter 
of  these  facts,  namely,  the  time  and  circumstanoes  of  the 
alleged  offence,  were,  at  the  first  interview,  mfiotioiied 
to  Mr.  Borron^  but  his  attention  was  not  then,  or  after- 
wards, called  to  them  as  it  ought  to  havebeen^  in  order 
to  remove  the  ground  of  his  disinclination  to  interfisn^ 
which  was  manifested  at  the  first  meeting.     On  the 
contrary,  Mr.  Borron  was  informed,  as  the  reason  for 
applying  to  him  to  exercise  his  authority  on  a  matter 
arising  in  a  part  of  the  country  in  which  he  did  not 
reside,  and  for  which  he  had  never  acted,  that  the  jus- 
tices acting  for  the  Manchester  division  had  refused  to 
enquire  into  some  similar  charges  against  the  yeomanry, 
alleging  that  they  might  be,  in  some  sense,  considered 
as  connected  with  the  proceedings  of  that  day,  and  as 
such,  so  implicated,  as  to  render  it  improper  for  them 
to  take  cognisance  of  the* charges.      And  it  is  obvious 
to  us,  and  was  apparent  at  the  time,  that  Mr.  Borron\ 
reluctance  to  act  on  the  occasion  was   grounded  on  the 
consideration,  that  his  brother  justices  were  in  some  way 
connected  with  the  subject  of  complaiftij.  It  was  the  duty 
of  an  attorney  to  have  pointed  out  tlw  ;  distinction.   For 

such 
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such  purposes,  and  perhaps  for  such  alone,  can  the  pre-         1820. 
sence  of  an  attorney  be  useful  on  such  nn  occasion.     It      ^    ^ 
appears,  further,  by  the  affidavits  on  each  side,  that  Mr.        JV^^ 
JSorron  desired  a  day  to  consider  of  the  matter,  and,  before 
his  final  refiisal,  consulted  another  justice  of  the  county, 
who  agreed  in  opinion  with  him,   as  to  the  conduct 
proper  for  him  to  adopt ;  and  the  fact  of  such  consult- 
ation, at  least,  if  not  the  opinion  of  the  other  justice, 
was  made  known  'to  Pearson.     The   reason  of  Mr. 
BofTon's  refusal  to  act,  as  furnished  to  the  Court  by  the 
affidavit  of  Pearson^  was,  that  he  declined  any  official 
interference  with  regard  to  individuals  who  could  with 
difficulty  be  separated  from  the  magistrates  of  Man^ 
Chester  on  legal  grounds.    From  Mr.  Barron*^  affidavit, 
also,  it  appears,  that  this  was  the  reason  assigned  by 
him,  though  much  more  at  large ;  more,  indeed,  than 
was  necessary.     By  Mr.  BorrorCs  affidavit,  it  also  ap- 
pears to  the  Court,  for  the  Jirst  time^  that  he  accom- 
panied his  then  refusal  with  expressions  to  the  following 
eflfect :    "  I  by  no  means,  however,  wish  it  to  be  under- 
stood, that  I  shrink  from  any  responsibility  on  this  oc- 
casion, from  personal  inconvenience  or  trouble;  and 
that  if  I  am  directed  by  the  Court  of  King's  Bench,  to 
which  you  intimate  your  intention  to  apply,  I  shall, 
fearlessly,  and  without  regard  to  any  party,  proceed  to 
investigate  the  chargessubmitted  to  me;  charges,  which 
not  being  now  entertained,  cannot  be  attended  with 
-  any  further  consequences,  than  the  not  securing  the 
persons  of  the  individuals  charged,  during  the  interval 
to  the  next  assizes,  when  bills  of  indictment  may  be 
preferred,  which  my  refusal  does  not  prejudice;  a  cir- 
cumstance which,  considering  the  lapse  of  time  that 
has  intervened,  &om  the  day  the  cause  of  complaint 

Vol.  III.  G  g  arose, 
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1820.       arose,  without  the  party's  absconding,  gives  rise  to  little 
— "■"       apprehension  of  such  an  event  taking  place.**     Now,  if 

The  Kmc 

ogamu        this  offer  to  investigate  the  charges,  in  case  this  Court 
should   direct  Mr.  Borron  to  do  so,  had  been  com- 
municated  to    us    by    the  affidavit  of  Pearson^  most 
undoubtedly,    we  would    not    have    granted    a    rule 
for  a  criminal  information.     The  suppression  of  the 
offer  necessarily  leads   us   to   discharge  the  rule  with 
costs,  according  to  the  usual  practice  in  cases  of  this 
kind,  and  induces  a  strong  suspicion,  that  the  appli- 
cation was  made  for  a  very  different  purpose  from  that 
of  having  the  matter  of  RichardsorCs  complaint  investi- 
gated by  a  justice  of  the   county ;   for  Mr.  Borron's 
refusal  was  made  on  the  26th  of  October^  and  a  man- 
damus might  have  been  moved  for   on  the  sixth  or 
seventh  of  the  following  month ;  and  it  is  not  surmised, 
that  the  person  accused  had  absconded,  or  that  an  ulti- 
mate failure  of  justice  is  likely  to  occur.  There  are,  how- 
ever, some  other  circumstances  in  this  case,  which  the 
Court  cannot  leave  unnoticed.     The  whole  conduct  of 
Pearson  towards  Mr.  Borron,  as  detailed  by  Pearson 
himself,  was  highly  indecorous.     An  attorney  applying 
to  a  justice  of  the  peace,  to  act  in  a  matter  arising  out 
of  his  district,  addresses  him,  throughout,  in  a  tone  of 
demand,  he  tells  him  the  nature  of  the  complaint,  in- 
forms him  that  persons  to  prove  it  are  in  attendance, 
requires  him   to   take    their   examination,   and   adds, 
"  and  I  shall  then  take  leave  to  comment   upon  the 
evidence,  in  order  to  apply  the  facts  to  the  law  of  the 
case,  and  to  obtain  from  you  a  warrant  for  the  appre- 
hension of  the  accused."     Now  this  comment  upon  the 
evidence,  is  a  thing  which  an  attorney  had  no  right  to 
make.     An  attorney  has  no  right  even  to  be  present  at 

such 
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stibh  ah  ehquiry.  Hie  pt^enc6  of  an  attorney,  oh  \Mo. 
such  occasions,  is  often  piftmiitted,  as  a  matter  ot  .. 
courtesy ;  hi^  assist&tlCe  is  Isometitnes  desired,  and  if  his  ^gaintf 
advicie '  ahd  opinion  are  asked,  it  is  proper  for  him  to 
give  thetd  I  but  he  U  hot  to  take  leave,  uninvited,  to 
obtrude  his  commentaries  tipbn  th^  ctoe.  Much  less 
tdti  it  be  endured,  thtit  he  shobld  say,  6n  an  occasion 
like  the  pfes^t,  even  !h  a  respectful  manner,  <^  t  make 
this  application  to  jrou^  as  a  tnblisterial  ofiicei* ;  and,  if 
you  refuse  to  hear  tb«  evidtoce,  I  shall  consider  your 
refusal  as  a  neglect  of  your  magisterial  duty,  and  shall 
apply  to  the  Court  of  King's  Bench,  by  information  or 
otherwise,  for  redress."  This  was  not  an  occasion  on 
which  a  justice  of  the  pence  was  to  act  as  a  ministerial 
officer ;  on  the  contrary,  he  was  to  exercise  a  judicial 
discretion  on  a  subject  important  in  itself,  and  ren- 
dered peculiarly  delicate,  by  the  situation  in  which  he 
Ktood.  Whatever  tespect  there  might  be  in  the  manner 
of  the  address,  its  language  was  unfit  and  unbecoming. 
Ydt  was  language  of  the  same  threatening  import  ad- 
dressed, the  next  day,  in  a  prepared  written  notice. 
The  paper  delivered  to  Mr.  Bonon^  when  he  returned, 
after  consulting  Mr.  Lyon^  and  before  he  had  expressed 
his  decision,  concludes  in  these  words ;  **  and  I  do 
hereby  give  you  notice,  that  if  you  refuse  or  neglect  to 
hear  such  evidence,  and  to  take  such  examination,  I 
shall  apply  to  the  Court  of  King^s  Bench,  on  the  first 
day  of  next  Michaelmas  term,  for  a  criminal  inform- 
ation against  you,  the  said  John  Arthur  Borron,  ffar 
having  for  fear  or  favour,  refused  to  hear  and  examine 
witnesses  touching  and  concerning  a  felony  committed 
within  the  said  county  of  Lancaster^  of  which  you  are 
oncf  of  the  justices,  as  aforesaid."    Little  of  that  high 
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minded  and  honourable  sentiment,  which  usually  infln- 
ences  the  gentlemen  who  act  in  the  commission  of  the 
peace,  could  be  expected  from  one  who  should  yidd 
to  such  a  threat.  And  we  should  be  wanting  in  the 
discharge  of  our  duty,  if  we  forbore  to  exqpress  our 
disapprobation  of  such  language.  It  is  necessary  only 
to  add,  further,  that  as  the  application  to  this  Grart, 
appears  to  be  the  act  of  Mr.  Charles  Pearson^  the 
costs  of  the  rule  must  be  paid  by  him. 

Rule  discharged,  with  coMii 


Under  the  Bttt 
of  theS^finry 
c.  14.  the  iheriff 
is  bound  to  re.  > 
tain  one  year's  ' 
rent  out  of  the 
proceeds  of  a 
tenant's  goods 
taken  in  execu- 
tion, provided 
he  has  notice  of 
the  Uuidlord*s 
claim  at  any 
time  while  the 
goods  or  the 
proceeds  remain 
in  his  hands ; 
and  the  Court, 
upon  motion, 
ordered  the 
same  to  be  paid 
to  the  landlord, 
even  where  the 
notice  was  given 
after  the  re^ 
moval  of  the 
goods  from  the 
premises. 


Arnitt  against  Garnett. 

A  RULE  nisi  had  been  obtained  by  Tindal  calling 
upon  the  sheriff  of  the  county  palatine  of  Lancasr 
teTy  to  shew  cause,  why  he  should  not  pay  over  to  WSr 
Ham  Gregson  all  money  received  by  him  for  the  proceeds 
of  a  sale  of  certain  goods  of  the  defendant,  seized  under 
a  writ  of  execution  at  the  suit  of  the  plaintiff  on  the 
premises  of  Gregson^  occupied  by  the  defendant.  It  ap- 
peared, upon  the  affidavit,  that  the  sheriff  had  seized 
the  goods  of  the  defendant  in  execution,  and  had  actu- 
ally removed  them  to  an  auctioneer's  for  sale  before  nine 
o'clock  in  the  morning ;  at  that  hour  he  received  notice 
from  the  landlord,  who  then  first  heard  of  the  executioD, 
to  retain  for  the  amount  of  his  rent.  After  this  notice, 
the  sheriff  sold  the  goods  in  execution  and  refused  to 
pay  over  the  amount  of  a  year's  rent  to  the  landlord 

Parke  now  shewed  cause*     The  goods  had  been  re- 
moved from  the  premises  before  any  notice  was  given, 

and 
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and  the  sheriff  was,  therefore,  afterwards  justified  in  sell-  i  g2o« 
ing  them  without  paying  the  year's  rent  to  the  landlord.  ■ 
The  latter  cannot  distrain  the  goods  which  are  taken  jii^dnst 
in  execution,  and  the  object  of  the  8  Anne^  c.  H.  was 
only  to  remedy  this,  and  to  give  to  the  landlord  a  spe- 
cific  lien  on  the  goods  to  the  extent  of  one  year's  rent. 
The  notice  comes  in  lieu  of  a  distress ;  and  as  the  latter 
would  be  too  late  when  the  goods  are  removed,  so  the 
notice  ought,  in  like  manner,  to  be  given  whilst  they 
are  on  the  premises,  Henchett  v.  Kimpson.  {a)  All  the 
authorities  shew  that  the  sheriff  is  not  bound  to  retain, 
unless  he  has  notice  from  the  landlord  before^the  goods 
are  removed,  Waring  v.  Dea^)erry  (6),  PaJgrave  v. 
Windham  (c)  and  Smith  v.  Eussell.  {d)  At  any  rate  the 
Court  will  not  decide  such  a  point  on  motion,  but 
leave  the  landlord  to  his  remedy  by  action,  where  it 
might  be  more  solemnly  considered ;  and  the  more  so, 
as  it  appears  on  some  of  the  affidavits,  that  there  were 
sufficient  goods  left  for  the  landlord  to  distrain  upon : 
and  non  constat  that  in  an  action  he  would  obtain  the 
full  amount  of  the  year's  rent,  as  he  might  have  dis^ 
trained  on  the  residue. 

Abbott  C.  J.  Unless  we  were  to  repeal  this  act  of  par- 
liament we  must  make  this  rule  absolute.  The  statute  says 
in  express  terms,  that  no  goods  shall  be  taken  by  virtue 
of  any  execution  unless  the  party  at  whose  suit  the  execu- 
tion is  sued  out,  shall,  before  the  removal  of  such  goods 
from  off  the  premises,  pay  to  the  landlord  a  year's  rent. 
It  is  true  that  the  sheriff  does  not  become  a  wrong-doer 

(a)  2  mU.  140.  (b)  I  Sir.  97. 

(c)  I  Str.  212.  (d)  8  Tauni.  400. 

Gg  3  by 
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1820.        by  the  act  of  removing  the  goodsi,  until  \i%  has  notice  of 
*  the  landlord's  claim,  and  perhaps  a  notice  may  be  ne- 

agakut  cessary  to  support  an  action  against  him  as  a  wrong-do^« 
That,  however,  is  no  reason  why  the  landlord  should 
not  have  his  rent.  Here  the  sheriff  had  notice  of  the 
landlord's  claim,  while  the  goods  were  unsold,  and  he 
had  the  means  of  pajrment  in  his  hands.  We  ar^ 
bound,  I  think,  to  hold  him  responsible  to  the  lai^c^I^^ 
for  the  year's  rent.  If  we  were  not  so  to  hold,  the 
consequence  would  be,  that  all  the  goods  might  be 
swept  away,  before  the  landlord  could  know  of  the 
execution,  and  he  would  lose  his  rent. 

Bayley  J.  This  is^a  very  plain  case.  The  statute 
says,  that  the  goods  are  not  to  be  taken  unless  the 
plaintiff  shall,  before  removal,  pay  the  year's  rent. 
The  efiect  of  the  argument  in  this  case  would  be,  that 
the  sheriff  might  remove  instanter,  and  that  by  so  doing 

the  landlord  might  be  deprived  of  his  rent ;  that  would 
operate  as  a  i*epeal  of  the  statute. 

HoLROYD  J.  The  landlord  is  clearly  entitled  to  his 
rent,  unless  he  has  waved  his  right  The  statute  ex- 
pressly says,  that  the  goods  are  not  to  be  removed  unless 
the  plaintiff  pay  the  rent.  It  is  true,  that  no  action 
would  lie  against  the  sheriff  for  any  act  done  by  him, 
before  he  had  notice  of  the  landlord's  claim ;  because, 
until  such  notice  the  sheriff  could  not  be  a  wrong-doer, 
but  as  long  as  the  money  remained  in  the  hands  of  the 
sheriff,  the  landlord's  right  was  not  gone,  and  notice 
having  been  given  before  the  money  was  paid  over  to 
the  plaintiff,  I  think  the  sheriff  is  responsible. 

Best  J.  concurred. 

Rule  absolute. 
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1820. 


Taylor  agaimt  Nicholls.  wednttda^, 

TRESPASS,  quare  clausum  fregit.     Plea,  first,  not   To  trespass 
quare  clausuni 

guilty,  upon  which  a  verdict  was  found  for  the  fregit,  defend- 
plaintiflF;  secondly,  a  justification  of  a  public  right  of  guii^,  andT^* 
way  generally  (not  setting  out  the  way  by  meets  and  i"ri*lTof  wa^- 
bounds)  over  the  locus  in  quo.     Replication,  admitting  P^^»  >»» 
the  right  of  way,  and  new  assigning  extra  viam.    Issue  mittedihe 

1  •  -XT      1'      r       ^        1   -     »/r*  1        right  of  way, 

on  the  new  assignment.     Verdict  ior  the  plamtin  on  the   and  new  assign- 
new  assignment,  with  Is,  damages.     The  Master  taxed   xhrpiLntiff 
the  plamtifFhis  full  costs.   A  rule  having  been  obtained,   »»*^ing.  obtained 

^  °  '     a  verdict  on 

calling  on  the  plaintiff  to  shew  cause  why  the  Master   ^^  new  assign- 

.  ment,withl*. 

should  not  review  his  taxation.  damages,  was 


Gumey  and  ChiUy  shewed  cause,  and  relied  upon 
Asser  v.  Findi  (a)  and  Martin  v.  Vallance  (6),  as  autho- 
rities expressly  in  point. 

Marryat^  Walford^  and  Broderick^  contra.  The  new 
assignment  is  in  the  nature  of  a  i^ew  declaration.  The 
plaintiff  would  not  be  entitled  to  more  costs  than  da- 
mages, unless  the  Judge  certified,  or  it  appeared  upon 
the  pleadings,  that  the  title  to  the  freehold  came  in 
question.  The  right  claimed  is  of  a  public  way,  and 
the  way  is  admitted  upon  the  record ;  and  the  only 
question  upon  the  pleadings  was,  whether  the  defend- 
ant deviated  from  the  way,  and  that  does  not  involve 
any  question  as  to  the  freehold.     \,Bayley  J.  It  invokes 

(a)  2  Lev,  2J4.  |(6)  1  East,  350. 

G  g  4  the 
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Tatlok 

agamtt 

ViCBOUf. 


the  question,  whether  the  plaintiff  has  a  freehold  sub- 
ject to  an  incumbrance.]  In  Gregory  v.  Ormerod  {a}y  the 
authority  ofjsser  v.  Finch  and  Martin  v.  VaUance  were 
doubted. 


Abbott  J.  I  am  of  opinion  that  the  plaintiff  is  en- 
titled to  his  full  costs.  If  we  were  to  hold  otherwise 
we  should  act  contrary  to  all  the  authorities  upon  the 
subject.  The  case  of  Asser  v.  Finch  (6)  was  decided 
soon  after  the  passing  of  the  statute  22  &  23  Car.  2. 
c.  9.,  and  the  rule  there  laid  down  has  been  acted  upon 
in  many  subsequent  cases.  In  Martin  v.  VaUance  this 
Court  considered  that  the  practice  had  been  so  long 
settled,  that  it  was  then  loo  late  to  question  the  pro- 
priety of  it.  And  I  think  we  are  equally  precluded 
from  entertaining  the  question  at  the  present  time. 
This  rule  must,  therefore,  be  discharged  with  costs. 

Rule  discharged  with  costs. 


(a)  4  Taunt,  98. 


(6)  2  Lev.  231. 


Saturday, 
Fdruary  12th. 


The  Kino  against  Henry  Hunt  and  Others. 


The  Court  wiU   HTHE  defendant,  Huntj  a  few  days  before  the  end  of 

permit  a  sug-         J-  .         .  .    ^ 

gestion  to  be 
entered  on  the 
record,  for  the 
purpose  of  car- 
rying the  trial 
of  a  misdemean- 
our into  nn  ad- 
joining county, 

where  there  appears  a  rea.sonabIe  ground  on  the  affidavits  for  believing  that  a  fair  and  im- 
partial trial  cannot  be  had  in  the  county  where  the  venue  is  laid;  and  the  suggestion  need 
not  state  the  facts  from  whence  such  inference  is  to  be  dr^wn. 


term,  had  obtained  a  rule  nisi  for  a  certiorari  to 
remove  the  indictment  found  against  himself  and  others 
at  the  last  Lancaster  assizes,  for  a  conspiracy,  in  order 
that  a  suggestion  might  be  entered  on  tlie  record  for 


the 


Hour. 
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the  purpose  of  carrying  the  trial  into  such  other  county  ]  820. 
as  the  Court  should  direct  The  affidavits,  which  were  — ~" 
several,  stated,  that  the  indictment  arose  out  of  a  sup-  agnmu 
posed  conspiracy,  connected  wilh  the  proceeding  of  a 
numerous  meeting,  held  at  Manchester  on  the  16th  of 
August  last,  1819,  and  that  that  meeting  had  been  dis- 
persed by  an  attack  of  the  military,  directed  by  a  body 
of  the  Lancashire  magistrates ;  that  among  the  military 
who  attacked  them  were  the  Manchester  and  Salford^ 
and  Cheshire  yeomanry,  the  privates  of  whom  consisted 
chiefly,  and  the  officers  entirely,  of  opulent  manufac- 
turers, and  landed  proprietors,  in  Lancashire  and 
Cheshire^  and  that  a  very  great  and  general  prejudice 
existed  throughout  the  county  of  Lancaster,  and 
amongst  the  persons  who  were  likely  to  serve  upon 
juries,  as  to  the  nature  and  object  of  the  meeting  in 
question,  and  as  to  the  share  which  the  defendants  had 
taken  in  it ;  and,  therefore,  that  they  could  not  have  a 
fair  and  impartial  trial  in  the  county  of  Lancaster, 
At  the  time  of  obtainmg  the  rule,  it  did  not  appear, 
upon  affidavit,  that  the  other  defendants  (who  were  not 
present)  had  assented  to  the  application.  But,  on  this 
day,  when  cause  was  shewn,  that  defect  was  supplied 
by  a  messenger  having  been  sent  down  and  having  re- 
turned from  Manchester,  where  they  resided,  with  their 
consent  in  writing. 

The  Atto)7iey-General  and  Solicitor^General  shewed 
cause.  They  produced  the  freeholders'  book  for  the 
county  of  Lancaster,  verified  by  affidavit,  which  ap- 
peared to  contain  the  names  of  about  8700  freehoIdei*s. 
And  they  referred  to  the  case  of  Rex  v.  Harris  (a),  in 

(a)  3  Burr,  1530, 

which 
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1820,  which  the  Court  refused  an  application  to  change  the 
""""^  place  of  trial,  upon  the  ground  that  the  aflfidaviti 
agmnu  Only  in  that  case  stated  the  apprehension  and  bdief 
of  the  applicant.  It  there  appeared  that  there  was 
a  list  of  600  persons  qualified  to  serve  on  the  joiji 
and  the  Court  there  said,  that  'as  there  was  no  fiict 
suggested  to  warrant  the  conclusion,  that  there  could 
not  be  a  fair  and  impartial  trial,  the  rule  must  be  dis- 
charged. In  Bex  V.  Waddington^  distinct  facts  were 
suggested  as  the  ground  for  the  application. 

The  defendant,  Hunt^  in  person,  contended,  that  in 
this  case  sufficient  ground  for  the  application  did  ap- 
pear. Upon  the  affidavits  it  is  sworn,  that  the  Man^ 
Chester  and  Salford  yeomanry,  as  well  as  the  Lancashire 
magistrates,  are  directly  interested  in  the  question ;  and 
yet  It  is  clear,  that  if  they,  or  any  of  their  relations 
or  friends,  were  returned  on  the  jury  pannel,  it  would 
be  no  cause  of  challenge.  And  he  referred  to  the 
language  used  by  Lord  Kenyon  iaRex  v.  Waddington,  (a) 

The  Court  delivered  their  opinions  seriatim ;  and,  after 
observing  that  it  was  of  the  highest  importance  that  the 
administration  of  justice  should  not  only  be  pure,  but 
above  all  suspicion,  they  said  that,  as  upon  the  affida- 
vits it  did  appear  that  if  the  trial  took  place  in  the 
county  of  Lancaster^  it  might  possibly  happen,  that 
persons  might  be  summoned  on  the  jury  whose  opi- 
nions might  be  tainted  with  very  strong  prejudice,  but 
whom  it  would,  nevertheless,  not  be  competent  for  the 
defendant  to  challenge,  they  thought  that  the  applica- 

(a)  He  read  this  case  from  a  pamphlet. 

tion 
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tion  sbouldi  upoi^  c^rtiaiQ  terms,  be  gr^Qte^;  addjpg,        1820. 
that  those  terms  became  necessary  only  in  consequence         — ^— 
of  the  gross  n^lect  on  the  part  of  the  defendants,  in         a^pi^ 
having  suffered  nearly  two  terms  to  elapse  before  they 
appl}^  to  the  Cqqrt.     They  (hen  pronounced  the 
following  rule :  "  It  i^  ordered,  Tiiat  a  writ  of  certiorari 
shall  issue  direct  to  the  justices  of  oyer  ^nd  terminer  in 
and  for  the  county  of  Lancaster^  to  return  into  this 
court  an  indictment  found  before  thetn  against  the  said 
H.  H.  and  others,  for  certain  misdemeanors,  and  that 
unless  the  said  defendants  shall,  within  ten  days  now 
next  following,  procure  the  said  indictment,  and  also  the 
recognisance  conditioned  to  appear  and  plead  in  this 
court  thereto  immediately,  an4  to  appear  personally  at 
the  trial  of  the  said  indictment,  and  acknowledged  by 
such  of  the  defendants  as  arc  now  under  recognizance^ 
in  such  sums  as  are  mentioned  in  their  present  recog- 
nisances, and  by  the  same  or  other  good  and  sufficient 
bail,  to  be  returned  into  this  court ;' and,  also,  within 
such  ten  days,  cause  appearances  and  pleas  for  all  the 
defendants  to  be  entered  in  this  court,  with  the  proper 
suggestion  of  cari-ying  the  trial  into  the  county  of  York^ 
a  writ  of  procedendo  sfaaU  issue  to  carry  back  the  said 
indictment :  and  it  is  further  ordered,  that  service  of 
any  rule  noticed  or  other  matter  upon   Mr.  Charles 
Pearson^  shall  be  deemed  good  service  on  all  the  defend- 
ants, and  that  they  shall  all  concur  in  redudng  the  spe- 
cial jury,  the  prosecutor  being  at  liberty  to  carry  down 
the  record  for  trial,  and  defendants  consenting  to  take 
shoit  notice  of  trial,  and  that  if  there  be  any  delay  on 
the  part  of  any  of  the  defendants,  so  as  to  prevent  a 
trial  at  the  next  York  assises,  a  writ  of  procedendo 
shall  issue," 

In 
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/•• 
^.       which  the  r  .,.^^^^^  ^  j^^^  ^^  suggested 

The  Kxvo      P**^^  ®*  ^'  '^^/ggg  gome  distinct  fact  were 

H^JJil^        on  y  in  -  ^^^  .^  would  not  be  a  mis-trial ; 

'  I* 
.   4  "^Ji/  in  Rex  V.  Waddington  was  sent 

'  V'^  ^^  found  that  no  such  distinct 
'li  di^  suggestion  in  that  case.     The  form 
*^  '  ''rftfstion  is  as  follows : 

1      And  thereupon   the  said  Henry 

\^  \  Huntf  &c.  say,  that  a  fair  and  impar- 

lf,f^  tial  trial  of  the  issue  above  joined 

*    ^had  by  a  jury  of  the  county  of  Zia/zccw/er,  and 

If  is  convenient  that  the  trial  of  the  said  issue  should 

hf  a  jury  of  the  county  of  York,  which  is  a  county 

next  adjoining.   Which  all^tion  of  the  said  H,  H^  &c, 

ihe  said  coroner  and  attorney  of  our  said  lord  the  king, 

irho»  for  our  said  lord  the  king,  in  this  behalf  prosc- 

cuteth,  doth  not  deny,  but  doth  admit  the  same  to  be 

true.     Therefore  let  a  jury,  &c. 


Dyster  against  Battye  and  Another. 

lv»«<lecUraUon  'T'HE  declaration  stated,  that  before  the  committing  of 
in  the  case  the  grievances  by  the  defendants  therein  after  men- 

Srt!'«p?crofnot  tioned,  the  defendants,  as  brokers  or  factors,  had  in  their 

guilty  of  the  custodv  and  possession  certain  goods  and  merchandizes. 

gnevaiiccsmen*  ^  t,  o  i 

tioned  in  de-       to  wit,  3000  hidcs,  belonging  to  persons  trading  under  the 

claration  within 

bix  years,  is  had  firm  of  G/Yi//fl;«,  Ri}igi  and  Co.,  and  that  defendants  had 
dcmurrcn"*        requested  tlic  plaintiff  to  accept  luid  pay  two  several  bills 

of  exchange,  amounting  together  to  '2500/.,  drawn  by 
the  defendants  upon  him,  and  to  sell  the  hides  and  ap- 
ply 


Dtstkr 

agahui 
Baxttx. 
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ae  proceeds  towards  the  repayment  of  the  amount  1820. 
the  bills.  It  then  stated,  that  the  defendants,  intend- 
ing to  deceive  the  plaindiF,  and  to  induce  him  to  ac- 
cept and  pay  the  said  bills,  wrongfully,  fraudulently, 
and  deceitfully  represented  to  the  plaintiff,  that  the 
hides  were  the  proper  goods  and  merchandizes  of 
them,  the  defendants,  and  that  they  delivered  and  de- 
posited the  same  with  the  plaintiff  for  the  purpose  of 
the  same  being  sold  and  the  proceeds  thereof  applied 
as  aforesaid,  whereas,  in  truth,  they  were  not,  and  the 
defendants  well  knew  them  not  to  be  the  proper  goods 
and  merchandizes  of  them,  the  defendants ;  but  that  the 
same  were  in  their  custody  as  brokers  or  factors  only. 
It  then  averred,  that  the  plaintiff,  by  means  of  the 
aforesaid  representation,  was  induced  to  accept,  and  ac- 
tually did  accept  the  bills,  and  paid  the  same  when  due 
to  the  holders,  and  that  afterwards,  having  sold  the 
said  goods  and  merchandizes^  a  certain  action  was 
commenced  by  Graham^  ^iggj  &i^d  Co.  against  the 
plaintiff  for  the  recovery  of  the  proceeds,  in  wliich  ac- 
tion they  recovered  judgment  for  1 GASL  the  amount  of 
the  proceeds,  and  74/.  for  costs,  whereby  the  plaintiff 
hath  lost  the  security  of  the  said  goods  and  merchan- 
dizes for  the  re-payment  of  the  amount  of  the  bills, 
and  had  been  forced  to  pay  to  Graham^  jRiggj  and  Co. 
the  sum  adjudged  to  be  paid  to  them,  and  hath  also 
been  forced  to  expend  other  monies  in  and  about  de- 
fending the  said  suit  so  prosecuted  against  him.  Plea, 
first,  not  guilty  of  the  said  supposed  grievances;  se- 
condly, that  the  defendants  were  not  guilty  of  the  said 
supposed  grievances  in  the  said  declaration  mentioned 
within  six  years  next  before  the  exhibiting  of  the  bill 
of  the  plaintiff.    To  this  plea  there  was  a  demurrer 

and 
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1820.        And  the  dau^  assigned  Mrere,  thdt  altliough  tfa^  cAtts6  df 

action  in  the  declaration  mentioned  did  not  accrue  upoii 

^amtt  ^^^  committing  of  the  grievances  therein  mentioned, 
*^"*''  yet  that  the  defendants  had  pleaded  that  they  Wer^  not 
guilty  within  ^i%  years,  instead  of  pleading  that  the 
causes  of  action  did  not  accrue  within  that  time.  The 
case  Was  argiied  at  Serjeant^  Inn  at  the  sittings  before 
last  Michaelmas  term,  by 

jSarnMaUj  for  the  plaintiff.  This  plea  does  not,  in 
the  language  of  the  statute,  state  that  the  plaintiff  had 
^*  no  cause  of  actlon^^  within  six  years,  but  merely  that 
the  defendants  were  hot  guilty  of  the  grievances  meii- 
tioned  in  the  declaration  within  that  time.  NoW,  that 
may  be  substantially  true,  and  yet  the  plaintiff  may  have 
had  a  cause  of  action  within  that  period ;  for  the  giitt 
of  this  action  is  not  the  false  representation  which  was 
made  by  the  defendants,  but  the  damage  which  resulted 
therefrom.  It  is  clear,  upon  these  pleadings,  that  the 
term  grievance  applies  only  to  the  wrongful  act  done  by 
the  defendants,  and  does  not  comprehend  the  consequen- 
tial damage.  For  the  declaration  commences  by  stating, 
"  that  before  the  committing  of  the  grievances  therein- 
after mentioned."  The  term  grievance,  therefore,  means 
an  act  committed  by  the  defendants,  and  that  in  this 
case  was  the  false  representation.  This  plea,  there- 
fore, denies  that  the  false  representation  was  made 
within  six  years,  but  it  does  not  deny  that  the 
damage  accrued  within  that  time.      Until  a  damage 

accrued  from  the  false  representation,  the  plaintiff  had 
no  cause.of  action  whatever,  Roberts  v.  Bead,  (a)  It  is 
sufficient,  however,  upon  special  demurrer,  to  say,  that 
the  word  grievance  is  a  word  of  doubtful  import,  and 

(a)  I6£ast,2l5, 

that 
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that  by  using  this  form  of  pleading,  the  defendants  do         181^0. 
not  clearly  shew  to  the  Court  that  the  plaintitf  had  no        *" 
cause  of  action  within  six  years.     The  old  precedents        ^y^ 
of  pleas  of  the  general  issue  in  actions  on  the  case,  or 
of  the  statute  of  limitations,  do  not  contain  the  word 
grievance,  or  any  word  equivalent  to  it     In  trespass, 
the  plea  is,  not  guilty  of  the  trespass :  and'in  actions  on 
the  case,  founded  in  tort,  the  general  form  is,  not  guilty 
of  the  premises,  or  that  the  cause  of  action  did  not 
accrue  within  six  years.     And  he  referred  to  Sinst, 
CL  270.      mncA*s  Ent.  83.      Vid.  Ent.  56.      East. 
Ent.  124. 

Puller^  contra.  If  the  argument  on  the  part  of  the 
plaintiff  prevail,  the  common  form  of  pleading  not 
guilty  of  the  grievances  is  bad  upon  special  demurrer. 
The  term  grievance,  howeveri  is  sufficiently  largte  to 
comprehend  both  the  wrongful  act  done,  and  the  re- 
sulting damage.  For,  until  a  damage  result  to  tlie 
plaintiff  from  the  wrongful  act}  it  does  not  become  a 
grievance  to  him,  In  a  case  tried  at  the  last  London 
sittings  (a),  a  similar  question  arose  in  an  action  of  as- 
sumpsit. More  than  six  years  had  elapsed  since  the 
contract  was  broken;  but  the  damage  had  accrued 
within  tliat  period.  My  Lord  Chief  Justice  was  ot 
opinion,  at  nisi  prius,  that  the  statute  of  limitations  be- 
gan to  run  from  the  time  of  the  breach  of  the  contract, 
and  not  from  the  time  of  the  happening  of  the  damage. 
In  M^Fadzen  v.  Olivant  {fi\  the  plaintiff  declared 
that  the  defendant  had  made  an  assault  upon  his  wife 
and  seduced  her,  whereby  the  plaintiff  was  deprived  of 
the  comfort  and  society  of  his  wife;  the  defendant 
pleaded  not  guilty  of  the  premises  within  six  years.     It 

(a)  SaUley  t.  FoiHiOmcrf  ante,  288.  (6)  eSatt,  987« 
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1820*        was  contended,  upon  a  general  demurrer,  that  the  plea 
■""""""       ouirht  to  have  been  that  the  cause  of  action  did  not  ao- 

Dtstjer  ... 

against  crue  within  six  years,  because  the  gist  of  the  action  was 
the  consequential  damage,  viz.  deprivation  of  socieQr* 
Lord  EUenboroughf  however,  is  reported  to  have  said, 
that  the  cause  of  action  in  those  cases  arose  from  the 
time  of  the  injury  done  by  the  defendant,  by  the  cor- 
ruption of  the  body  and  mind  of  the  wife ;  for  from 
that  time  she  is  less  qualified  to  perform  the  duties  of 
the  marriage  state.  That  case,  therefore,  is  an  autho- 
rity to  shew  that  the  statute  of  limitations  b^ins  to 
run  from  the  time  of  the  act  done  by  the  defendant, 
and  not  merely  from  the  time  of  the  happening  of  the 
consequential  damage. 

CiiT.  adv.  vuU* 

Abbott  C.  J.  in  the  course  of  this  term  delivered  the 
judgment  of  the  Court.  This  case  was  argued  before  us 
at  Serjeants' Intij  before  Michaelmas  term.  It  being  then 
supposed  that  some  matter  applicable  to  this  case  might 
arise  on  the  argument  of  another  cause  on  a  motion  for  a 
new  trial,  upon  a  question  regarding  the  effect  of  the 
statute  of  limitations,  we  postponed  giving  our  judgment 
in  the  present.  The  other  cause  has  been  since  argued 
and  decided,  but  it  is  not  necessary  now  to  pronounce, 
whether  our  judgment  given  therein  be  or  be  not  ap- 
plicable to  the  present  case ;  because  we  are  all  satisfied 
that  the  plea  in  this  case  is  bad.  By  the  statute  2 1  Jac.  1. 
c.  10.  s.  3.,  it  is  enacted,  that  "  all  actions  upon  the 
case  (other  than  for  slander)  shall  be  brought  within 
six  years  next  after  the  cause  of  such  actions  or  suit, 
and  not  after."  And  from  the  passing  of  the  statute  to 
the  present  case,  the  invariable  form  of  pleading  the 

sta« 
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statute  to  an  action  upon  the  case  for  a  wrong  (as        1820* 
this  action  is)  has  been  to  allege,  that  the  cause  of       — 
action  did  not  accrue  within  six  years  next  before  the        against 
commencement  of  the  suit.    It  is  important  to  the  ad- 
ministration of  justice,  that  the  usual  and  established 
forms  of  pleading  should  be  observed,  in  order  that  the 
parties  to  the  suit  may  know,  with  certainty,  what  is 
the  point  intended  to  be  tried,  and  that  the  judge  and 
jury  may  not  be  perplexed  at  nisi  prius,  by  controversy 
and  argument,  upon  the  effect  and  import  of  the  issue 
joined  on   the    record.     The  import  of  this  plea  is 
doubtful,  and  was  made  the  subject  of  argument  before 
us.     If  its  import  be  really  the  same  as  an  allegation, 
that  the  cause  of  action  did  not  accrue  within  six  years, 
there  can  be  no  reason  assigned  for  a  departure  from 
the  usual  forms.    And  if  its  import  be  different,  then 
it  is  not  a  plea  warranted  by  the  statute,  and,  certainly, 
it  is  not  a  good  plea  at  the  common  law.     Every  plea 
ought  to  be  certain;  if  it  be  argumentative  and  uncer- 
tain it  is  bad.     We  think  this  plea  is  bad  on  that 
ground,  and  therefore  there  must  be  judgment  for  the 
plaintiff. 

Puller  then  applied  for  leave  to  amend,  by  pleading, 
that  the  cause  of  action  did  not  accrue  within  six  years. 
And,  upon  his  stating  that  he  had  been  misled  by  the 
precedents  of  pleas,  of  the  general  issue  in  actions  on 
tlie  case  founded  in  tort,  and  that  at  the  time  of  the  argu- 
ment the  Court  had  not  expressed  any  doubt  as  to  the 
form  of  the  plea,  leave  was  given  to  amend  on  payment 
of  costs. 
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King,  Esq.    against   Tlie  Company  of  Pro- 
prietors of  the  WiTHAM  Navigation. 


act,  2  G.  S,j  entitled  an  act  for  draining  and  pre- 
serving certain  low  lands  called  the  Fens^  lyii^g  <^ 
both  sides  the  river  Witkanij  in  the  county  of  LdnodU^ 
and  for  restoring  and  maintaining  the  navigation  of 
the  said  river,  from  the  high  bridge  in  the  city  of 
Lincoln  through  the  borough  of  Boston  to  the  sea,  cer- 
tain commissioners  were  appointed,  styled  general 
commissioners,  for  the  purpose  of  executing  the  works 


A  local  drain.       A  SSUMPSIT.     The  casc  stated,  that  by  a  local 

a^  act  pro-  JL^  * 

Tided,  that  tlia 
owners  and  pro* 
prietors  of 
lands,  {by  and 
tU  ivhose  expence 
certain  banks 
should  be  mads 
J&r  the  purposes 
of  the  drainage  t) 
Uieir  heirs  and 
assigns,  should 
be  reimbursed 
such  expcnces, 
or  such  share 

shodid  b^asccr-   ^^  drainage  therein  mentioned,  and  carrying  into  effect 
tainedbyccr-      j-j^g  other   provisions   of   the  said   act.      Under  the 

tain  commis-  *- 

sioners  appoinu    authority  of  this  act,  it  was  intended  that  certain  banks 
act;  and  a  sub-     should  be  erected  along  or  near  the  course  of  the  river 

sequent  act, 
which  imposed 
an  additional 
tax  upon  those 
lands,  provided 
that  siich  tax 
should  not  be 
payable  until 
the  repayment 
of  such  of  the 
above  expenccs 
as  the  owners 
and  proprietors 
Iff  the  said 
lands  for  tlie 
time  being  f 
should  make 


JVitkam,  through  the  several  townships,  including, 
amongst  others,  the  township  of  Martin^  situated  in  a 
district  called  the  First  District  of  Low  Lands  or  Fem^ 
mentioned  in  the  said  act.  It  was  further  declared, 
that  it  should  be  lawful  for  the  said  general  commis- 
sioners, or  any  seven  or  more  of  them,  to  charge, 
amongst  other  lands,  all  the  low  lands  and  fens  in  the 
said  first  district,  with  such  equal  yearly  rates  as  to 
them  should  seem  necessary  for  the  purposes  of  such 
appear  to  the      drainage,  so  as  the  same  did  not  exceed  one  shilling 

satisfaction  of 

the  commissioners  to  have  been  necessarily  expended  in  making  banks.  The  act  also  con- 
tained clauses,  whereby  tenants  for  life  or  in  tail  were  especially  enabled  to  borrow 
money,  and  to  charge  the  lands  with  it,  for  the  purpose  of  defraying  the  expences  of 
making  banks  under  these  acts.  J.  S.y  who  had  expended  800/.  in  making  banks  after- 
wards  sold  his  lands,  without  reserving  to  himself  or  taking  any  notice  in  the  conveyance 
of  the  reimbursement  above  mentioned ;  and  the  commissioners  having  subsequently  de- 
termined the  amount  of  tha  reimbursement :  Held,  that  the  purchaser,  and  not  J,  S,  was 
entitled  to  receifo  it. 

per 


IN  THE  eOfU  bi  Qk8.  Ill  AND  IM  Of  Geo.  IV.  isi 

per  acfe.     The  commissioners  Commenced,  uhAet  the        i^2(). 
authority  of  the  said  act,  the  works  of  drainage  thereiti        — — 
mentioned,  and  which  they  partially  execated ;  hot  the         J^^^ 
banks  along  or  near  the  coui^se  of  the  river  Witham^    ^aSiSS!^ 
through  the  said  townships  before  mentioned.  Were,       Oomjanf. 
amongst  other  of  the  said  works^  left  undone^  in  cotiM^ 
^ence  of  the  funds  appropriated  to  the  drainage  not 
being  sufficient  for  its  completion.     By  the  87  0. 8., 
^hicb  was  an  act  passed  to  embank  and  draott  die 
open  and  miembanked  lands  and  grounds  lying  between 
thef  Daleshead  Lhfke  alid  the  river   Witham^  in  tb«^ 
several  townships  before  enumerated,  all  in  the  comity 
o(  Linccin^  it  was  ^istctedy  that  for  the  draining^  pre-» 
setvingy  and  e£PectuaIly  securing  the  said  low  lands  from 
floods,  the  commissioners  therein  named  should,  as 
soon  as  conveniently  might  be  after  the  passing  of  that 
act,  embank  the  said  low  lands  with  good  and  sufficient 
banks,  in  the  ma^nner  and  of  the  dimensions  therein 
expressed.     A  part  of  the  works  directed  to  be  executed 
under  this  second  act,  consisted  of  a  bank  along  or 
near  the  course  of  the  river  Witham^  and  it  was  pro- 
nded  that  the  directions  therein  contained  for  defray- 
ing the  expences  of  making  the  said  bank  ov^r  the  said 
low  lands,  along  the  course  of  the  river  fVithantj  should 
not  preclude  or  prejudice  the  atsners  and  proprietors  of 
lands  respectively^  by  and  at  'fshose  erpence  the  said  banks 
should  be  madey  their  respective  heirs  or  assigns^  from 
being  reindmrsed  the  said  expences^  or  such  share  thereof 
as  the  said  general  commissioners  appointed  under  S  G.  3., 
at  any  of  their  meetings  to  b^  held  for  executing  the  said 
act,  should  allow  to  have  been  necessarily  expended  in 
making  the  said  bank  ;    but  that  such  owners  and  pro* 
pHetors,    their  respective  heirs  and  assigns^    should  be 

H  h  2  entitled 
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1820*        entitled  to  be  reimbursed  the  said  eapenceSy  or  suck  skdt 
'  thereof  as  ctfbresaid^  out  of  the  monies  which  at  my 

ogotiMf  time  thereafter  should  be  raised  by  the  said  general 
Ksflgi^  commissioners,  under  the  anthonty  of  the  2  6.  Sf 
^'"'^*"^'  for  the  further  execution  of  the  works  of  drainage 
therein  directed,  at  such  time  or  times,  and  in  soch 
proportion  and  form  as  in  the  judgment  of  the  said 
general  commissioners,  should  afford  to  the  owners  and 
proprietors  of  the  said  low  lands  to  be  embanked  and 
drained  by  virtue  of  37  G.  S.  such  and  the  like  benefit 
and  advantage,  in  respect  of  the  said  lands,  as  other 
owners  and  proprietors  of  lands  Ijring  on  both  sides  of 
the  said  river  Witham,  either  already  had  or  should 
thereafter  receive  under  the  authority  of  the  2  G*9^  fer 
or  towards  the  making  and  erecting  banks  of  the  like  na- 
ture^ next  the  said  river  Witham,  for  the  protection  and 
defence  of  their  said  lands  respectively.  The  expence 
of  erecting  the  bank  in  the  township  of  Martin  was 
directed  by  the  37  G.  8.  to  be  borne  by  the  owners  of 
the  low  lands  there,  by  an  acre-rate,  not  exceeding  five 
pounds  per  acre.  The  works  directed  to  be  executed 
under  this  second  act  were  completed,  and  the  plaintiff 
who  was  the  owner  of  certain  lands  in  Martin,  im- 
proved by  the  said  drainage,  and  which  were  liable  to 
the  expence  of  such  works  under  the  last-mentioned 
clause  of  that  act,  paid  in  discharge  of  such  lax  the 
sum  of  800/.  By  the  52  G.  3.  the  company  of  pro- 
prietors of  the  Witham  navigation,  the  present  defend- 
ants, were  incorporated,  with  power  to  improve  the 
navigation  of  the  river  JVitham.  The  said  company 
engaged  to  execute  certain  of  the  works,  which  were  to 
have  been  done  by  the  general  commissioners  under 
the  first-mentioned  act,  nnd>  among  others,  the  banks 

along 


IV  THS  60TK  OF  GS0«  UL  AND   i&T  OF  G£0#  IV.  457 

along  or  near  the  course  of  the  Witham.     For  the  pur«        1820. 
pose  of  defraying  the  expence  of  completing  the  works,  " 

which  were  to  have  been  executed  by  the  said  general         ofimmt 
commissioners,  and  other  charges,  a  further  tax  of      K«vigidoii 
Is.  6d.  per  acre  was  imposed  upon  these  lands  in  Martin^       Comptiif* 
and  of  l5.  per  acre  on  the  other  lands  there.     And  it 
it  was  provided,  that  this  tax  of  I5.  §d.  per  acre  should 
not,  nor  any  part  of  it,  notwithstanding  the  provisions 
therein  contained  in  relation  thereto,  attach  upon  the 
said  lands  or  any  of  them,  or  accrue  or  become  payable 
in  respect  thereof,  until  so  much  and  such  part  of  the 
charges  and  expences  incurred  in  the  making  and  cor- 
recting the  bank  of  the  said  river  Witham  through  the 
said  several  parishes  and  places  of  Timberland^  Timber^ 
land  Thorpe^  Walcotj  Martin,  Limooody  and  Blankney^ 
should  be  paid  and  discharged  as  the  owners  or  pro- 
prietors  of  the  said  lands  for  the  time  being  should  make 
appear  to  the  satisfaction  of  the  said  general  commis-i 
sioners)  was  necessarily  expended  in  making  and  erect- 
ing the  said  bank.     And  that  all  such  monies,  after  the 
amount  thereof  should  have  been  ascertained,  as  by 
the  said  act  was  directed,  should  be  recoverable  from 
the  said  company  of  proprietors,  by  such  and  the  like 
ways  and  means  as  other  monies  due  and  owing  from 
the  said  company  could  and  might  be  recovered.    After 
the  banks  and  other  works,  erected  under  the  37  G.  3., 
had  been  completed,  and  the  sum  of  800/.  paid  by  the 
plaintiff,  viz.  in  the  year  1804,  the  plaintiff  sold  and 
conveyed  his  low  lands  in  the  said  parish  of  Maiiin^ 
without  reserving  to  himself,  or  taking  any  notice  in 
such  sale  and  conveyance  of  the  compensation  or  reim- 
bursement mentioned  in  the  37  G.  3.     Long  after  such 
sale  and  conveyance,  and  after  the  passing  of  the  third 

Hh  3  act, 
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)S20.  act,  viz.  ia  the  year  181 7f  the  geaerftl  coiginiwoncffi 
*— rr-.  determined  that  the  amount  of  the  reimt^urseu^ent  to 
against       ^e  paid  in  respect  of  the  said  low  lands  in  Mfiriin^  sdd 

KioifiMum  ^y  ^^  ^^  plainti£P,  amounted  to  the  sum  of  47CM.  ^ 
^^^''^tW*  and  had  been  necessarily  expended  in  making  and 
erecting  the  bank  mentioned  in  the  said  acts  of  the 
2  G.  S.  and  37  G.  3.,  and  certified  thie  same  ii^  writing 
accordingly.  This  determination  and  [certificate  were 
communicated  to  the  company  of  proprietors,  and  payr 
ment  of  the  said  sum  was  demanded  by  the  plaintiff 
some  time  in  the  year  1818.  Notipe  was,  at  the  want 
timp,  given  to  the  company  of  proprietors,  by  the  perr 
sons  to  whom  the  plaintiff  had  so  sold  and  conveyed 
the  said  lands,  and  who  have  continued  to  be  and  still 
are  the  owners  of  the  same,  that  they  were  entitled  to 
receive  the  same  sum,  as  being  the  owners  of  the  said 
lands. 

This  case  was  argued  last  term,  by  Dernnan  for  the 
plaintifi^  and  Balgw/  for  the  defendants.  For  the 
plaintiff,  it  was  urged,  that  the  word  "  reimbursed"  im- 
plied that  the  same  persons  who  bad  paid  should  re- 
ceive back  a  part  of  the  money  paid  by  them.  And  the 
hardship  which  would  otherwise  follow  to  tenants  for 
life,  and  persons  in  a  similar  situation,  was  pressed 
upon  the  Court. 

For  the  defendants,  the  words  ^^  heirs  or  assigns" 
were  relied  on,  as  shewing  that  the  persons  who,  by 
succession,  should  come  into  possession  of  the  lands, 
were  those  who  ought  to  receive  the  compensation. 
And  it  was  urged,  that  in  the  last  act  the  words  were 
♦*  owners  of  the  lands   for   the  time  being,"  which 

strongly 
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strougly  corroborated  this*  construction.      And  that        1820. 
there  was  no  hardship  on  the  plaintiff  by  this;  for  it        ~ 
was  his  duty  to  have  made  a  suitable  provision  for  it  in        tgainst 

Th#  WiTHAK 

the  bargain  made  by  him  upon  the  sale  of  the  lands  in      ]^iw%iuioa 

question. 

Cur»  adv.  vulL 

The  judgment  of  the  Court  was  delivered  in  the 
course  of  this  term  by 

Abbott  C.J.    This  was  an  action  brought  under 
certain  local  acts  of  parliament,  to  recover  a  sum  c^ 
money  in  respect  of  an  expence  formerly  incurred  by 
the  plaintiff,  as  the  owner  of  certain  lands,  towards  the 
making  of  a  bank  along  a  part  of  the  river  Witham. 
The  plaintiff  had  sold  the  lands,  apd  the  question  was, 
whether  the  money  was  payable  to  him  or  to  the  pur- 
chaser.    At  the  trial,  a  special  case  was  reserved  for  the 
opinion  of  the  Court,  setting  forth  some  parts  of  the 
local  statutes  upon  which  the  question  arose.     The 
case  was  argued  last  term.     Before  we  gave  our  judg- 
ment, we  wished  to  be  furnished  with  copies  of  the 
acts.     This  has  been  done^  and,  upon  consideration  of 
their  different  provisions,  we  are  of  opinion,  that  the 
plaintiff  is  not  entitled  to  the  money  for  which  the 
action  has  been  brought.     The  first  statute  is  an  act 
of  the  second  year  of  his  present  majesty,  made  for  the 
drainage  of  certain  fen  lands  on  both  sides  of  the  river 
Witham^  and  for  the  improvement  of  the  navigation  of 
that  river.     By  this  act  an  annual  tax,  not  exceeding 
one  shilling  per  acre,  was  imposed  upon  lands  in  a  very 
extensive  district,  comprising  the  lands  in  question. 
This  act  being  found  inadequate  to  all  the  purposes 
intended,  another  act  was  passed  in  the  S7th  year  of 
his  present  nuyet ty,  for  embanking  and  draining  cer- 
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1820*        tain  open  and  nnembanked  lands  in  the  several  places 
"         therein  mentioned,  being  part  of  the  larger  district 

Kino 

agamti  Comprised  in  the  first  act,  and  including,  among  others, 
Ningitioii  Ae  lands  in  question.  By  this  second  act  a  commission 
Coiiipui7,  ^^  appointed,  and  the  lands  were  subjected  to  a  single 
acre  tax,  not  exceeding  five  pounds.  The  bank  to  be 
erected  along  the  river  JVithantj  in  pursuance  of  this 
act,  would  be  beneficial  to  the  whole  district  comprised 
in  the  first  act ;  and  it  was  therefore  provided  by  this 
second  act,  that  the  directions  therein  contained  for 
making  that  bank  should  not  preclude  or  prejudice  the 
owners  and  proprietors  of  lands  respectively  by  and  at 
whose  expence  the  said  bank  should  be  made  and 
erected,  their  respective  heirs  and  assigns,  firom  being 
reimbursed  such  portions  of  the  charges  as  the  general 
commissioners,  appointed  under  the  first  act,  should 
admit  and  allow  to  have  been  necessarily  expended  in 
making  the  said  bank ;  but  that  such  owners  and  pro- 
prietors, their  respective  heirs  and  assigns,  should  be 
entitled  to  be  reimbursed  such  share  of  the  expences  out 
of  the  monies  to  be  raised  by  the  general  commissioners 
under  the  first  act,  at  such  time,  &c«  as  should  afibrd 
to  the  owners  and  proprietors  of  the  lands  to  be  em- 
banked and  drained  under  the  second  act,  such  benefit 
and  advantage,  in  respect  of  the  said  lands,  as  other 
owners  and  proprietors  of  lands  already  had,  or  might 
thereafter  receive,  under  the  authority  of  the  first  act. 
In  pursuance  of  this  second  act  the  bank  was  made,  and 
the  plaintifi*  paid  the  tax  of  51.  per  acre  for  the  lands 
then  belonging  to  him.  After  this  the  statute  of  the 
52d  year  of  his  present  Majesty  was  passed,  whereby 
the  defendants  were  incorporated  for  the  purposes  of 
completing  the  drainage  and  navigation  intended  by 
the  first  act.     By  this  last  act,  a  further  annual  tax  is 

im- 
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imposed  upon  the  extensive  district  comprised  in  the        1820. 
first  act ;   but  it  is  specially  provided,  that  such  new        """"^ 
tax  shall  not  attach  upon  the  lands  embanked  under        agamst 
the  authority  of  the  second  act,  nor  become  payable  in      KaTigation^ 
respect  thereof,  until  so  much  of  the  charges  of  making       Company* 
the  bank  under  the  second  act  shall  be  discharged,  as 
the  owners  and  proprietors  of  the  said  lands  for  the 
time  being,  shall  shew  to  the  general  commissioners  to 
have  been  necessarily  expended  in  making  the  bank ; 
all  which  monies,  after  the  same  shall  be  ascertained, 
shall  be  recoverable  from  the  company  of  proprietors. 
In  the  year  1804,  the  plaintiff  sold  his  lands,  without 
noticing  the  expence  incurred  in  making  this  bank.   In 
1817,  the  general  commissioners  ascertained  the  reim- 
bursement to  be  made  in  respect  of  the  lands  so  sold  by 
the  plaintiff,  at  the  sum  of  470/.  95.,  for  the  recovery 
whereof  the  present  action  was  brought;  but  we  are  of 
opinion  that  the  plaintiff  is  not  the  person  entitled  to 
receive  this  money.     The  second  act  speaks  of  the 
owners  and  proprietors  of  the  lands,  at  whose  expence 
the  bank  shall  be  made,   their  respective  heirs  and 
assigns,  as  the  persons  not  to  be  prejudiced  by,  but 
entitled  to  reimbursement  of   the  expence.      These 
words,  ^^  heirs  and  assigns,"  are  apt  and  proper,  to 
denote  the  persons  in  whom  the  lands  might  happen  to 
be  vested  at  the  time  of  the  reimbursement  made,  by 
descent  or  conveyance,'  by  act  in  law  or  by  act  in  deed ; 
and  seem  to  import  that  the  repayment  of  the  expence 
should  attach  upon  the  land ;  and  that  the  land,  which 
undoubtedly  was  made  subject  to,  or  debtor  for,  the 
charge,  should  be  creditor  for  the  repayment ;  and  that 
the  commissioners  should  not  be  required  to  examine 
into  titles  and  conveyances,   but  should  make  their 

repay- 
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repayment  to  the  person  who  should  appear  ai  cywno^ 
of  the  land  at  the  time  of  the  repayment.  And  this 
interpretation  is  confirmed  by  the  provision  of  the  last 
act  above  noticed;  for  it  will  be  difficult  to  find  a 
reaiion  for  exempting  the  land  from  the  new  tax,  in 
whatsoever  hands  it  might  be,  until  the  former  expenoe 
was  repaid,  unless  the  land  itself,  and  not  any  fonDor 
owner  of  it,  was  considered  as  the  creditor  for  that 
penditure*  The  only  ground  of  doubt  would 
from  the  case  of  payments  made  by  a  tenant  for  USbg 
or  other  person  having  a  partial  interest  in  the  land; 
but  this  doubt  is  removed  by  adverting  to  some  of  the 
^actments  in  the  second  act  not  noticed  in  the  cas^ 
and  by  which  tenants  for  life,  or  in  tail,  are  qMcialiy 
enabled  to  borrow  money  to  pay  the  heavy  tax  therdiy 
imposed  on  their  lands,  and  to  charge  the  lands  with 
the  repayment,  in  favour  either  of  the  lender  or  of  their 
own  nominee,  or  executors,  if  they  should  advance  the 
money  out  of  their  own  pockets.  For  these  reasons, 
we  think  a  nonsuit  must  be  entered. 

Judgment  for  defendant 


Vawser  and  Others    against   Jeffery   and 

Others. 

Where  a  testa-    TTHE  Lord  Chancellor  sent  the  following  case  for  the 

tor,  haying  de-       -*• 

Tised  copyhold  opinion  of   this  Court     Guylott   Ccnoherd  being 

life,  with  differ,   scised  or  possessed  of  certain  freehold  and  copvhold 

entremainder.  . 

over,  and  having  surrendered  them  to  the  uses  of  his  will,  afterwards,  in  contemplation  of 
marriage,  conveyed  his  estates  to  trustees  and  their  heirs,  to  secure  a  jointure  to  lib  intended 
wife,  and  subject  to  a  term  of  99  years  for  that  purpose,  to  the  use  of  himself  in  fee,  and 
subsequently  surrendered  his  copyhold  lands  to  these  uses :  Held,  that  this  did  not  amount 
to  a  toul  revocation  of  his  will,  but  that  the  devisee  took  the  copyhold  land  subject  to  the 
charge  greated  by  the  settlement. 


estates. 


Jsrrs&T. 


IN  THE  60Tii  OF  Geo.  IIL  avo  I«f  or  Geo.  IV.  ^S 

estates,  by  bis  will  duly  executed,  and  dated  4pril  24tb»  1680, 
I794j  devised  part  of  the  estates,  as  well  copyhold  as 
freehold,  to  David  Cowhet^d,  for  life,  remainder  to  trus-  agwut 
tees,  to  support  the  contingent  uses  and  estates  therein- 
after limited :  reipainder  to  the  use  of  the  heirs  of  the 
body  oi  David  Cowherds*^  and  for  want  of  such  heirs,  to 
the  use  of  Thomas  Vawser^  his  heirs  and  assigns  for 
ever.  There  was  also  a  se^nd  devise  of  other  parts  of 
the  copyhold  estate,  to  Mobert  Fawser  the  younger,  (son 
of  William  Vawser)  with  similar  remainders  to  the 
trustees,  and  the  ultimate  remainder  to  Thomas  Famer : 
and  a  third  devise  of  part  of  the  estate,  copyhold  a^ 
well  as  freehold,  to  Jtobert  Fawser  the  younger,  son  of 
Mobert  Fa'foser  the  elder,  with  similar  remainders,  to 
the  trustees,  &c. ;  and  the  ultimate  remainder  to  Jtobert 
Vawser  the  elder.  And  the  testator  devised  to  Robert 
Vawser  the  elder,  and  Thomas  F^wser^  and  their  heirs 
for  ever,  as  tenants  in  common,  all  the  residue  of  his 
real  estate.  The  testator,  on  the  day  of  the  date  of  his 
will,  surrendered  his  copyhold  estates  to  the  uses  of  his 
will,  by  indenture  of  lease  and  release,  and  settlement, 
dated  14th  and  15th  February^  iSOO,  previous  to  the 
marriage  of  the  testator  with  Anna  Buddy  reciting  the 
intended  marriage ;  and  that  it  had  been  agreed,  in 
order  that  a  provision  might  be  made  for  said  Anna^  in 
case  said  marriage  should  take  effect,  and  she  should 
happen  to  survive  him,  that  he  should  charge  and 
make  liable  his  real  estates  afler  mentioned,  with  the 
.payment  of  an  annual  sum  or  yearly  rent  charge  of 
300/.,  by  way  of  jointure  for  her  during  her  life ;  and 
in  case  the  same  should  not  be  sufficient  for  that  pur- 
pose, that  his  executors  or  administrators  should,  within 
six  months  after  his  death,  invest  so  much  of  his  per- 
gonal 
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]  820.  sonal  estate^  that  the  interest  or  dividends,  together 
.'  with  the  rents  and  profits  of  the  premises  to  be  settled 

againa  as  aforesaid,  should  be  sufficient  to  make  up  the  jointure 
or  annuity  of  300/.,  which  was  .to  be  in  satisfactioa  of 
all  dower  and  thirds  at  common  law,  or  by  custom,  it 
was  witnessed,  that,  in  consideration  of  the  intended 
marriage,  and  in  performance  of  the  said  agreementSi 
&c.i  Gtylott  C&wherd  did  bargain,  sell,  alien,  release^ 
and  confirm,  imto  Charles  Lea  Jeffery  and  JDcmid 
Bwley^  and  their  heirs,  several  freehold  and  copyhold 
estates,  particularly  described,  to  have  and  to  hold,  to 
them,  their  heirs  and  assigns,  to  their  several  uses, 
upon  the  trusts,  and  to  and  for  the  ends,  intents,  and 
under  and  subject  to  the  several  powers,  provisoes,  de- 
clarations, and  agreements  therein  limited,  expressed, 
and  declared,  and  hereinafter  mentioned,  that  is  to 
say ;  to  the  use  of  the  said  Guylott  Camherd^  and  his 
assigns,  for  and  during  his  natural  life,  without  im- 
peachment of  waste,  and  with  such  power  of  leasing  as 
hereinafter  mentioned ;  and  from  and  immediately  after 
the  decease  of  the  said  Guylott  Cowherd^  to  the  usc^ 
intent,  and  purpose,  that  the  said  Anna  Buddy  and  her 
assigns,  in  case  the  intended  marriage  should  take 
effect,  and  she  should  happen  to  survive  her  said  in- 
tended husband,  should,  from  and  immediately  after 
the  decease  of  Guylott  Ctmherdy  yearly  receive,  for  the 
term  of  her  natural  life,  for  a  jointure  and  in  bar  of 
dower  and  thirds  at  the  common  law,  or  by  custom, 
one  annual  sum,  or  yearly  rent  charge  of  300/. ;  and 
as  to  the  said  messuages  or  tenements,  lands,  &c.,  so 
charged  and  chargeable  with  the  payment  of  the  said 
annual  sum  or  yearly  rent  charge  of  300/.,  and  the 
powers  and  remedies  for  recovery  thereof,  therein-before 

con- 
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contained)  and  subject  thereto,  to  the  use  of  the  said  1 820« 
Charles  Lea  Jeffery  and  Daniel  Burley^  their  executors, 
&C.,  for  the  term  of  99  years,  from  the  decease  of  Gwf^  against 
loU  Ckmherdj  upon  the  trusts  after  declared,  and  from 
and  after  the  expiration,  or  other  sooner  determination 
of  the  term,  and  subject  thereto,  in  the  mean  time^ 
to  the  use  of  Gtylott  Cowherd^  his  heirs  and  assigns  for 
ever.  The  trusts  of  the  term  were  declared  to  be  for 
better  securing  to  Anna  Budd  the  said  annuity  of  300/^ 
and  the  trustees  were  required,  by  and  out  of  the  rents 
and  profits,  or  by  mortgage  or  sale,  &c«,  to  levy  and 
pay  the  arrears  of  the  annuity,  &&,  and  then,  upon 
trust,  to  permit  the  person  and  persons,  who  for  the 
time  being  should  be  entitled  to  the  freehold  and  in- 
heritance of  the  premises,  inunediately  expectant  on  the 
determination  of  the  term^  to  receive  the  residue  of  the 
rents  and  profits ;  and  it  was  provided,  that  in  case  the 
annual  amount  of  the  rents  should  not,  at  the  death  of 
Guyhtt  Cowherd^  be  sufficient  to  produce  the  annuity, 
then  the  premises  should  be  liable  only  to  pay  so  much 
of  the  said  annual  sum  of  300/.  as  the  fitir  annual  rents 
and  profits  should  extend  to  pay,  unless  the  jpersonal 
estate  of  Guylott  Cowherd  should  not  be  sufficient  for 
providing  for  such  deficiency ;  and  when  the  purposes 
for  which  the  said  term  was  created,  were  ftilly  per- 
formed, that  the  term  was  to  cease  and  be  void.  The 
usual  powers  of  leasing,  and  appointing  new  trustee^ 
&c.,  were  given,  and,  besides  the  general  covenant  for 
title,  and  further  assurance,  Gtylott  Coixherd  cove- 
nanted with  the  trustees,  for  surrendering  and  assuring 
such  parts  of  the  premises  as  are  copyhold,  to  the  uses, 
upon  the  trusts,  and  for  the  intents  and  purposes,  and 
under  and  subject  to  the  several  powers,  provisoes,  de- 
clarations, 
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1820.  elafations,  and  agreeittents  befbre  declared ;  inA  It 
— "  farther  declared,  that  if  the  rents,  Sui^j  shoilld  hot  lie 
affsdnu  sttffieietit  to  pay  the  Mud  annual  sum,  &&,  the  exeeulori^ 
&c.  of  Otylott  Ckmherd  should,  withm  six  montfas  after 
bis  decease,  pay  to  the  trustees  such  sum,  out  of  his 
personal  estate.  A  surrender  was  made  by  dgfibtf 
Qraoherdf  of  the  copyhold  estates,  to  the  uses  of  the 
settlement^  pursuant  to  the  tovenant  therein  contained^ 
Tiz.  to  the  use  of  himself  and  his  heirs,  until  the  nmt" 
riage,  and  after  that,  to  the  use  of  himself  and  ins  as- 
signs, for  his  life^  without  impeachment  of  waste;  end 
after  his  decease,  to  the  use  and  purpose,  that  Anna 
Budd  and  her  assigns,  in  case  the  marriage  should  take 
eifect,  and  she  should  survive,  should  yearly  recover 
during  her  life,  as  a  jointure,  and  in  bar  of  dower,  a 
yearly  rent  charge  of  300/.,  with  certain  powers  and 
remedies  for  the  recovering  them  out  of  the  copyhcdd 
pranises.  And  as  to  the  said  copyhold  premises,  so 
charged  and  chargeable  with  the  payment  of  the  said 
yearly  rent  charge  of  300/.,  and  the  powers  and  reme- 
dies for  recovery  thereof,  and  subject  thereto,  to  the 
use  of  Charles  Lea  Jeffery  and  Daniel  Burleyj  their 
executors,  administrators,  and  assigns,  for  the  term  of 
99  years,  to  be  computed  from  the  decease  of  GuyloU 
Ccmherdj  and  from  thenceforth  next  ensuing  and  fully 
to  he  complete  and  ended,  without  impeachment  of 
waste ;  upon  the  same  trusts,  and  for  the  same  intents 
and  purposes,  for  securing  the  payment  of  the  said 
annual  sum,  or  yearly  rent  charge  of  300/.,  as  are 
expressed  in  the  said  indenture  of  release  or  settlement ; 
and  from  and  after  the  expiration  of  the  said  term  of 
99  years,  and  subject  thereto,  in  the  mean  time,  to 
the  use  of  Qm/lott  Cowherdj  his  heirs  and  assigns,  for 

ever, 


JirrtATt 


IN  THE  6M>M  6t  QJS6,  in.  AMD   IVf  OF  Geo.  IV.  M? 

ever.  In  the  month  of  Mxy^  ISOl^  Gw/lM  Ccnoherd  1^0# 
died,  lesTing  ^na,  his  wife,  sarviving  him,  and  with-  ;^;;;;^ 
out  having  had  any  issue.  After  his  death,  Daoid  Cam*  jigaina 
herd  Vceaser^  and  others,  bong  the  coheirs  at  hiw,  and 
customary  heirs  of  the  testator,  exhibited  their  bill  in 
the  High  Court  of  Chancery,  against  the  defendants, 
praying  that  the  said  settlement  might  be  declared  to 
have  revoked  the  will  of  the  said  Gtylatt  Cowherdj  as  to 
such  copyhold  estates. 

Tindal,  for  the  plaintiffs,  made  two  points ;   first, 
that  by  the  surrender  to  the  uses  of  the  marriage  set- 
tlement, the  estate  which  the  testator  had  in  the  pre- 
mises, at  the  time  of  making  his  will,  was  so  altered, 
that  there  was  nothing  left  in  him,  upon  which  the 
surrender  to  the  use  of  the  will  and  the  will  could 
operate.   And,  secondly,  that  the  subsequent  surrender 
to  new  uses,  inconsistent  with  those  in  the  former  sur- 
render, was  an  actual  revocation  of  the  will  in  the 
proper  sense  of  that  word.     As  to  the  first  point,  it  is 
admitted,  that  if  this  were  a  case  of  freehold  lands, 
the  estate  would  be  so  far  altered  by  the  settlement, 
as  to  prevent  the  will  from  having    any  operation^ 
Lard  LincoMs  case  (j),    Goodtiile  v.  Otwai/y  (&),  and 
Cave  V.  H6lford{c\  are  authorities  on  that  point.    Now 
the  same  rule  will  govern  the  case  of  copyhold  lands.  If, 
however,  the  Court  should  think,  that  Thrustaut  v.  Cun^ 
ningkam  (rf),  is  an  authority  too  strong  to  be  overcome, 
still  it  may  be  contended,  that,  on  the  second  point, 
that  case  is  so  distinguishable  from  this,  as  not  to  be 

(a)  1  Eq.  Cos.  Jbr,  411.    Shower,  ParL  Co.  154.  S.C 

(6)  I  JB.4-  P.  576.    7  T.  R.  399.  S.C 

(e)  2  Vet.  J.  604b  (</)  2  iX.  1045. 
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1820.        of  any  importance.    For  these  there  could  be  no  ufr> 
**~"^        plied  revocation,  the  will  being  made  sabseqaently  to 
agpuui        the  marriage.     A  will  of  copyhold  lands  is  not  within 
''"^^'       the  statute  of  frauds.    It  may  therefore  be  rerofalBqr 
parol,  as  a  will  of  freehold  might  have  been  previomly 
to  that  statute.    Now  in  1  BoU.Abr.Sl^.  O.jpJL  1., 
and  also  pi.  4.  jPcvtf  s  case  (a).  Burton  v.  Gawdl  (b\ 
Harriwris  CBae  {c\  Coke  v.  Bullock  {d)^  it  is  laid  dow% 
that,  in  such  cases,  wherever  it  can  be  collected  fitxn 
what  the  testator  says  or  docs  that  he  intended  to 
revoke  it  is  a  revocation  of  will  in  law.     Now  here 
there  are  strong  circumstances,  from  which  the  Coort 
may  discover  such  an  intention.     First,    it  is  dear, 
that  there  is  a  revocation  of  the  will,  as  to  the  tree* 
hold,  and  both  freehold  and  copyhold  are  coupled 
together  by  the  testator.     Then  the  uses  of  the  settle- 
ment are  quite  inconsistent  with  those  in  the  will,  and 
besides  the  will  affects  to  dispose  of  a  present  interest ; 
and,  from  the  settlement,  it  is  clear,  that  at  all  events,  it 
could  operate  only  on  the  reversionary  interest.    There 
is  also  a  power  of  sale  given  to  the  trustees,  by  which 
the  whole,  or  part,  at  least,  of  the  estate,  might  have 
been  disposed  of.     Under  these  circumstances,  it  must 
surely  have  been  the  intention  of  the  testator,  when  he 
executed  the  settlement,  and  surrendered  subsequently 
to  the  uses  under  it,  to  have  revoked  his  will.     If  so, 
the  plaintiffs  are  entitled  to  the  judgment  of  the  Court. 

Waliotti  contra,  contended,  that  this  was  only  a  revo* 
cation  of  the  will,  pro  tanto,  and  that  the  estates  given 


(a)  1  Sid.  7S.  (I)  Cro.:Ei.506, 

(c)  Di^rr,  310,  b»  \d)  Cro,Jac,  49. 
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by  the  will,  passed,  subject  only  to  the  charge  created  1820. 

by  the  settlement.     It  is  admitted,  that  tliere  are  cases         """"" 

Vawiia 

which  apply  to  freehold  lands,  which  have  decided  that         agamu 
sucli'ti  settlement  as  the  present  would  have  so  far 
altered   the  estate  as  to  prevent  the  prior  will  from 
operating  upon  it     But  this  depends  on  the  technical 
construction  given  to  the  statute  of  wills,  which  pro- 
vides, that  a  person  having  lands  and  tenements,  may 
devise,  &c.     And  if  the  estate  has  been  altered,  then 
he  has  not  such  lands  and  tenements,  &c. ;  and,  there- 
fore, the  devise  is  not  valid.   But  the  case  of  copyholds 
is  very  different ;  for,  by  the  subsequent  surrender  to 
the  uses  of  the  settlement,  no  more  passed  than  was 
required  for  carrying  into  effect  those  uses.     The  will, 
therefore,  operates  on  the  old  use,  left  in  the  testator, 
who  was  still  in,  as  of  his  old  estate ;  and  the  technical 
rule  as  to  freehold  land  does  not  apply.     Thrustout  v. 
Cunningham^  and  Roe  v.  Griffiths  (a)  are  strong  autho- 
rities in  point.     Then,  as  to  the  revocation,  it  is  plain 
that  the  intention  of  the  testator  was  not  to  revoke,  he 
only  meant  to  secure  out  of  his  estate  a  jointure,  leaving 
the  rest  of  his  will  untouched ;  and  as  to  the  revocation 
of  the  will,,  with  respect  to  the  freehold,  it  does  not 
apply,  for  the  revocation  there  depends  not  on  his  in- 
tention, but  on  a  strict  and  perhaps  harsh  rule  of  law, 
operating  contrary,  in  all  probability,  to  his  intention. 

Cur.  ado*  vult. 

The  following  certificate  was  afterwards  sent. 

This  case  has  been  argued  before  us,  and  we  are  .of 
opinion,  that  the  surrender  made  by  Gtyloit  Cowherd^ 

(a)  4  Burr,  1954. 

Vol.  III.  I  i  of 
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1 820.        ^^  ^he  copyholds,  to  the  uses  of  his  marriage  seitlemeotf 
■        did  not  revoke  the  surrender  made  to  the  use  of  his 
^,^^1^*        will,  and  the  devise  of  such  copyholds. 

JxrrBur. 

C.  Abbott. 
J.  Bayl£y. 

G.  S.  HOLBOYII. 

W.  D.  Best. 


Owen  against  Legh  and  Brodbelt. 

At«utnt,wfaoM  r)ECLARATION  stated,  that  Brodbelt  as  bailiff  of 

And  growing  I-^g^^  and  by  his  authority,  on  29th  of  Augud^ 

Prised  as^db-  1818,  at,    &c.,    seized   and   took  the  standing   com, 

hScA**"'  growing  turnips,  growing  potatoes,  cattle,  goods,  and 

ripe,  cannot  chattels,  to  Wit,  &c.,  of  the  plaintiff,  of  great  value^  to 

maintain  an 

action  upon  the   wit,  of  the  value  of  lOOOZ.,  then  found  and  being  in  and 

case  under  .  r  i      j  j 

sfT.j-ir.  1.28.  upon  a  certain  messuage,  farm,   lands,  and  premises, 

^e  landlord  or  situate  at,  &c.,  in  the  name  of  a  distress  for  certain 

^ik^A* ^^  arrears  of  rent  pretended  to  be  due  and  payable  for 

before  fiye  days,  the  same  to   Legh^  and  then  and  there  gave  notice 

or  a  reasonable 

time,  bare  thereof  to  the  plaintiff;  yet  that  the  said  defendant, 

Slf^Sure,         afterwards  and  before  the  expiration  of  five  days  next 
I)lSi'***'dlf"*   after  such  distress  so  taken  and  made,  and  such  notice 

thereof  so  given  as  aforesaid,  and  before  a  reasonable, 
proper,  and  convenient  time  in  that  behalf  had  elapsed, 
to  wit,  on,  &c«,  at,  &c.,  unlawfully  did  sell  and  dispose 
of  the  said  cattle,  standing  corn,  &c.,  without  tiie  leave 
or  licence,  and  against  the  will  of  the  said  plaintiff 
whereby  he  was  not  only  hindered  from  replevying  the 
same,  but  also  deprived  of  reasonable  time  for  raising 
money  to  pay  the  rent  and  the  costs  of  the  distress, 

^  and 
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and  also  lost  the  cattle,  standing  corn,  &c.,  and  the  1820. 
use  thereof.  The  second  count  only  stated  a  seizure  — ■""' 
of  standing  corn,  growing  turnips,  and  growing  pota«  agamtt 

toes,  and  a  sale  before  the  expiration  of  five  days.  Plea, 
general  issue.  The  cause  was  tried  at  the  last  Spring 
assizes  for  Chester^  when  it  appeared  that  a  distress  had 
been  made  by  the  defendants,  one  of  whom  was  the 
landlord  of  the  plain  liiF,  on  Saturday y  August  29th ;  and 
that  the  sale  of  the  goods  distrained  took  place  on  the 
Tuesday  following,  which  was  admitted  to  be  a  day  too 
soon  (a),  and  a  violation  of  the  statute  2  JV,^  M»  sess,  1. 
c.  5.  s.  2.  The  damages  were  assessed,  not  merely  in 
respect  of  the  goods  and  chattels  so  sold,  but  were  also 
increased  in  respect  of  the  standing  corn  and  grow- 
ing crops  of  turnips,  which  were  sold  before  they  were 
ripe.  The  jury  found  a  verdict  for  the  plaintiff, 
damages  90/.  Z).  F.  Jones,  in  last  Easter  term,  ob« 
tained  a  rule  nisi,  either  for  a  new  trial,  or  for  a 
reduction  of  the  damages  to  50/.,  being  the  amount 
applicable  to  the  sale  of  the  goods  and  chattels  only ; 
aiid  he  contended  that  the  evidence  as  to  the  loss 
resulting  from  the  sale  of  the  standing  com  and  grow- 
ing crops,  was  improperly  received  under  the  declar- 
ation as  framed.  By  2  JV.4r  M.  sess.  2.  c.  5.  growing 
crops  could  not  be  distrained  ;  and  the  power  given  by 
the  1 1  G.  i.  c.  19.  s.  8.  was  modified  by  different  pro- 
visions. This  sale,  therefore,  was  not  authorised  by 
either  act,  and  no  replevin  was  necessary.  Besides, 
the  declaration  does  not  charge  any  grievance  within 
11  G.  2. ;  for  it  is  not  alleged  that  the  crops  were  not 
ripe,  or  that  they  were  appraised  after  they  were  cut, 

(a)  PTallacr  ▼.  Xing,  1  H,  JBL  13. 
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1820.        or  that  they  were  sold  before   they  were  a] 

'         The  record  here  supposes  the  same  provisions  to  be 

Owsw 

against  applicable  to  standing  corn,  under  the  )  1  G.  St.,  and 
to  goods  and  chattels,  under  2  W.  4r  M,  But  the 
provisions  and  the  damage  are  altogether  difierent. 
The  damage,  in  the  one  case,  is  the  curtiuling  of  the 
chance  of  replevying;  and  in  the  other,  is  the  bringing 
of  the  crops  to  sale  under  circumstances  of  disadvantage 
and  loss. 

Cross  Serjt.  and  Cottingham  shewed  cause,  and  con- 
tended that  by  11  G,2.  c.  19.  5.8.  the  seizure  of  the 
standing  corn  was  lawful,  by  the  landlord,  for  rent  in 
arrear;  and  by  the  latter  part  of  that  section,  it  it 
directed,  that  they  are,  in  a  convenient  time,  to  ap- 
praise, sell,  or  otherwise  dispose  of  the  same,  in  the 
same  manner  as  other  goods  and  chattels.  If  so,  as  it 
is  admitted,  that  the  damage  stated  in  the  declaration 
would  be  sufficient  in  the  case  of  other  goods  and  chat- 
tels, it  is  so  in  this  case. 

J.  Williams  and  Z).  F.  Jones^  contra.  The  sale  here 
was  wholly  void  as  to  the  standing  corn ;  for  it  cannot 
be  sold  till  after  an  appraisement,  and  no  appraisement 
can  be  made  till  it  is  ripe.  Then,  if  the  sale  be  void, 
the  plaintiff  has  not  sustained  any  damage  from  the  act 
of  sale;  for  nothing  passed  by  it,  and  there  was  no 
necessity  for  any  replevin  on  his  part. 

They  were  then  stopped  by  the  Court. 

Abbott  C.  J.  It  seems  to  me  at  present,  that  the 
sale  of  the  standing  corn  was  unauthorised,  and  that  no 
necessity  ever  existed  for  replevying  it.  Now,  the 
plaintiff  has  stated  this  as  his  damage  in  his  declaration, 

and 
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and  has  recovered  damages  in  part  on  that  account,         1820. 
M  hich  he  ought  not  to  have  done ;  for  notwithstanding         — 

OWKN 

this  sale,  it  was  clearly  competent  under  11  G.  2.  agairui 
c,  19.  s.  8.,  for  the  tenant,  at  any  time  before  the 
corn  was  ripe,  to  have  tendered  the  rent  due ;  and  if, 
after  that,  the  landlord  had  taken  the  com,  he  might 
have  been  proceeded  against  as  a  trespasser.  We 
will,  however,  forbear  giving  our  final  judgment  on 
this  case  at  present,  recommending  the  parties,  in  the 
mean  time,  to  arrange  the  matter  between  themselves. 

Cur.  adv.  xmU. 

The  cause  having  stood  over  till  this  term,  and  the 
parties  not  having  come  to  an  agreement, 

Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court.  We  are  of  opinion,  in  the  present  case^  that 
the  plaintiff  has  no  good  cause  of  action,  as  to  that  part 
of  the  first  count  of  the  declaration,  in  which  he  com- 
plains of  the  sale  of  the  standing  com  and  growing 
crops  having  been  made  before  a  reasonable  time  had 
elapsed ;  for  the  sale  being  altogether  void,  the  plaintiff 
sustained  no  legal  damage  from  it,  and  has  therefore 
no  ground  of  action  in  respect  of  it.  The  rule,  there* 
fore,  for  a  new  trial  must  be  made  absolute^  unless  the 
plaintiff  shall  consent  to  reduce  the  damages  to  the  sum 
of  bOL ;  and,  in  that  case,  the  verdict  must  be  entered 
on  that  part  of  the  first  count  which  relates  to  the  sale 
of  the  goods  and  chattels  only. 

Rule  accordingly. 
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1S20. 


Doe,  Dem,  Whtght,    against    Elizabeth 

Plumptke. 


To  avoid  a  dne, 
a  husband 
claiming  in 
right  of  his 
wife,  must  enter 
within  five 
years  after  his 
title  accrues. 
By  deed  an 
estate  was  set- 
tled, after  se- 
Teral  preceding 
estates  tail,  to 
the  use  of  all 
and  every  the 
nearest  of  kin, 
in  equal  degree, 
to  i>.  M^  at  the 
time  of  her  de* 
cease  without 
issue  of  the 
nameofJffreti^rr: 
Held,  that  a 
person,  who  at 
the  time  of 
i>.il/.*sdeatli 
was  her  near- 
est of  kin,  bom 
with  the  name 
of  Brewer f  but 
who  was  not 
her  nearest 
of  kin,  and 
who  had,  pre- 
vious to  D.  M*n 
death,  married 
and  assumed 
her  hu8band*s 
name,  was  not 
entitled  to  take 
under  this 
clause  in  the 
deed. 


T^'MIS  was  an  ejectment  tried  before  Best  J.  at  the  last 
assizes  for  tlie  county  of  Somerset.  The  plaintifi^  in 
right  of  his  wife,  claimed  a  moiety  of  the  estate  in  ques- 
tion under  a  deed  of  settlement,  whereby  Mrs.  Mary  Mo- 
Ixpieux^  whose  maiden  name  was  Brewer^  being  seised  in 
fee  of  the  manor  of  Panleton  with  its  appurtenances,  and 
hating  two  daughters  Diana  and  Mary  Molyneux  ;  on 
the  marriage  of  the  latter  with  Thomas  Bury  in  August 
1 748,  conveyed  the  same  to  various  trusts  for  the  bene- 
fit of  the  husband  and  wife  and  their  issue,  and  after 
the  death  of  the  survivor  of  them,  and  in  default  of  such 
issue,  the  remainder,  as  to  one  moiety,  to  the  use  of 
Diana  Molyneux  for  life ;  remainder  to  trustees,  to  pre- 
serve contingent  remainders ;  remainder  to  the  use  of  the 
first  and  other  son  and  sons  of  D.  Molyneux  in  tail ;  re- 
mainder to  the  use  of  her  daughters  as  tenants  in  com- 
mon, in  like  manner ;  remainder  to  the  use  of  all  and 
every  the  nearest  of  kin  in  equal  degrees  to  D.  Molyneux 
at  the  time  of  her  death  without  issue  of  the  name  of 
Brewer,  share  and  share  alike  as  tenants  in  common^  and 
not  as  joint'tenantSf  their  heirs  and  assigns  for  ever. 
D.  Molyneux^  on  the  death  of  her  sister,  Mi's.  Bmy, 
without  issue,  entered  into  possession  of  the  whole 
estase,  and  held  the  same  until  her  death  in  1 805,  with- 
out ever  having  been  married*  and  by  a  codicil  to  her 
will  she  devised  the  estate  to  trustees  to  sell,  and  afler 
paying  6000/.   lo  one  Morlry  out  of  the  produce,  the 

sur- 
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surplus  was  to  go  to  the  defendant.     The  defendant,         1 820. 

with    the  consent  of  the  trustees,   entered  upon  the        

whole  estate,  and  levied  a  fine  with  proclamations  in  against 
Hilary  term,  1806.  The  plaintiff  proved  the  pedigree 
of  his  wife^  whose  maiden  name  was  Bremer^  and  that 
at  the  time  of  D.  Molynetixh  death,  she  was  the  near- 
est of  kin  bom  of  the  name  of  Brewer.  Before  the 
death  of  D.  Molyneuxj  however,  the  plaintiff  had  mar- 
ried his  present  wife,  and,  subsequent  to  such  mar- 
riage, she  had  always  passed  by  his  name.  It  also  ap- 
peared that  a  Mrs.  Morley  was  more  nearly  related  to 
D.  Molyneux  than  the  wife  of  the  lessor  of  the  plaintiff. 
It  was  contended  at  the  trial,  by  the  defendant's  counsel, 
that  the  plaintiff  w&s  barred  by  the  fine  levied  iu  1 806, 
and  the  learned  Judge  was  of  opinion,  that  although 
the  wife  of  the  lessor  of  the  plaintiff,  if  she  survived  him 
would  be  entitled  to  enter  within  five  years  after  his 
death,  yet  that  her  husband  not  having  made  an  entry 
or  brought  his  action  within  the  time  prescribed,  was 
barred  by  the  fine,  and  he  therefore  directed  the  jury 
to  find  a  verdict  for  the  defendant.  Pell  Scijt.  ia 
last  Michaelmas  term  moved  for  a  new  trial  upon  two 
grounds,  first  he  contended  that  the  husband  who 
claimed  in  right  of  his  wife  might  enter  at  any  time  du^ 
ring  the  coverture.  It  was  clear  that  an  infant,  by  his 
guardian,  might  avoid  a  fine  by  an  entry  at  any  time 
during  his  infancy,  and  by  parity  of  reason  a  husband, 
claiming  in  right  of  his  wiie,  may  avoid  the  fine  during 
the  coverture,  for  the  wife's  interest  is  kept  alive  during 
the  whole  period  of  the  coverture,  (a)  Upon  this  point 
the  Court  were  clearly  of  opinion,  that  the  husband, 

•ti)  I  X«9n.  f  15. 

I  i  4  not 


PLUMPTaX. 


476  CASES  IN  HILARY  TERM 

1820.  not  having  entered  within  the  five  years  after  his  ri^t 
■^— ^  accrued,  was  barred  by  the  fine,  and  Bayley  J.  referred 
a^fonu  to  Hidm  V.  Heylock  (a)  where  this  same  point  was  de- 
cided. Pell  Serjt.  then  urged  that  if  Mrs.  Wright  was 
entitled  under  the  deed  to  a  moiety  of  tiic  estate,  as  the 
nearest  of  kin  of  the  name  of  Brewer^  she  became^ 
immediately  on  the  death  of  D.  Molyneux^  tenant  in 
common  with  the  defendant,  and  that  as  the  possessim 
of  one  tenant  in  common  was  the  possession  of  the 
other,  Mrs.  Wright  was  in  possession  immediately  od 
the  death  of  D.  Molyneuxj  by  the  holding  of  the  de- 
fendant as  her  companion  in  right.  (&)  The  fine,  ther^ 
fore,  having  been  levied  by  one  of  two  tenants  in 
common  could  not  bar  the  right  of  the  other.  Best  J« 
said  that  that  point  had  not  been  made  at  the  trial; 
and  if  it  had  he  should  certainly  have  directed  a  verdict 
for  the  plaintiff,  subject  to  the  opinion  of  the  Court  upon 
the  construction  of  the  will.  For  the  plaintiff  had  sa- 
tisfactorily made  out  that  his  wife  was,  at  the  death  of 
D.  Molynetix,  the  nearest  of  kin,  entitled,  by  birth,  to 
the  name  of  Brewer.  The  Court  then  said,  that  as  the 
verdict  had  proceeded  upon  a  mistake  as  to  the  oper- 
ation of  the  fine,  they  would  grant  a  rule  nisi  for  a  new 
trial,  in  order  to  have  the  question,  as  to  the  construc- 
tion of  the  will,  discussed.  The  case  was  argued  at  the 
sittings  before  this  terra  at  Serjeants*  Inn,  by 

Casberdy  Moore,  and  W.  P,  Taunton^  for  the  defend- 
ant. To  entitle  the  lessor  of  the  plaintiff  to  recover, 
it  is  necessary  for  him  to  shew,  that  Mrs.  Wright,  at  the 

(a)  Cro.  Car.  200. 

(6)    See   Ford  v.    Grcyt   Salk.  285.      Smales  ▼.    Dale,   Hob.   190. 
Peuceablc  v.  Reedt  I  Eeut,  568.    Doe  v.  Pearson,  6  East,  175. 

time 
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l\meo{D.M.*s  death,  was  the  nearest  of  kin  of  the        1820. 
Qame  of  Brewer,     She  must  answer  the  entire  descrip-  _ 

tion ;  that  is,  she  must  be  the  nearest  of  kin,  and  have  agamst 
the  name  of  Brewer,  Brown  v.  Pet^s  (a)  is  an  autho- 
rity in  point.  If  the  argument  on  the  part  of  the  de- 
fendant prevail,  the  effect  will  be  that  the  estate  will 
go  to  a  person  who  answers  neither  part  of  the  descrip- 
tion ;  for  Mrs.  Morley  was  the  nearest  of  kin  at  the  time 
o(D.  M.'s  death,  and  the  wife  of  the  lessor  of  the  plain- 
tiff bore  the  name  of  Wright^  and  not  that  of  Brewer, 
In  Bon  V.  Smith  (£),  a  man  having  issue  a  son  and 
daughter,  devised  to  his  son  in  tail,  remainder  to  the 
next  of  his  name,  the  son  died  without  issue,  the 
daughter  being  then  married ;  and  it  was  held  that  the 
daughter,  having  lost  her  name  by  her  marriage,  the 
estate  should  go  to  the  next  heir  male  of  the  name, 
although,  if  she  had  not  been  married  at  the  time  of 
her  brother's  death,  the  daughter  should  have  had  it ; 
for  she  was  the  next  of  the  name.  In  Jobson^s  case  (c), 
the  testator  devised  his  estate  in  tail,  the  remainder  to 
the  next  of  kin  of  his  name;  at  the  time  of  the  devise, 
the  next  of  kin  was  his  brother's  daughter,  who  was 
then  married  to  J.  S. ;  and  it  was  adjudged,  upon 
special  verdict,  that  the  daughter  should  not  take,  she 
not  being  of  the  devisor's,  but  of  her  husband's  name. 
The  principle  established  in  these  cases  is  consistent 
with  the  rule  laid  down  in  Co,  Litt.  24.  b.  {d).  «  If  ^. 
have  issue,  a  son  and  daughter,  and  a  lease  for  life  be 
made,  the  remainder  to  the  heires  female  of  the  bodie 
of  ^. ;  A»  dieth,  the  heire  female  can  take  nothing,  be- 

(a)  Cro.Elix,357,  (b)  Cro.EUz.  5J2. 

(e)  Cro.  Elix,  576.  (d)  Sec  note,  145. 

cause 
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1820.        cause  sbe  is  not  heire :  for  she  must  be  both  beire  mod 

heire  female^  which  she  is  not,  ibr  the  brother  is  heirer 

agahui         and,  therefore^  the  will  of  the  giver  cannot  be  obaenredy 

pLVMrrfti 


because  here  is  iio  gift ;  and,  therefore^  the  statote 
not  worke  thereupon."  In  PyoC  and  Pi^  (a),  the 
tatrix  devised  her  real  and  personal  estates  to  tmtlees 
in  trust  for  the  nearest  relation  of  the  name  of  the  JPjfoit^ 
Lord  Hardwicksj  in  delivering  his  judgment,  laid  grest 
stress  upon  the  circumstance  of  its  being  a  devise  of 
personal  as  well  as  real  estate,  and  held  that  the  Pj^ 
were  to  be  taken  as  nomen  collectivum,  and  descriptive 
of  the  particular  stock,  and  that  change*  of  name  bj 
marriage  did  not  exclude.  In  this  case  the  devise  is 
of  the  real  estate  only.  In  Jucigh  v.  Leigh  (6)  the  de- 
vise over  was  in  these  words :  **  Unto  the  first  and 
nearest  of  my  kindred,  being  male,  and  of  my  name 
and  blood,  that  shall  be  living  at  the  determinadon  of 
the  several  estates  hereinbefore  devised,  and  to  the 
heirs  of  his  body  lawfully  begotten."  It  was  held  that 
the  party  taking  under  this  devise  must  be  of  the  name^ 
as  well  as  of  the  blood,  and  that  the  qualification  as  to 
the  name  was  not  satisfied  by  a  person  having  taken  the 
name  by  the  king's  licence  previous  to  the  determin* 
ation  of  the  preceding  estates. 

Pell  Seijt.,  Gaselee,  and  Adaniy  contra.  The  inten- 
tion of  the  settlor  was,  that  his  nearest  of  kin,  who 
had  the  name  of  Brewet'  by  inheritance  at  the  time  of 
D.  Mofynetu^s  death,  should  take.  It  is  not  ne- 
cessary,  therefore^  for  the  plaintiff  to  shew  that  his 
wife  was  the  nearest  of  kin,  and  that  she  also  bore  the 

(«i)  I    Ve8,S85.  (b)  I J  Vgf.  02, 

name 
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name  o^  Brewer.  H  D.  M.  had  died  previous  to  Mrs.  ]82(). 
Wrighf%  marriage,  the  latter  would  have  clearly  an-  — 
swered  the  description ;  and,  if  so,  the  question  is,  agimnu 
whether  by  marriage  she  absolutely  lost  her  maiden 
name.  For  some  purposes  she  may  perhaps  have  lost 
her  name ;  but  not  for  all :  and  Ptpt  v.  Pyot  is  an  au- 
thority to  shew  that,  for  the  purpose  of  taking  under  a 
deed  or  devise,  she  did  not  lose  her  former  name.  It 
does  not  follow  that  a  woman  acquiring  another  name 
by  marriage,  therefore  absolntely  loses  her  former 
name.  In  Le^h  v.  Leigh  it  was  held  that  a  man,  by 
taking  another  name  under  the  king's  licence,  did  not 
thereby  lose  his  former  name,  and  that  a  name  taken 
that  way  is  by  voluntary  assumption,  and  that  a  legacy 
given  by  the  former  name  might  be  taken.  The  taking 
of  the  name  of  the  husband  by  the  wife  is  a  matter  of 
mere  private  arrangement.  In  many  countries  marri^ 
woman  retain  their  maiden  names;  and  even  in  this 
country,  women  of  a  certain  rank  marrying  their  infe- 
riors retain  their  former  names  and  titles;  the  use 
then  of  the  name  of  the  husband,  is  a  mere  voluntary 
assumption,  and  does  not  take  away  the  former;  and  if 
that  be  so,  Mrs.  Wright  comes  within  the  words  of 
the  limitation.  As  to  the  authorities.  Lord  Hardwicke 
expressed  himself  dissatisfied  with  the  decision  in  Job- 
son*s  case,  and  in  Pi/oi  v.  Pj/oiy  he  considered  words 
nearly  similar  to  those  used  in  the  present  case  as  de- 
scribing the  stock,  and  he  expressly  held  the  change 
of  name  by  marriage  to  be  immaterial ;  that  case, 
therefore,  is  a  strong  authority  in  favour  of  tlie  plain- 
tiff's claim. 

Abuotx 


Pi^ucRaz. 
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1820.  Abbott  C.  J.     The  case  has  been  very  well  aigned. 

-"—        The  limitation  will  admit  of  four  di£Perent  coDatroo- 

DOB 

ugama  tions:  first,  it  may  require  the  union  of  the  two 
characters,  viz.  that  the  party  taking  should  be  the 
nearest  of  kin,  and  should  also  have  the  name  ci 
Brewer;  or,  secondly,  that  the  party  taking  should  be 
the  nearest  of  kin  of  the  stock  and  blood ;  thirdly,  if 
taken  according  to  the  very  letter,  that  he  should  be 
nearest  of  kin  at  the  death  of  D,  M.^  bearing  the  name 
of  Brewer ;  or,  lastly,*  that  he  should  be  the  nearest  of 
kin  at  the  death  of  D.  M.j  bom  of  the  name  of  Bnwer. 
The  latter  interpretation  alone  would  entitle  the  pre- 
sent plaintiff  to  recover. 

Cur.  adv.  vdt. 

Abbott  C.  J.,  in  the  course  of  this  term,  delivered 
the  judgment  of  the  Court.  This  case,  which  came 
on  by  way  of  motion  for  a  new  trial,  was  lately  argued 
before  us  at  Serjeants*  Inn  Hall,  We  disposed,  at  that 
time,  of  several  points  raised  in  argument  before  u% 
and  reserved  our  judgment  upon  one  alone,  which 
arises  in  the  following  manner : 

Mrs.  Mary  Molyneuxj  widow,  whose  maiden  name  was 
Brewer^  being  seised  in  fee  of  the  entirety  of  a  consider- 
able estate,  and  having  two  daughters  named  Diana 
and  Mary  Elizabeth^  and  no  other  issue,  executed  a 
deed  by  way  of  settlement  of  the  estate,  in  contem- 
plation of  a  marriage  then  intended  between  her 
daughter  Mary  Elizabeth  and  a  gentleman  named 
Bury.  By  this  settlement,  one  moiety  of  the  estate  was 
settled,  after  the  death  of  the  settlor,  upon  her  daugh- 
ter Mary  Elizabeth^   for  life ;    with  remainder  to  her 

first 
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first  and  other  sons  by  her  then  intended  husband^  in         1820. 
tail  male ;  with  remainder  to  all  and  every  her  daugh- 
ters  by  her  then  intended  husband,    as   tenants   in         ogatVui 
common,  in  tail  general ;  with  remainder  to  the  daugh* 
ter  Diana  for  life;  with  remainder  to  the  first  and  other 
sons  of  Dianoj  successively,  in  tail  male ;  with  remain- 
der to  all  and  every  the  daughters  of  Diana,  as  tenants 
in  common,   in  tail  general;   with  remainder,  (upon 
which  the  question  arises,)  **  to  the  use  and  behoof  of 
all  and  every  the  nearest  of  kin,  in  equal  d^ree,  to  the 
said  Diana,  at  the  time  of  such  her  decease  without 
issue,  of  the  name  of  Brewer,  share  and  share  alike^  as 
tenants  in  common,  and  not  as  joint  tenants,  their  heirs 
and  assigns  for  ever."     The  intended  marriage  took 
e£kct;  and  afterwards  Mary  M.,  the  settlor,  and  also 
Mary  Elizabeth  Bury,   died  without  issue,  in  the  life- 
time of  Diana,  who  thereupon  became  seised  of  this 
moiety,  under  the  settlement.    She  afterwards  obtained 
the  other  moiety,  under  the  will  of  Mr.  Bwy,  who  had 
taken  it  in  fee,   by  virtue  of  the  limitations  applicable 
thereto  in  the  settlement,  and  died  seised  of  the  wholc^ 
without  having  ever  been  married,  having  by  her  will 
devised  the  whole  to  the  defendant.     The  ejectment 
was  brought  for  the  recovery  of  the  moiety  settled  upon 
Diana  in  remainder,  as  before  mentioned,   by  Mr.  and 
Mrs.  Wright,  claiming  in  bdialf  of  Mrs.  Wright,  whose 
maiden  name  was  Brewer.     Mrs.  Wright  was  bom  after 
the  date  of  the  settlement,   and  was  married  to  Mr. 
Wright  before  the  death  of  Diana.     She  was,   at  the 
death  of  Diana,  her  next  of  kin  of  all  persons  whose 
surname  was  Brewer ;  but  she  was  of  a  more  remote 
d^ee  than  a  Mrs.  Morley,  the  surname  of  whose. 

deceased 
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I S20.        deceased  mother  was  Bremer;  and  she  had,  as  is  usual 
'        in  England^  parted  with  her  surname  on  her  marriage 

againtt  and  been  always  called  by  the  name  of  her  husband. 
At  the  dose  of  the  argument,  it  was  intimated  by  the 
Court  that  the  obscure  language  of  this  limitation,  to 
persons  who  were  to  take  as  purchasers,  might  posniUy 
admit  of  several  constructions,  which  were  then  men- 
tioned ;  but  that  the  only  construction  which  would 
give  a  title  to  Mrs.  Jf  right  upon  the  facts  found  must 
be,  to  consider  the  words  as  giving  the  estate  to  such 
person  or  persons,  whose  original  surname  was  Brewer, 
as  should,  of  all  that  class  of  persons,  be  the  next  of 
kin  to  Diana  at  the  time  of  her  death.  No  authority 
was  cited  in  support  of  such  a  construction ;  and  it  was 
properly  objected  on  the  other  side,  that  the  efiect  of 
it  would,  in  the  present  instance,  be  to  give  the  estate  to 
a  person  who  did  not  fall  within  any  part  of  the 
description  contained  in  the  words  of  the  deed ;  Mr. 
Wright  not  being  the  next  of  kin,  nor  being  of  the 
name  of  Bremer.  And,  upon  consideration,  we  are  of 
opinion  that  Mrs.  Wright  is  not  entitled,  because,  if  the 
word  *^  name"  is  to  be  understood  in  its  primary 
sense^  she  was  not,  at  the  death  of  Diana,  a  person  of 
that  name;  and  if  it  is  to  be  understood  in  a  figurative 
sense,  as  denoting  a  house,  family,  or  stock,  then  there 
was  another  person  of  that  description,  who  was  nearer 
of  kin.  We  forbear  to  intimate  any  opinion,  as  to  the 
sense  in  which  this  word  ought  to  be  taken,  and  also 
upon  a  question  much  debated  in  the  argumoit, 
namely,  whether  both  parts  of  the  description,  that  is, 
nearest  of  kin  and  name  of  Brewer,  must  concur  in  the 
same  individual ;  because  it  is  not  necessary  to  decide 

either 
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either  of  those  points,  in  the  present  case^  and  because  1 820. 

we  do  not  choose  to  influence  any  question  that  may  ' 

hereafter  be  made  between  other  parties,  or  to  give  againn 
encouragement  to  any  other  claimant. 

« 

Judgment  for  the  defendant. 
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1820. 

MEMORANDA. 

I 

On  Saturday^  Jan.  29,  EUs  Majesty  King  George  IIL 
died ;  and  on  the  sitting  of  the  Court  on  the  Tuesday 
following,  the  Judges  and  the  King's  counsd  took  the 
oaths  of  allegiance  &c.  to  His  present  Majesty.  By 
the  57  G.  3.  c.  45.  persons  holding  any  office^  place^  or 
empUn/merUj  civil  or  military,  were,  at  the  demise  of  Wk 
Majesty,  to  continue  to  hold  the  same  without  any  new 
patents,  &c.  The  patents  of  precedence  not  being  men- 
tioned in  this  act,  expired ;  and  Mr.  Casberd^  during 
the  remainder  of  the  term,  sat  without  the  bar. 

In  the  course  of  this  term,  JTumuis  Peakcj  Esq.,  of 
LincolrCs  Inttj  was  called  to  the  degree  of  Serjeant  at 
Law.     The  motto  on  his  rings  was  .Xqud  Ijege. 


END   OF   HILARY  TERM. 
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Court  of  KING'S  BENCH, 


IV 


Easter  Term, 

In  the  First  Year  of  the  Reign  of  George  IV» 


On  the  first  day  of  this  term,  Messrs*  Fonblanque 
and  Jervis^  whose  patents  of  precedence  had  expired  by 
the  demise  of  the  Crown,  took  their  seats  again  within 
the  bar  with  their  former  rank,  having  had  fresh  patents 
of  precedence  granted  to  tliem  in  the  course  of  the  last 
vacation.  Mr.  Cosher d^  on  the  same  day,  took  his  seat 
again  within  the  bnr,  as  one  of  His  Majesty's  Counsel 
learned  in  the  law. 

On  the  third  day  of  the  term,  Heivry  Brougham^  of 
LincdrCs  Inn,  Esq.  having  been  appointed  Attorney- 
General,  and  Thonias  Denman^  of  LincdtCs  Inrij  Esq. 
having  been  appointed  Solicitor-General,  to  Her  Ma- 
jesty the  Queen,  took  their  seats  within  the  bar,  with 
the  rank  belonging  to  their  respective  offices. 


Vol.  III. 
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]?J2*^  Burton  against  Chatterton. 

A  cbuig*  for       A  CTION  for  an  attorney's  bill.     At  the  trial  befim 

prtpanng  tn        JTx. 

•ffidavitoftiM  Abbott  C.J.   at  the  Middlesex  sittings   after  last 

petitioDiiig  crt- 

dttor*i  debt  and  Michaelmas  term,  the  plaintiff  was  nonsuited  for  want 
Cbanodlor,  in  of  delivery  of  a  bill,  pursuant  to  the  stat.  2  6-  2.  e.  2S. 
•  eomn^uionof  S.2S.  The  items  on  which  it  was  contended  that  die 
J^^^^2£Se"  ^^^^  came  within  the  statute,  were^  charges  for  drawing 
"5  ■?..!*'     aR  aflSdavit  of  debt  and  bond  to  the  Chancellor,  in  order 

torney  i  billy 

ivitbin  8  a  8.    to  obtain  a  commission  of  bankruptcy.     The  affidavit 
being  a  cbarge    was  never  sworn,  nor  the  commission  issued.     Marfyaif 

at  law  or  in 

fquitj,  tbe  affi-  pursuant  to  liberty  reserved  at  the  trial,  obtained  in 
been  awori^'^  HUary  term  a  rule  nisi  for  setting  aside  the  nonsuit  and 

entering  a  verdict  for  the  plaintiff  for  the  amount  of 

the  bill. 


Piatt  shewed  cause,  and  contended,  that  these  items 
were  taxable  under  the  statute,  and  he  cited  Collins  v. 
Nicholson  (a),  where  the  obtaining  of  the  Lord  Chan- 
cellor's signature  to  the  bankrupt's  certificate  was  held 
to  constitute  a  charge  within  the  statute;  and  Ex  parte 
Prickett  (6),  where  a  charge  for  a  dedimus  potestatem 
was  held  sufficient  to  warrant  the  taxing  the  rest  of  the 
bill,  which  contained  charges  for  conveyancing.  In 
Winter  v.  Payne  (c),  it  was  held  that  taking  instruc- 
tions to  commence  an  action,  drawing  and  engros- 
sing affidavit  of  debt,  attending  the  swearing  of  the  same^ 
axid  paying  for  the  oath,  were  taxable  items  within  the 
statute;  and  the  only  distinction  between  that  case  and 


(o)  8  Tfltin/.  321.  {h)  1  NtVf  JUp.  S«6. 

(c)  6  T,  R.  e45» 


this 
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this  is,  that  the  affidavit  was  there  actually  sworn.  In  1 820, 
Sandom  v.  Bourn  id)  it  was  held,  that  a  bill  was  taxable  """" 
which  contained  a  charge  for  the  preparing  of  a  warrant  ^  against 
of  attorney,  with  a  view  to  business  to  be  done  in  court. 
Upon  these  authorities,  therefore,  the  present  bill  was 
taxable ;  and  the  nonsuit  was  right. 

Manyat  and  C/iittyf  contra,  were  stopped  by  the 
Court. 

Abbott  C.  J.  On  further  consideration,  I  am  satis- 
fied that  the  nonsuit  in  this  case  was  wrong.  There 
does  not  appear  to  be  any  method  by  which  these  items 
could  be  taxed.  They  are  not  within. the  words  of  the 
statute,  which  speaks  only  of  charges  or  disburse* 
ments  at  law  or  in  equity.  The  case  of  Winter  v. 
Payne^  and  Ex  parte  Pricketty  are  distinguishable;  for 
in  the  former  the  affidavit  of  debt  was  sworn,  and  the 
latter  is  clearly  a  proceeding  in  a  real  action.  If  this 
commission  had  actually  issued,  there  is  a  special  pro- 
vision made  by  the  5  G.  2.  r.  30.  for  the  taxation  of  the 
bill  at  a  meeting  for  the  appointment  of  assignees  by 
the  commissioners,  and  after  that  period  by  a  Master  in 
Chancery ;  and  I  believe  that  where  a  commission  baa 
issued,  which  has  not  been  proceeded  in  up  to  the 
choice  of  assignees,  the  Lord  Chancellor  has  directed  a 
Master  in  Chancery  to  tax  the  bill.  Here,  however, 
no  commission  was  issued,  nor  was  there  even  any  ap- 
plication for  it.  We  ought  to  be  quite  satisfied  before 
we  nonsuit  a  plaintiff  upon  this  ground,  that  there  was 
some  authority  to  which  these  it^ns^  could  have  Ikg&i 

(a)  4  Cnmph,  90. 

K  k  2  refer- 
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1820.       referred  for  taxation.  I  am  not  satisfied  of  that ;  and  anH 
therefore,  of  opinion,  that  this  nonsuit  ought  to  be  set. 
againtt       aside,  and  a  verdict  entered  for  the  plainti£P. 

CaARXBTOV. 

Bayley  J.  I  am  of  opinion  that  this  case  is  not 
within  the  statute.  All  the  authorities  referred  to  in: 
argument,  with  the  exception  oiSandom  y.  Boum^  are  per- 
fectly distinguishable  from  the  present  case.  For  a  chai^ 
for  the  obtaining  of  a  bankrupt's  certificate  falls  within 
the  words  ^*  charges  at  law  or  in  equity."  So  a  charge 
for  the  swearing  an  a£5davit  to  hold  to  bail,  and  for  the 
writ  of  dedimus  potestatem,  are  charges  at  law,  and, 
therefore,  clearly  within  the  statute.  The  case  of  Stm- 
dom  V.  Bourn  certainly  does  not  range  within  th^se  au- 
thorities. But  that  was  only  a  decision  at  nisi  prios ; 
and  whenever  that  question  shall  arise,  it  will  be  suffi- 
cient to  give  my  opinion  respecting  it.  In  the  mean 
time,  I  think  it  not  suffidient  to  govern  the  present 
case. 

HoLROVo  J.  The  first  impression  on  my  mind  was, 
that  this  was  part  of  a  proceeding  at  law,  relating  to  a 
commission  of  bankrupt,  which  is  authorized  by  statute, 
and  is,  therefore,  a  proceeding  at  law,  and  not  in  equity. 
If  it  bad  gone  on  to  the  extent  of  swearing  the  affida- 
vit, it  would  have  been  a  proceeding  at  law  or  in 
equity :  but  it  did  not  go  &r  enough,  and,  therefore,  as 
it  seems  to  me,  does  not  come  within  the  words  of  the 
statute. 

Best  J.  The  case  of  Sandom  v.  Bourn  is  not  easily 
distinguishable  from  the  present.  But  that  was  a  mere 
nisi  prius  decision,  and  ought  not  to  govern  us  sitting 

in 
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in  bank.     This  case  does  not  appear  to  me  to  fall  either        1820. 
within  the  words  or  spirit  of  the  act  of  parliament ;  for        ^ 
a  party  caimot  properly  be  said  to  proceed,  either  at  law        agtdnsi 
or  in  equity,  until  something  be  done  by  him  mider  the 
authority  of  a  Court.     I  am,  therefore,  of  opinion,  that 
this  nonsuit  ought  to  be  set  aside,  and  a  verdict  entared 
for  the  plaintiff*. 

Rule  absolute. 


• 


Db£,  dem.  of  S.  Perkes,  against  E.  Ferkes    rHdt^ 

and  Others. 

EJECTMENT  for  messuages'^and  lands  in  the  parish  A  testator  being 
^  angry  with  one 

of  Walsall.     Plea,  not  guilty.     At  the  trial>  before  of  the  deriMet 

.  .     named  in  hia 

HolroydJ.  at  the  last  assizes  for  the  county  ox  Stafford^  it  will,  began  to 
was  admitted  that  the  lessor  of  the  plaintiff,  as  the  brother  intention  of  da- 
and  heir  at  law  of  one  Charles  Perkesy  deceased,  was-  en-  jJ[J[^g^^  it 
titled  to  recover,  unless  the  defendants  could  establish  the  ^^^^^  P^®f^ 

was  preTented 

will  under  which  they  claimed.  The  will  had  been  duly  f'om  proceeding 

^  ^    further,  partly 

executed  by  the  testator  to  pass  real  property,  and  the  only  by  theeffortsof  a 

by-stander,  who 

question  was,  whether  he  had  not  revoked  it  by  tearing  it,  seized  bis  arms, 

and  partly  by 

and  upon  that  point  it  was  proved*  by  one  Joseph  WoT'  the  entreaties  of 
rallf  that  in  August^  1816,  the  testator,  having  had  some  on  thishTbe-^ 
quarrel  with  one  of  the  parties  who  was  a  devisee  h^in^^t  ^ 
named  in  his  will,  in  a  fit  of  passion,  took  his  will  out  of  **1*  ^^^ 

*^  '  pieces,  he  ex- 


his  desk,  and  said  to  Warrall,  "  Joej  you  shall  see  if  I  i»«m«^  ^ 

^  J  7   ^  tisfiwrtion  that 

have  done  any  thing  for  the  rascal  or  not.     I  have  made  no  material  par 

of  the  writing 
had  been  in- 
jured, and  that  it  was  no  worse  :    Held,  that  it  was  on  these  facts  properly  left  to  the  jury 
to  say  whether  he  had  completely  finished  all  that  he  intended  to  do  for  the  purpose  of  d»> 
stroying  the  wiU ;  and  the  jury  having  found  that  he  bad  not,  the  Court  refused  to  disturb 
Ibe  Ttrdict,  and  supported  the  will. 

K  k  9  him 
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)  820.      him  a  gentleman.*'     He  then  began  to  tear  the  will^  and 

tore  it  twice  through;  the  witness  then  laid  hold  of  Ui 

oaainsi        arms  and  entreated  him  to  abate  his  passion.     The  de> 

PmftEZi. 

Yisee  then,  who  was  present,  put  his  hands  together,  at 
if  in  an  attitude  of  prayer,  and  said,  **  Consider  my  br 
niily.  I  beg  your  pardon  for  what  I  have  said.  Hid 
I  been  worthy  to  have  knowii  what  had  been  done  fcr 
me,  I  should  have  been  satisfied."  Upon  this,  the  tes- 
tator became  calm,  and  the  witness  let  loose  his  arms. 
The  testator  then  folded  up  the  will,  and  put  it  in  his 
pocket,  and  afterwards  pulled  it  out  again,  and  said, 
**  It  is  a  good  job  it  is  no  worse,"  and  after  fitting  the 
pieces  together,  he  added,  **  there  is  nothing  ripped 
that  will  be  any  signification  to  it."  The  will  was  found 
sAer  the  death  of  the  testator,  in  four  parts.  Upon  this 
evidende,  the  learned  Judge  left  it  to  the  jury  to  say 
whether  the  testator  had  done  all  he  intended,  or  wfae* 
thcr  he  was  not  prevented  from  completing  the  act  of 
destruction  he  intended.  The  jury  found  a  verdict  for 
the  defendants,  establishing  the  will,  and  now 

fV.  B.  Taunton  moved  for  a  new  trial,  and  contended 
that  the  cancellation  was  complete  by  the  tearing  of  the 
will  with  the  intent  to  destroy  it,  and  he  cited  Pemberion 
V,  Pemberton  (a),  Bibb  v.  Thoma$  (&),  Hyde  v.  Hydi  {e\ 
and  Otu'ons  v.  Tyrer.  [d) 

ABBorr  C.  J.  Upon  the  evidence,  it  appears,  in  the 
present  case,  that  the  testator,  being  moved  with  a  sud- 
den impulse  of  passion  against  one  of  the  devisees  under 

irt"    13  ret.jun,   29a  'b)  2  Black,  1045. 

*c,   1  £q.  Om  Abr.  40S.  'd    1  P#ere  Winiamf,  343, 
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bit  will,  conceived  the  intention  of  cancelling  it,  and  of  1620* 
accomplishing  that  object  by  tearing*  Having  torn  it 
twice  through,  but  before  he  had  completed  hia  purpose  H^*'^ 
his  arms  were  arrested  by  a  bye-stander,  and  his  anger 
mitigated  by  the  submission  of  the  party  who  hlul  pnK 
voked  him ;  he  then  proceeded  no  further,  and  atfter  hav- 
ing fitted  the  pieces  together,  and  found  that  no  mate- 
rial word  had  been  obliterated,  he  said,  '<  It  is  well  H 
is  no  worse."  Now,  if  the  cancellation  had  been  once 
complete,  nothing  that  look  place  afterwards  could  set 
up  the  will.  But  it  was  a  question  for  the  jury  to  de- 
termine whether  the  act  of  cancellation  was  com{defe. 
They  have  found  that  it  was  not,  and  that  it  was  the 
intention  of  the  testator,  if  he  had  not  been  stopped,  to 
have  done  more,  in  order  to  carry  his  purpose  into 
effect*  I  can  see  no  reason  to  think  that  verdict 
wrong. 

Bayley  J.  I  think  this  verdict  right.  If  the  testae 
tor  had  done  all  that  he  originally  intended,  it  would 
)iave  amounted  to  a  cancellntiott  of  the  will;  oftd 
nothing  that  afterwards  took  place  could  set  it  up  again. 
But  if  the  jury  were  satisfied  that  he  Was  stopped 
in  medio,  then  the  act  not  having  been  completed  wiU 
not  be  sufficient  to  d<»troy  the  vaKdity  of  the  will. 
Suppose  a  person  having  an  intention  to  cancel  his  Wifl 
by  burning  it,  were  to  throw  it  on  the  fire,  and  upon  4 
sudden  change  of  purpose,  were  to  take  it  off  agam,  it 
could  not  be  contended  that  it  was  a  cancellation.  So 
here,  there  was  evidence  from  which  a  change  of  pur- 
pose  before  the  completion  of  the  act,  might  properly  b^ 
inferred.  The  jury  have  drawn  that  inference,  and  I 
see  no  reason  to  disturb  the  verdict. 

K  k   4  HOLROYD 
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J  820.  HoLROYD  J.     I  was  of  opinion,  at  the  trial,  that  if 

""""*  the  act  of  tearing  was  completed  nothing  that  took  plate 
tjgohut  afterwards  was  suflSdent  to  set  up  the  will  again.  The 
statute  of  frauds  says,  <<  that  no  devise  in  writing  of 
lands  shall  be  revocable,  otherwise  than  by  some  other 
will,  or  by  burning,  cancelling,  tearing,  or  obliterating 
the  same  by  the  testator,  &c."  but,  in  order  to  effect  this| 
the  act  of  tearing,  &c.  must  be  complete.  I  left  it  to  the 
jury  to  say,  whether  that  was  so,  and  they  were  of  opi- 
nion, that  the  testator  had  not  completed  the  act  he  had 
intended,  and  I  thought  that  they  drew  the  right  coo^ 
dusion  from  the  evidence. 

Best  J.  I  am  of  opinion,  that  the  verdict  is  right. 
Tearing  is  one  of  the  modes  by  which  a  will  may  be  can- 
celled ;  but  it  cannot  be  contended  that  every  tearing  is  a 
cancellation ;  for  if  it  were,  a  testator,  who  took  his  wiH 
into  his  hands  with  intent  to  tear  it,  must,  if  he  should 
tear  it  in  the  smallest  degree  and  then  stop,  be  considered 
as  having  cancelled  it.  The  real  question  in  these  cases  is, 
whether  the  act  be  complete.  If  the  testator  here,  after 
tearing  it  twice  through,  had  thrown  the  fragments  on 
the  ground,  it  might  have  been  properly  considered, 
that  he  intended  to  go  no  further,  and  that  the  cancel- 
lation was  complete ;  but  here  there  is  evidence,  that  he 
intended  to  go  further,  and  that  he  was  only  stopped 
from  proceeding  by  an  appeal  made  to  his  compassion 
by  the  person  who  was  one  of  the  objects  of  his  boun^. 
The  case  in  Blackstone  is  very  distinguishable ;  for  there 
the  testator  completed  his  purpose,  although  the  will 
was  not  destroyed.  I  see  no  reason,  therefore,  for  dis- 
turbing the  verdict. 

6  Rule  refused. 
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RoBsoN  against  Speahman  and  Another.        jJ^StxL 

T'^HE    declaration  stated   that    defendants  made    an  A  warrant  for 
the  commit- 

ossault  upon  the  plaintiff,    and  seized,    &c.    and  mentofthe 

putati?e  fotber 

imprisoned  him,  without   reasonable  cause^  m  a  cer-  of  a  bastard 
tain    gaol,  &c.    for    six  days,    and    until  he  paid   a  should  pay  a 
large  sum  of  monej^     Plea,  not  guilty.     At  the  trial  ^^"^^^^^ 
at  the  last   Sprinir  assizes  for  Nortktimberlandj  before  the  chad  and  le- 

r       o  ^  gal  accustomed 

Bayley  J.,    it    appeared    that  ,the    plaintiff,    against  Jf*^?^"J^^ 
whom  a  r^ular  order  of  filiation  had  been  previously  wise  delivered 

by  due  course 

made,  had  been  committed  by  the  warrant  of  the  defend-  of  kw,  is  bad, 

,  /*  the  maffistrate 

ant  Spearman^  who  was  a  magistrate,  for  not  having  not  being  au- 
paid  the  arrears  due  under  that  order.  The  warrant  49  (^.3.  ^,  59. 
beiiig  produced,  appeared  to  be  for  the  commitment  of  Ju^i*^  wnmt. 
the  plaintiff  to  the  gaol  of  Morpeth^  until  he  should  pay 
the  sum  due  and  legal  accustomed  fees,  or  until  he  should 
be  otherwise  delivered  by  due  course  of  law.  The  plain- 
tiff having  been  imprisoned  six  days,  paid  the  money, 
and  was  discharged.  It  also  appeared,  that  the  notice 
which  was  given  to  the  defendant  Spearman^  pursuant  to 
the  statute  24  G.  2.  c.  44.,  after  reciting  the  arrest  and  im^ 
prisonment  of  the  plaintiff,  and  that  he  was  compelled  to 
pay  a  sum  of  money  in  order  to  obtain  his  discharge, 
stated  that  a  precept  called  a  latitat  would  be  issued 
against  him  for  the  said  imprisonment  and  sum  of 
money.  It  was  contended  for  the  defendants,  that  this 
notice  was  insufficient;  but  the  learned  Judge  over- 
ruled this  objection,  and  being  also  of  opinion  that  the 
warrant  was  illegal,  inasmuch  as  by  the  49  G.  S.  c.  6^.  s.  3. 
the  magistrate  was  empowered  only  to  commit  for  three 
months,  unless  the  money  be  sooner  paid  (whereas  here 

the 
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1820.        the  commitinent  was  general,  being  until  he  sboaU  paj 
""■"*        the  moDey ),  he  directed  the  jury  to  find  a  verdict  lor  the 

ROHON 

agahui  pUintiff  agauist  the  defendant  Spearman.  The  other 
defendant,  who  was  the  constable  who  executed  the 
warrant,  had  a  verdict.     And^iow 

Cross  Serjt.  moved  to  enter  a  nonsait.  Here  the 
defendant  was  discharged,  in  point  of  fisu^t,  within  the 
three  months  for  which,  by  the  49  0. 3.  c.  68.  he  nd^ 
have  been  committed.  If  he  had  been  detained  brjrond 
that  period  under  the  warrant,  he  might  have  had  some 
ground  for  the  action.  On  the  second  point,  he  cited 
Strickland  v.  Ward,  (a)  Here  the  notice  given  was  of 
an  action  against  the  magistrate  alone,  and  it  was  stated 
to  be  for  the  said  imprisonment  and  sum  of  monqr. 
The  action  commenced  was  for  assault,  battery,  and 
false  imprisonment,  and  was  a  jomt  action  against  the 
magistrate  and  constable. 

Abbott  C.  J.  I  am  of  opinion  that  the  warrant  a 
this  case  was  illegal,  not  being  such  as  the  justice  had 
authority  to  make.  It  was  his  duty  to  have  pursued  the 
words  of  the  statute  of  the  49  G.  3.  c.  6S.  If  he  had 
so  done,  it  would  have  ^iven  the  party  committed  the 
option  either  of  paying  the  money  or  of  staying 
three  months  in  prison,  and  being  thereby  altogether 
discharged  from  the  payment.  This  warrant  is  for 
his  imprisonment  till  he  shall  pay  the  money,  and 
deprives  the  party  of  that  advantage.  The  differ^ice  is 
a  most  material  one,  and  it  gives  the  party  committed  a 
right  of  action  against  the  magistrate.     There  does  not 

fa)  7  r.  R,  631. 

appear 
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appear  to  me  any  weight  in  the  other  objection.  The  1820. 
only  effect  which  the  omission  of  any  mention  of  a  bat- 
tery  in  the  notice  could  produce^  would  be  to  prevent  ^ugain$g 
the  plaintiff  at  the  trial  from  giving  evidence  of  a  battery. 
It  was,  however,  quite  sufficient  to  apprise  the  magistrate 
of  the  nature  of  the  action  about  to  be  brought  against 
him,  so  as  to  have  enabled  him,  if  he  had  thought  pro- 
per, to  have  tendered  amends.  I  can  see^  therefore,  no 
ground  for  disturbing  the  present  verdict. 

Rule  refused. 


Edwards  against  Dick.  Saturday, 

jiprU22d. 

TT   POLLOCK  had  obtained  a  rule  to  shew  cause  Anaffldantto 
why  the  bail-bond  given  to  the  sheriff  of  Middle-  which  statM 

1  .  Ill  til*  1  1  ^^uU  defendant 

sex  m  this  case,  should  not  be  deuvered  up  to  be  can-  b  indebted  to 
celled,  upon  the  defendant's  filing  common  bail,  and  for  drawer ofa  bill 
staying  the  proceedings.     The  affidavit  to  hold  to  bail,  uotsSSdwit" 
stated,  that  the  defendant  was  justly  and  truly  indebted  "^l^i!J*ji** 
to  the  plaintiff  in  the  sum  of  240/.,  as  drawer  of  a  bill  bill  i«  due. 
of  exchange,  dated  December  1st.  1819,  drawn  by  the 
defendants  on,   and  accepted  by  Lord  Jtossmore;    the 
objection  was,    that  it  did  not  state  that  the  bill  was 
due. 

Cross  now  shewed  cause.  The  case  of  Davison  v. 
March  (a)  is  expressly  in  point ;  and  the  case  of  Jack-- 
son  V.  Yate{b)  is  distinguishable,  on  the  ground  that 
there  the  defendant  was  the  maker  of  the  promissory 

^a)  1  Nnt)  R.  157.  ^  M.  ^  S.  148. 

note, 


Dick- 
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1820..  note,  so  that  it  might  be  true  that  he  was  indebted  t» 
*"~^  the  plainti£^  although  the  note  might  be  payable  at  a 
agamu        fiiture  day.     Here  the  defendant  is  the  drawer  of  a.  bill 

of  exchange^  and  cannot,  therefore,,  be  indebted,  unleH 

the  bill  be  due* 

Pollock^  contra,  observed,  that  the  case  of  Daoison  % 
March  was  an  extraordinary  decision,  and  had  never 
been  recognized  in  this  Court ;  and  that  in  Bttaeku  t* 
Frastr  {a)  the  authority  of  that  case  had  been  much 
broken  in  upon. 

Abbott  C.  J.  We  think  that  it  would  be  better  ti> 
ky  down  a  general  rule  which  may  be  followed,  and 
that  the  best  course  will  be,  to  overrule  the  case  otDa^ 
visan  v.  Marchj  and  to  decide  that  this  affidavit  to  hold 
to  bail  is  not  sufficient,  because  it  does  not  state  the  bill 
of  exchange  to  have  become  due.  The  nde,  thereforci 
must  be  made  absolute. 

Rule  absolute^ 

(a)  7  TaurU.  171- 
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HoRNCASTLE  and  Another  against  Farran.     ^^^y* 

AyrU  S4ai.  » 

Y'ROVER  for  goods.     Plea,  not  guilty.     At  the  trial  Where  the  own- 
before  Abbott  C.  J.  at  the  sittings  after  last  Michael'  haTiog  a  Hen 

on  the  goods 

mas  term,  it  appeared  that  the  defendant  was  the  secre-  until  tbede- 
tary  of  the  East  India  Dock  Company,  and  the  plaintifib  gl^ud  ap- 
were  the  owners  of  the  Aix^  Kingston.     The  ship  had^]^^  j^^^  ** 
been  chartered  by  them  on  a  voyage  to  the  Ea^  Indies  ^^^^^ 
and  back.     The  freighter,  Mr.  Campbell^  a  merchant  in  ^y™?"^  •"** 
London^  bound  himself  brthe  charterparty  to  pay  freight  objected  to  it 

.    «  .  1    r      1      •  1  at  the  time, 

in  the  following  manner :  viz.  421/.  in  cash  forthwith  on  afterwanls  ne- 
the  day  of  the  clearance  of  the  ship  outwards ;  421/.  on  Held,  that  such 
that  same  day,  by  a  good  and  approved  bill  at  six  ^SSw'toan 
months;  a  further  sum  not  exceeding  1000/.  for  charges,*  Sjb^w^^lSid 
&c.  to  be  paid  at  her  port  of  delivery  in  the  East  Indies ;  ***f^  *'  7f** 

^  '^  ^  reunquiahment 

a  further  sum  for  payment  of  waires  of  the  crew  on  her  of  his  lien  on 

^  «*>«  good*, 
arrival  at  the  port  of  London^  and  the  remainder  thereof 

to  be  paid  by  a  good  and  approved  bill  or  bills  payable 
rn  London  at  three  months  after  date  irom  the  day 
on  which  the  delivery  of  the  said  homeward  cargo 
shall  be  completed.  The  ship  completed  her  voyage, 
and  arrived  in  the  port  of  London^  and,  according  to  the 
regulations  usual  in  such  cases,  delivered  her  cargo, 
which  was  placed  part  in  the  East  India  Company's 
warehouses,  and  part  in  the  Bkist  India  \  ock  Company's 
warehouses.  On  the  15th  September ^  1818,  a  notice 
was  given  to  both  these  bodies  by  the  plaintifi^  not  to 
deliver  the  goods  to  Campbell^  until  they  received  ad- 
vice that  the  freight  had  been  paid.  All  the  payments 
during  the  voyage,  including  the  payment  of  the  wages 
of  the  crew,  were  duly  made.  The  residue  of  the 
freight  due  amounted  to  S273/.  75.  4d.      On  the  8th 

October^ 
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1820.        October,  1818,    the   plaintifis   received  a  bill  at  three 
■  months  of  1 200/,  drawn  by  the  captain  of  the  ship  on 

against  ^^^  accepted  by  Campbell  in  part  payment.  And  on 
the  21st  Oct€bei\  1818,  the  balance  was  received  by  them 
in  other  bills.  On  the  24th  October j  they  sent  an  order 
to  Campbell,  authorising  the  stop  on  the  gooda  in  the 
East  India  Company's  warehouses  to  be  taken  off;  but, 
at  the  same  time,  refused  to  take  off  that  on  the  other 
goods,  alleging  as  a  reason,  that  they  could  not  succeed 
in  negociating  the  bill  for  1200/.  dated  October  8tb.  A 
further  correspondence  took  place,  but  the  plaintifis 
continued  to  refuse  to  take  off  the  stop  until  Campbdt 
should  give  them  a  collateral  security  for  this  bill.  Ndl- 
withstanding  this  refusal,  the  East  India  Dock  Company, 
upon  an  indemnity  being  given  to  them,  permitted  Camp^ 
belTs  agent  to  remove  the  goods. .  It  appeared  that  all  the 
bills,  including  that  for  1200/.,  had  been  negociated  by 
the  plaintifis.  The  Lord  Chief  Justice,  at  the  trial, 
held,  that  this  circumstance  put  an  end  to  the  plaintifis' 
lien  on  the  goods,  and  directed  a  nonsuit.  Scarlett,  in 
last  Hilar}/  term,  having  obtained  a  rule  nisi  to  set  this 
nonsuit  aside,  and  for  a  new  trial, 

Marrj/at  (and  Gurney  was  with  him)  shewed  cause. 
The  negotiation  of  the  bills  was  a  relinquishment  of  the 
lien  of  the  plaintiffs,  supposing  one  even  to  have  existed, 
because,  otherwise,  the  plaintiffs  would  make  Campbell 
liable  to  pay  the  bills  to  the  holders,  without  giving  him 
the  power,  by  the  sale  of  the  goods,  to  provide  for  the 
payment.  And  there  was  no  special  agreement;  for 
Campbell  did  not,  as  it  appears,  even  know  that  the  bills 
had  been  negotiated.  But,  secondly,  there  was  no  lien  at 
all  in  this  case.  The  clause  in  the  East  India  Dock  Com- 
pany s 
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jwm/s  act  states,  54  G.  3.  c.  228,  s.  18.    «  That  all  such         1820. 
wares  and  merchandizes  landed  and  warehoused  under     hormcastl* 
the  provisions  of  this  act,  shall,  when  so  landed  and       ^l^^^ 
warehoused,  continue  subject  or  liable  to  such  and  the 
same  claim  for  freight  as  such  goods,  &c.  respectively 
were  subject  or  liable  to  whilst  the  same  were  on  board 
such  ships,  and  before  the  landing  thereof.'*   Here,  how- 
ever, by  the  charterparty,  the  plaintiflb  had  no  right  to 
require  any  bills  to  be  given  till  sifter  the  complete  de- 
livery of  the  homeward  cargo.     Then,  if  so,  they  never 
had  a  lien  on  the  goods  whilst  on  board  the  ship.     And, 
if  so,  the  act  gives  them  none  whilst  in  the  warehouse 
of  the  East  India  Dock  Company.    And  he  cited  Saville 
V.  Campian,  (a) 

Scarlett  and  Chifit/t  contra.  The  acts  are  to  be  con* 
current,  and  the  plain  meaning  of  the  charterparty  is, 
that  the  goods  shall  be  delivered  on  the  giving  of  good 
and  approved  bills ;  and  so  it  was  ruled  in  the  case  of 
Taie  v.  Meek^  Easter  term  1818,  in  the  Common  Pleas, 
upon  a  charterparty  similar  to  the  present.  There  was, 
therefore,  a  lien  originally  on  the  goods.  Then  the 
only  material  question  is,  has  that  lien  been  relin- 
quished ?  That  depends  on  this,  whether  this  bill  for 
1200/.  can  be  considered  as  a  good  and  approved  bill. 
On  the  24th  October  the  plaintiiis  distinctly  objected  to 
it,  and  on  that  express  ground  refused  to  give  up  their 
lien.  Then,  can  the  subsequent  negotiation  make  any 
difference  ?  If  the  bill  is  not  to  be  negotiated,  neither 
party  gains  any  advantage.  The  bill  is  given  for  the 
purpose  of  negotiation  ;  and  if  n^otiated  after  having 

been 
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.    1 820.        been  objected  to,  it  is  still  not  an  approved  bill.    Until  an : 
'        approved  bill  be  iriven,  the  lien  continues.     In  the  case  of 

HORNCASTLZ  . 

agamu       Stoppage  in  transitu,  that  right  is  not  lost  by  the  acoefKi-  * 
ance  and  negotiation  of  a  bill  for  the  amount  due. 

Abbott  C.  J.     In  the  present  case,  it  appeared  that' 
Campbell  had  a  right  to  the  delivery  of  the  goods^  upon  * 
his  giving  good  and  approved  bills  for  the  freight  to  the> 
owners  of  the  ship.    Now,  in  order  to  obtain  possession,: 
he  does  deliver  to  them  the  bill  in  question ;    and,  upon 
their  expressing  their  disapprobation  of  it,  he  accedes  to 
it,  and  at  first  acquiesces  in  their  retaining  possession  of 
the  goods.    That,  however,  was  done  in  ignorance  of  the* 
fact  of  their  having  at  that  time  negotiated  the  bilL     I 
thought,  at  the  trial,  that  the  negotiation  of  the  bill  was 
to  be  taken  as  against  the  party  negotiating  it,  as  an  ap- 
probation of  the  bill  by  him ;  and  that  the  owners  of  the 
ship  having,  by  this  act,  declared  their  approbation  of 
the  bill  in  question,  had  lost  their  lien  on  the  goods.     I 
am  still  of  the  same  opinion,  and  I  think,  therefore,  the 
nonsuit   was   right,    and   that  this    rule  ought    to   be 
discharged. 

Bayley  J.  I  am  also  of  opinion,  that  the  nonsuit  in 
this  case  was  right.  It  appears  that  Campbell  having 
given  the  bill  in  question,  the  owners  of  the  ship  ex- 
pressed their  disapprobation  of  it.  In  consequence  pf 
this,  the  stop  which  had  been  placed  upon  the  goods 
in  the  East  India  Company's  warehouse  continued,  and 
it  became  necessary  for  Campbell^  if  he  wished  to  get  it 
removed,  to  give  another  bill.  Under  these  circum- 
stances, however,  the  owners  chose  to  negotiate  the 
original  bill.     Now,  if  Campbell  had  consented  expressly 

to 
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to  this  negotiation,  and  yet  had  agreed  that  the  plaintiffs        1820. 
should  retain  their  lien  on  the  goods,  he  would,  of  course.     ,, 
have  been  bound  by  that  agreement :  but  that  was  not        agamtt 
the  case ;  and  if  the  plaintiffs  negotiated  the  bill  with- 
out such  express  consent  on  his  part,  it  seems  to  me, 
that  they  gave  up  their  lien  on  the  goods.     If  we  were^ 
to   hold   otherwise,    the    consequence  would    be    this, 
that  Campbell  would  be  prevented  from  obtaining  his 
goods,  in  order  to  enable  him  to  take  up  the  bill,  and 
vet  he  might  be  arrested  on  it,  and  compelled  to  pay  it. 
That  would  be  a  great  inconvenience  and  hardship,  and 
one  which  ought  not  to  be  imposed  upon  him  without 
his  express  consent.     I  think,  therefore,  that  as  soon  as 
this  bill  was  negotiated  by  the  PlaintiflFs,  their  lien  on 
the  goods  was  given  up.     The  nonsuit,  therefore,  was 
right. 

HoLROYD  J.  I  am  of  the  same  opinion.  The  plain- 
tiffs, in  this  case,  acted  on  the  bill  as  their  own,  by 
their  first  accepting,  and  afterwards  negotiating  it. 
They  ought,  if  they  disapproved  it,  to  have  given  it 
back  to  CamphelL  As  to  their  having  objected  to  it,  I 
do  not  place  much  reliance  upon  that ;  for,  though  they 
objected  to  it  in  words,  they  approved  it  by  their  act ; 
for,  by  negotiating  it,  they  put  it  out  of  their  power, 
afterwards,  to  return  it  to  Campbell.  I  am,  therefore^ 
of  opinion,  that  they  had  no  further  lien  upon  the 
goods,  and  that  tlie  nonsuit  was  right. 

Best  J.  concurred. 

Rule  discharged. 


Vol,  III.  L  1 
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1820. 

^^^^1^  PiGGOTT  against  Wilkes. 

^^**"^^^*  r\ECLARATION   in  debt  against  the   shwiff  of 
liberty  whera  Essex  for   an   escape.     Plea,  nil  debet.     At  the 

cera  had  the       trial,  before  Garraa)  Baron,  at  the  last  luring 


^eg^ofr^  for  the  county  of  Essex^  it  appeared,  that  the  aheriff 

^^uTOttoda  ^*^  taken  the  party  in  execution,  within  the  boroi^ of 

defendant^^^  JMoWfji,  upon  a  ca.  sa.,  in  which  there  was  not  any 

there  was  not  hqh  omittas  clause.     In  that   places   by  charter,  the 

any  non-omit- 

tasdaiue,  luf-   mayor,  &c.  of  the  borough  claimed  the  exclusive  priri- 

feredhimtogo         ''  ^^  "^ 

at  large  before  1^  of  executing  all  process ;  and  the  defendant,  in 
from  the  liber-  the  original  action,  escaped  before  he  had  been  re- 
he  was^ie  in  moved  from  Maiden.  Upon  these  facts,  it  was  oon- 
na^nforan  ^^^^  ^t  the  trial,  that  as  the  sheriff  had  no  right  to 

arrest  the  party  within  a  privileged  place,  the  arrest  was 
bad,  and  consequently,  that  there  could  be  no  action  for 
an  escape.  The  learned  Judge  reserved  the  point,  and 
the  jury  found  a  verdict  for  the  plaintiff. 

Watford  now  moved  to  enter  a  nonsuit  The  sheriff 
was  not  authorized  to  arrest  the  party  within  the  bo- 
'  rough  of  Maiden.  The  arrest  itself,  therefore,  was  un- 
lawful, and  he  thereby  subjected  himself  to  an  action,  at 
the  suit  of  the  defendant  in  the  original  action,  as  well 
as  of  the  mayor  of  the  liberty.  The  sheriff,  at  all 
events,  cannot  be  liable  for  suffering  a  party  to  escape 
whom  he  ought  never  to  have  taken  into  custody,  and 
who  actually  escaped  before  he  had  been  removed  firom 
the  privileged  place. 

Abbott  C.  J.     The  arrest  was  not  wrongful,  as 
against  the  defendant  in  the  original  action^  althou^  it 
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was  wrongfiil  as  against  the  bailiff  of  the  liberty  s  and        1S20. 
although  the  sheriff  might  have  thereby  subjected  himsdUT 


to  an  action  at  the  suit  of  the  latter.     In  cases  of  arrests        agamat 

Wiucxi. 

by  the  sh^nff  within  the  verge  of  the  palace^  he  is  in 
contempt  ^aaless  he  has  the  leave  of  the  Board  of  Green 
Qoth ;  the  arrest}  however,  is  not  therefore  void,  (a)  1 
am  of  opinioQ,  that  in  this  case^  the  shariff  having  onoe 
takra  the  party,  was  bound  to  keep  him  in  custody,  and 
that  consequently  he  is  liable  in  this  action. 

Rule  refused. 


(a)  Vide  FihqxUrick  V,  A'dl^f  if.  22.  G.3.  JB,R*  cited  in  aiguxnent  in 
Mex  T.  Stobhs,  5  Tienu  Rep.  740. 


Wright  against  Clements.  2w«%, 

^  April  5t5f3tk. 

DECLARATION  stated,  that  defendant  contriving,  Dedmtion 
•tated  that  the 

&c  falsely,  &c.  did  publish,  and  did  cause  and  procure  defendant  pnb- 

liihedalibd, 
containing  fidae 
and  icandalona 


to  be  published,  a  certain  false,  scandalous,  malicious,  and  ^^^^^"'"g  fiilae 
defamatory  libel,  in  the  form  of  a  statement,  purporting  nurttewcon. 


to  be  written  by  one  William  Cobbettj  of  and  concerning  fj^^^*-,^ 
the  plaintiff,  containing,  amongst  other  things,  certain  f^^**^  *■  ^^j- 
fidse,  scandalous,   malicious,  defamatory,  and  libellous  set  out  the  libel 

witili  innuen* 

matters,  of  and  concerning  the  said  plainti£^  in  substance^  does:  Held, 

/•  11  1        •  •     1  11  «       that  this  was 

as  follows ;  that  IS  to  say :  it  then  proceeded  to  set  out  the  badinaneitof 
libel  with  innuendoes.    The  plaintiff  having  obti^ned  a  JWS"**"*** 
verdict  for  500/.  damages,  at  the  Middlesex  sittings  after 
last  Michaelmas  term,  before  Jbbott  C.  J.,  a  rule  was 
obtained  in  Hilary  term  for  arresting  the  judgment,  on 
the  ground  that  the  declaration  was  defective  In  stating 

li\2  the 
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1 820.       the  libd  to  be  set  out  in  substance  onlyy  and  not  aocord- 
ing  to  the  tenor.    And  now 


Wuoar 
ogntHst 


Scarlett^  Denman^  and  Chitty^  shewed  cause.     This 
rule  was  obtained  on  the  authority  of   the   case  of 
NetUon  V.  Stvbbs.  {a)    There  the  declaration  stated  the 
words  spoken  to  be  to  the  efl^t  following,  and  that  was 
held  to  be  bad  in  arrest  of  judgment.     That  case^  how- 
ever, does  not  apply  to  the  present;    for  taking  the 
whole  declaration  together,  it  appears  that  the   Tery 
words  of   the  libel  are  set   out,    for    there    are  in- 
nuendoes which  would  be  unnecessary,  if  the  declaration 
purported   to  set  out  only  the   substance    or    e£&ct 
It  is  sufficient,  at  all  events,  after  verdict,  if  the  declar- 
ation imports  to  set  out  the  substantial  matter  of  the 
libeL     In  the  Qjteen  v,  Drake  (i),  Holt  C.  J.  says,  "  a 
libel  may  be  described  either  by  the  sense  or  by  the 
words,  and  therefore  an  information  charging  that  the 
defendant  made   a  writing   containing  such   words,  is 
good,  and  in  such  a  case  a  nice  exactness  is  not  required 
because  it  is  only  a  description  of  the  sense  and  sub- 
stance of  the  libel."       That  is  an  authority   to   shew 
that  it  is  sufficient    to    set    out   the   substance  of  the 
libel.     In  The  King  v.  Bear{c)^  the  declaration  pur- 
ported  to   set  out   the   libel   according    to   tlie   tenor 
and   effect    following,    and  it  was  held   that  although 
the  words  to  the  effect  following,  of  themselves  might 
be  bad,  yet  that  coupled  with  the  word  tenor,  which 
imported   a  literal  copy,  they  might  be  rejected.     It 
is  not,  however,  necessary  to  set  out  the  literal  copy 
of  a  libel,  for  the  variance  of  a  letter  not  altering  the 
sense  is  immaterial,  and  that  shews  that  it  is  sufficient 


(a)  9,  Show.  435.    3  Mod.  71.  (&)  5  Saik,  225. 

(c)  2  Salk.  417.     1  Z</.  Haym.  414,  ^,  C. 


to 
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to  set  out  the  substance  of  the  libel.  Admitting  it,  1820. 
however,  to  be  necessary  to  give  in  evidence  the  precise  — 
words  of  the  libel,  it  is  sufficient,  afler  verdict,  that  it  against 
should  be  so  stated  on  the  record  that  there  is  no  posi- 
tive repugnancy  between  the  mode  of  stating  it,  and  the 
necessity  of  proving  the  precise  words.  Now  there  is 
nothing  in  the  words  *^  in  substance  as  follows,"  which 
dispenses  with  the  necessity  of  proof  of  the  very  words 
of  the  libel ;  for  the  innuendoes  shew  that  the  plaintiff  un- 
dertakes to  prove  the  precise  words.  In  the  course  of 
the  argument,  they  cited  Wood  v.  Broom  (a),  and  Beo! 
V.  Leefe.  (6) 

Platti  contra.  The  words  *<  in  substance  as  follows," 
form  a  material  part  of  the  description  of  the  libel,  and 
cannot,  therefore,  be  rejected.  In  actions  for  oral  or 
written  slander,  it  is  not  sufficient  to  set  out  the  sub- 
stance, but  the  very  words  must  be  stated  upon  the 
record,  in  order  that  the  Court  may  judge  whether  they 
be  actionable  or  not ;  if  it  were  sufficient  to  set  out  the 
substance,  the  verdict  of  the  jury  would  be  conclusive 
upon  that  point,  and  the  party  would  be  deprived  of  his 
writ  of  error.  In  Zenobio  v.  AxteU  {c\  it  was  held  to  be 
insufficient,  in  an  action  for  a  libel  written  in  a  foreign 
language,  to  set  out  the  translation,  which,  if  correct, 
however,  would  have  contained  the  substance  of  the 
libel.  Cook  v.  Cox  {d)  is  precisely  in  point.  The  de- 
claration there  stated  that  the  defendant  accused  the 
plaintiff  of  being  in  insolvent  circumstances,  without 
setting  out  the  words,  and  the  CJourt,  upon  argument, 

(a)  1  Marsh,  522.     6  Taunt.  169.  {h)  2  Campb.  138. 

(c)  6  r.  R.  162.  \d)  5  M^i  S.  110. 

L»9  ,  HM 


506  CA8ES  IK  EASTER  TERM 

18S0.       held  It  to  be  bad,  after  verdict,  upon  principle  and  an* 
thority*    This  declaration  cannot  be  8i:qpportedL 


Wbigbs 

against 

Cuainitt* 


Abbott  C*  J.  I  am  of  (^inif»i,  that  in  this  eaie  the 
objection  must  prevail,  and  that  the  judgment  must  be 
arrested.  In  actions  for  libd,  the  law  requires  the  very 
words  of  the  libel  to  be  set  out  in  the  dedaraticHi,  in 
order  that  the  C!ourt  may  judge  whether  they  oomti* 
tute  a  ground  of  action ;  and  unless  a  plaintiff  {Iro* 
fesses  so  to  set  them  out,  he  does  not  eomply  with 
the  rules  of  pleading.  The  ordinary  mode  of  doii^ 
this,  is  to  state,  that  defendant  published,  of  and  otan* 
ceming  the  plaintiff,  the  libellous  matters,  to  the  tenor 
and  effect  following.  In  that  case  the  word  **  tcmyi^ 
governs  the  word  '^  effect,"  and  binds  the  party  to  set 
out  the  very  words  of  the  libel.  There  is  anodMr 
mode  of  doing  it,  by  stating  that  defendant  puUished 
the  libellous  matters  following ;  that  is  to  say.  And  in 
this  case^  also,  it  is  understood,  that  the  very  libel  is  set 
out.  Here,  however,  more  words  have  been  introduced 
into  the  declaration,  and  the  question  is,  whether  the 
additional  words  have  not  varied  the  sense.  The  alle- 
gation here,  which  has  departed  from  the  common  fotm 
of  the  precedents,  is,  that  the  defendant  published  c^v 
tain  libellous  matter,  in  substance  as  follows.  Now  the 
question  is,  whether  the  words  ^^  in  substance,"  do  not 
give  a  different  meaning  to  the  passage  which  follows. 
It  seems  to  me  that  they  do ;  for  we  are  to  understand 
these  words  in  their  ordinary  sense.  Suppose  a  person 
were  to  say,  I  have  read  a  book  concerning  certain  in- 
teresting historical  questions,  in  which  is  contained  a 
passage,  in  substance  as  follows ;  no  man  would  under- 
stand him  to  be  about  to  repeat  the  very  words  of  the 
passage,  but  only  that  he  was  about  to  give  an  abstract 

of 


Clsksmii. 
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of  it.  So  it  is  that  I  understand  this  declaration.  It  is  1820« 
true^  that  in  pleading,  many  words  have  obtained  an  "~~~^ 
appropriate  and  technical  sense,  different  from  their  jagamti 
popular  meaning;  and  if  that  had  been  the  case  with 
the  words  *^  in  substance,"  •  it  might  have  varied  the 
present  question:  but  it  is  not  so,  and  those  words 
must,  therefore,  be  understood  in  their  ordinary  sense.  I 
think,  therefore,  that  the  plaintiff  in  his  declaration,  not 
having  professed  to  set  forth  the  very  words  of  the  libel^ 
but  only  their  substance  and  effect,  and,  as  it  were^  a 
sort  of  abstract  of  them,  the  judgment  must  be  arrested. 
It  is  of  great  importance  to  follow  the  ancient  form  of 
precedents ;  for  if  we  depart  from  them  in  one  instance^ 
one  deviation  will  naturally  lead  to  another,  and,  by  de* 
grees,  we  shall  lose  that  certainty  which  it  is  the  great 
object  of  our  system  of  law  to  preserve* 

Bayley  J.  I  am  of  the  same  opinion.  A  defendant, 
in  a  case  like  this,  has  a  right  to  expect  that  the  plain- 
tifi^  in  his  declaration,  will  set  out  the  very  words  used, 
or  so  much  of  them  as  he  means  to  rely  upon ;  and  the 
usual  mode  of  doing  this  has  been  already  stated  by  my 
Iiord  Chief  Justice.  The  word  ^^  tenor"  has,  in  law,  a 
peculiar  and  technical  sense^  and  the  distinction  b^ 
tween  it  and  ^^  substance"  is  distinctly  pointed  out  by 
Btdler  J.,  in  Jtex  v.  May  (a),  where  he  says,  that  ^^  the 
word  tenor  has  so  strict  and  technical  a  meaning,  as  to 
make  it  necessary  to  recite  verbatim ;  but  tha^  by  the 
expression,  ^^  manner,  and  form  following,"  used  in  that 
case,  nothing  more  than  a  substantial  recital  was  re- 
quisite."    Here  it  is  stated,   that  defendant  published 

(a)  D<m^.  193. 

LI  4  certain 
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1 820*       oertain  false  and  libellous  matters,  in  substance  as  fid- 
Z"  lows ;    the  latter  words,  therefore,  qualify  those  which 

against^  precede^  and  would  let  the  party  in  at  nisi  priiis  to 
looser  proof  dian  would  have  been  required  in  case  the 
declaration  had  stated  the  libel  verbatim.  Then,  if  die 
law  requires  the  libel  itself  to  be  stated,  how  can  a 
declaration  be  sufficient  which  states  the  libd  in  sub- 
stance only.  For  two  statements,  which  may  di£G»r  in 
words,  may  agree  in  substance.  Besides,  if  it  be  sol^ 
fident  to  set  out  a  libel  in  substance,  who  is  to  de- 
cide whether  it  is  proved,  the  Judge  or  the  jury  ?  And 
if  they  differ,  the  defendant  might  be  deprived  of  the 
judgment  of  the  Court  out  of  which  the  record  comes.  I 
think,  therefore^  that  if  we  were  to  hold  this  declaration 
sufficient,  we  should  relax  the  strictness  of  proof  at  pre- 
sent required,  and  depart  from  the  unvaried  course  dl 
all  the  precedents.  The  judgment,  therefore,  must  be 
arrested. 

HoLROYD  J.  I  am  of  the  same  opinion.  The  dd 
form  of  declaring  was,  to  state  the  libel  "  according  to 
the  tenor  and  effect  following,"  or,  "  according  to  the 
tenor  following."  And  the  law  attaches  a  technical 
meaning  to  the  word  *^  tenor,"  as  signifying  either  an 
exact  copy  or  a  statement  of  the  libel  verbatim.  If 
the  usual  mode  be  not  followed,  but  new  words  sub- 
stituted for  these  expressions,  the  Court  must  under- 
stand those  new  words  according  to  their  popular  and 
ordinary  sense.  And  considering  this  case  in  that  way, 
the  words  **  in  substance,"  mean  not  a  literal  copy  of 
the  libel,  but  only  the  general  import  and  effect  of  it. 
Now  where  a  charge,  either  civil  or  criminal,  is  brought 
against  ^  Defendant^  arising  out  of  the  publication  of 

pwri^ 
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a  written  instrament,  as  is  the  case  in  forgery  or  libel^        1820. 
the  invariable  rule  is,  that  the  instrument  itself  must  be        — • 

Wriobt 

set  out  in  the  declaration  or  indictment ;  and  the  reason  againtt 
of  that  is,  that  the  defendant  may  have  an  opportunity, 
if  he  pleases,  of  admitting  all  the  &cts  charged,  and  of 
having  the  judgment  of  the  Court,  whether  the  facts 
stated  amount  to  a  cause  of  action,  or  a  crime.  For  it 
is  clear  that  when  it  can  be  shewn  distinctly  what  the 
instrument  is  upon  which  the  whole  charge  depends, 
that  instrument  must  be  shewn  to .  the  Court,  in  order 
that  they  may  form  their  judgment.  A  defendant  is 
not  bound  to  put  the  question  as  a  combined  matter  of 
law  and  fact  to  the  jury,  but  has  a  right  to  put  it  as  a 
mere  question  of  law  to  the  Court.  This  mode  of  de- 
claring would  not  only  deprive  him  of  that  advantage^ 
but  also  of  his  writ  of  error ;  and  it  would  make  the 
verdict  of  a  jury  binding  in  cases  where  it  ought  not 
to  be  so.  For  if  the  jury  find  the  verdict  that  the  libel 
proved  was  in  substance  the  same  as  the  charge  in 
the  declaration,  contrary  to  the  opinion  of  the  Judge, 
that  would  be  binding  upon  the  parties,  and  the  defend- 
ant could  bring  no  writ  of  error,  even  although  the 
whole  might  be  a  question  of  law.  I  think,  therefore, 
that  this  declaration  is  bad,  and  that  the  judgment 
must  be  arrested. 

Rule  absolute,  (a) 

(a)  Bett  J.  was  abMot  Rt  the  (Mtf  Bailey, 
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18tO. 


we^timi^        The  King  against  Sir  Francis  Willes,  Knt 

April  9Sdu  ^ 

A  Gop^^old  of    JN  Trinity  term  last,  this  Court,  on  the  application 

inheriumoe  is       ^ 

not  forfeited  by  of  Samuel  JVcUs^  granted  a  rule,  calling  on  the  de- 
offdonywith-  fe^daut  as  lord  of  the  manor  of  Biggkswadey  in  the 
unless  there  be  county  of  Bedford^  to  shew  cause  why  a  writ  of  man- 
inAemSwr"  ^Wius  should  not  issue  directed  to  him,  commanding 

him  to  admit  the  said  Samuel  Wells  to  certain  copyhold 
tenements,  parcel  of  the  said  manor,  on  the  surrender 
of  William  Studtnan^  late  tenant  thereof.  On  shewing 
caus^  the  Court  enlarged  the  rule,  until  Michaelmas 
term  last,  with  liberty  for  the  parties  to  state  a  special 
ca^^  which  was  as  follows :  William  Stvdmarij  on  the 
15th  of  October y  1818,  when  he  committed  the  of- 
fence of  which  he  was  convicted  as  hereinafter  men- 
tioned, was  seised  in  fee  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  the  manor,  of  certain  copyhold 
messuages  and  tenements,  customary  tenements  of  the 
manor  of  Biggleswade,  in  the  county  of  Bedford.  After 
the  said  William  Sludman  had  committed  such  o£fence, 
\\z.  on  the  28th  October,  1818,  the  above-named  Samuel 
Wells  bona  fide  contracted  and  agreed  with  the  said 
William  Studman  to  purchase  from  him  the  said  premises 
for  the  sum  of  700/.,  and  on  the  2d  of  Novanber  follow- 
ing, the  premises  were  duly  surrendered  by  the  said 
William  Sludman  to  the  lord  of  the  said  manor,  to  the 
use  and  behoof  of  the  said  Samuel  Wells,  his  heirs  and 
assigns.  At  the  General  Quarter  Sessions  of  the  peace 
lor  the  county  of  Hertford,  held  on  the  1 9th  of  October, 

1818,  one  Thomas  Halworth  was  convicted  for  feloniously 

< 

steal* 


Woui. 


IN  TU  FnsT  Ybaji^  w  QBOBGE  IV.  511 

stealingt  on  the  16tb  of  Ocklber^  in  the  same  year^  two  1820, 
bushels  of  fine  pollard  of  the  value  of  1 65.9  and  two  boshelt  -— 
of  coarse  poUardy  of  the  value  of  bt. ;  and  afterwardsi  at  J!f»^ 
the  Greneral  Quarter  Sesdons  for  the  coittity  of  Betffbrdf 
held  on  the  1 3th  day  of  January j  1 8 1 9,  the  said  William 
Siudman  was  indicted  for  feloniously  receiving,  on  the 
said  15th  day  (£  Oekfbers  I8I89  the  said  two  bushds  of 
fine  pollard,  and  the  said  two  bushda  of  coarse  pollavd^ 
knowing  the  same  to  have  bem  feloniously  stolen,  upon 
whidi  indictment  the  said  WiUusm  S^udmtm  was  con- 
victed. Whereupon  judgment  waa  given  against  him, 
that  he  should  be  tranqpolted  for  the  term  of  fourteen 
year%  to  such  parts  beyond  the  seas  as  hii  Migesty,  by 
and  with  the  ad^ce  of  his  privy  council,  should  think 
prop^  to  order.  The  record  of  fVUiiam  &ndaun!'% 
conviction  did  not  state  that  he  prayed  the  bolefit 
of  the  statute;  and  on  reference  to  the  clerk  of  the 
peace^  it  appeared  that  the  prisoner  did  not  perform 
that  ceremony.  No  prosecuticm  or  proceedings  were 
depending  against  the  said  William  SkuAnath  at  the  time 
when  he  surrendered  the  said  tenements  and  premises  as 
aforesaid.  The  manor  oi  Big^etnoade  formerly  belcmged 
to  the  crown,  imtil  it  was  purchased  by  the  present 
Lord  Sir  Francis  Wiliest  knt.,  under  the  42  G.  3.  c.  116. 
It  did  not  appear  by  the  court  rolls  of  the  said  manor, 
or  otherwise,  that  any  case  at  all  similar  to  the  present 
ever  before  occurred  within  the  said  manor,  nor  was  there 
any  special  custom  within  the  said  manor  respecting 
forfeitures  for  felony  or  crime.  The  question  for  the 
opinion  of  the  Gourt  was,  whether  the  said  Samuel 
Wells  was  entitled  to  the  said  estates,  and  to  be  admitted 
thereto;  or,  whether  the  same  were  forfeited  by  the 
commission  of  the  said  offence  to  the  lord  of  the  manor. 

If 
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1820.        If  the  Court  were  of  opmion,  that  the  said  Samud  JVdb 

' was  entitled  to  the  said  estates,  then  a  mandanms  was 

_^atiut        to  be  issued  commanding  the  lord  erf*  the  said  manor  to 
admit  the  said  Samud  Wdls  to  the  same. 


Ckittyf  in  support  of  the  rule^  ooDtended  that  m 
the  present  case  there  was  not  a  8u£Bcient  groandof  fiir- 
forfinture :  for  unless  there  be  judgment  of  attunder 
there  is  no  forfiuture.  In  Jbry  v.  Ptntify  (a),  this  verj 
question  was  considered.  There  a  copyholder  of  in- 
heritance was  convicted  of  fidony,  and  had  his  dergy 
allowed  before  attainder ;  and  the  Court  were  strong^ 
inclined  to  hdd,  diat  without  a  special  custom  it  was  no 
forfeiture.  It 'does  not  appear  thai  thai  case^  wfaidi  en 
the  inqpcHTtunit^  of  counsdi  was  ordered  to  be  aiguei 
again,  ever  came  <m  a  second  time^  which  probably  wis 
because  the  ojunion  expressed  by  the  Court  was  ac- 
quiesced in  afterwards.  And  the  same  <q[>inion  is  also 
expressed  in  the  first  pcHUt  in  Lord  ConrwaUi^s  case{b\ 
^ere  it  is  said  that  the  Court  seemed  to  be  <rf'<^iinioii, 
that  no  seizure  could  be  till  attainder  without  spedal 
custom.  In  Com,  Dig.  tit.  CojyhdUL,  M,  1 .  this  is  laid 
down  as  clear  law.  In  Hcrwkins  PL  Cor.  lib.  2.  r.  49. 
s.  7.  it  is  said  that  *^  by  force  of  a  special  custom,  a  copy- 
hold of  inheritance  may  be  forfeited  by  an  attainder,  or 
conviction,  of  treason,  or  felony,  and  by  custom,  even 
without  a  conviction.  Also,  it  seems  the  stronger 
opinion,  that  it  shall  be  forfeited  by  an  attainder  of 
treason  or  felony,  of  common  right,  without  any  special 
custimi,  but  not  by  a  conviction  only ;"  and  in  support  of 

(o)  1  Let.  263.  (4)  2  raUr.  3S. 

this 


Willis. 
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this    doctrine^    in    addition  to  other  cases,    he  cites        1820. 
2Keb.  451.      In  Watkins  on  Copyhdds,    p.  825,   the        

,  The  KiKQ 

reason  given  for  it  is,  because  the  copyholder,  by  an        ^[omK 
attainder  of  treason   or   felony,  loses  his  capacity  to 
enjoy  land     Now,  in  the  present  case,  it  appears  that 
Studman  was  convicted  under  5  Ann.  c.  21.  of  receiving 
stolen  goods.     By  3  and  ^W.Sf  M.  c.  9.  such  offenders 
were  made  accessaries  after  the  fact ;    and  by  5  Ann. 
c.  21.  5.  5.  it  was  enacted  that  they  should  suffer  death 
as  a  felon  convict;  and  by  4  6. 1.  c.  11.  s.  1.  they  may 
be  transported  for  fourteen  years.     Now,  the  benefit  of 
clergy  not  being  taken  away,   the  judgment  of  death, 
without  which  there  can  be  no  forfeiture,    was    not 
passed.      The  effect  of  benefit  of  clergy  is  stated  by 
Lord  Hale  to  be  this,  that  presently  upon  the  burning 
in  the  hand  he  ought  to  be  restored  to  the  possession  of 
his  lands,  and  from  thenceforth  to  enjoy  the  profits 
thereof,  2  Hale  P.  C.  S89. ;   and  4  Black,  p.  373.  is  to 
the  same  effect.     If,  then,  by  the  allowance  of  clergy,  he 
is  restored  to  his  capacity  of  holding  land,   the  reason 
for  the  forfeiture  fails.     It  is  true,  that  it  is  not  stated 
in  the  case  that  the  ceremony  of  praying  the  benefit  of 
clergy  was  performed :  but  that  is  not  necessary;  for  it 
is  laid  down  in  2  East  P.  C.  744.  that  in  grand  larceny, 
the  party  must  pray  the  benefit  of  the  statute ;  and  the 
same  doctrine  is  to  be  found  in  Bex  v.  Johnson  (a),  and 
in  Hamlen  v.  Hamlen.  {b)      Besides,  it  is  for  the  other 
side  to  show  afiirmatively  that  sentence  of  death  was 
passed,  in  order  to  establish  the  forfeiture ;  for  a  for- 
feiture being  odious,  proof  must  be  given  in  order  to 
establish  it.    Doe  on  dem.  Tarrant  v.  HeUier.  (c) 

(a)  3  Jtf.4  A  549.        {h)  1  JWi.  W.        (c?)  Z  T.  jB.  162. 

Putter  J 
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jPfi&r,  cxmtra.  All  the  anthorities  iqpon  tbb 
sabject  have  been  cited,  and  theire  is  none  in  whicb 
the  point  has  been  decided;  for  Jaryv.  PmaHgf  was 
never  adjudged,  nor  was  any  decided  opinion  pro- 
nounced in  Lord  CdrmoaOu^B  case.  That  being  8%  0ie 
Court  are  to  determine  whether  upon  princi]^  sndi 
a  decision  ought  to  be  made.  Here  a  conyicticm  hss 
taken  place,  and  it  is  not  stated  that  dergy 
allowed. 


Abbott  C.J.  The  rule  for  a  mandamua  must  be  made 
absolute.  The  authority  of  Lord  Hak  is  strong  upon 
the  subject.  There  can  be  no  for&iture  of  fie»* 
hold  without  attainder,  and  so  it  was  hdd  in  SesaA 
case,  (a)  Thai,  if  so^  how  can  there  be  a  fbrfettuve  ef 
ocqpyhold  before  attainder,  without  a  spedal  coslom? 
There  is  no  such  custom  stated  in  this  case ;  and  thesis 
fore  there  was  no  forfeiture^  and  the  party  is  entitled  to 
be  admitted* 

Rule  absolute  for  a  mandamus. 


(«)  Cro.  Car.  566. 


Wednesday, 
AprU  26Ui. 


Practice. 


Brandon  (gainst  Henry. 

QAMPBELL  had  obtained  a  tnle  nisi  for  setting 
aside  the  judgment  of  non  pros.,  signed  in  this 
case,  for  irregularity.     The  defendant  having  been  ar- 
rested on  a  bill  of  Middlesex^  on  22d  of  Naoewber^ 

special 
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special  bail  were  put  in  in  Michaelmas  term,  and  were  1890. 

perfected  in  Hilary  term.     Judgment  of  non  pros,  was 

signed  in  Hilary  vacation.  agamu 


Tindal  shewed  cause,  and  contended,  that  bail  added 
to  other  bail,  taken  on  or  before  the  continuance-day, 
were  to  be  considered  as  bail  of  the  preceding  term* 
And  he  referred  to  TiMs  Practice^  270.  6th  edit.  In 
this  case,  therefore^  the  plaintiff  ought  to  have  de- 
clared in  Hilary  term,  and  the  judgment  of  non  pros* 
was  regular. 

Campbelly  contra,  was  stopped  by  the  Court. 

Per  Curiam.  The  true  construction  of  the  statute 
13  Car.  2.  st.  2.  c.  2.  s.  3.  would  be,  that  even  if  the  bail 
were  entered  as  of  the  preceding  term,  the  defendant 
would  not,  in  such  a  case  as  this,  be  ^titled  to  judg- 
ment of  non  pros.  But,  in  fact,  the  practice  is  other- 
wise. For  although  bail  added  and  justified  in  va- 
cation are  entitled  as  of  the  preceding  term,  yet  bail 
acknowledged  and  justified  in  a  subsequent  term  are 
not  entered  as  of  the  preceding  term,  even  where  sub- 
stituted for  other  bail  put  in  of  the  preceding  term. 
Here  the  plaintiff  was  guilty  of  no  laches,  in  not  declar- 
ing in  Michaelmas  term,  as  the  defendant  was  not  then 
fully  in  court. 

Rule  absolute,  (a) 

(a)  Vide  Rollestony.  Scott,  5  T.  JR.  37«. 


Hxidtr. 
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1820. 


FMa^,  Stubbs  ogoinst  Parsons. 

t^S^^  JN  replevin  for  laldng  the  plaintiff's  goods  in  his 

rtucd,  that  di.  dweliinir-house.  the  defendant  made  cognizance  is 

▼amumtof  °                                                                 ^ 

mooej  amount-  bailiff,  of  J.  Wood^  and  Richard  V.  Duny^  under  a  de- 

ing  to  a  certain 

•urn,  had  been,  mise  at  220/.  rent  payable  quarterly,  for  SSL  for  a  qnar- 

tbne,  duly  as-  tor's  rent  due  25th  March  1819.     The  plaintiff  pleaded. 


vmon^im.  &«  to  the  sum  of  S2l.  145.  3CL,  parcel  of  the  said  rent, 
^J^h^  that  before  the  25th  March^  and  before  the  said  time 
*^^^^       when,  &c.,  divers  sums  of  money,  amounting  in  the 

paid  by  tiic  ^ 

plaintifl;  where-  whole  to  52/.  145.  Zd.^  had  been,  from  time  to  time^ 

fimbededuct- 

ed  te  laid  duly  assessed  and  rated  upon  the  said  dwelling^oiise 

amount  of  the  for  the  land-tax  due  in  respect  of  the  said  dweUing- 

l^odsn^as  house  by  virtue  of  the  statute  in  such  case  made  and 

]hd£tobear  pj^vided ;  and  that,  from  time  to  time,  he,  the  plaintil^ 

"  "^h'w  ****  ^  tenant  and  occupier  of  the  dwelling-house,  in  pursn- 

that  this  plea  gnoe  of  the  Statute  in  such  case  made  and  provided,  was 

was  bad,  for  not 

stating  the  qie-  called  upon  and  forced  to  pay  the  said  sum  of  52^  145. 

cific  periods  for 


which  the  re-      3^  SO  due  for  land-tax,  wherefore  he  did,  according  to 
or  the  form  of  the  said  statute,  abate,  deduct,  and  keep  in 


Mudng  thaTth^  ^^  ^^"  hands  the  said  sum  of  52/.  145.  Sd.  out  of  the 
m2AJ^teMhe  ^^  ^^^^  ^^^  being  the  amount  of  the  tax  which  the 
rent  dirtrained    g^id  J.  Wood  and  Richard  V.  Dunuy  as  landlords  of  the 

for  had  accrued,  ^ 

or  was  accru-      said  dwelUng-housc,  were  liable  to  bear  in  respect  of  the 

rent;  the  plaintiff  then  pleaded,  as  to  the  residue  a 
tender.  The  defendant  demurred  generally  to  the  first 
plea,  and  took  issue  on  the  second,  and  the  case  was 
now  argued  by 

Chitty^  in  support  of  the  demurrer.     The  plea  in 
bar  is  bad ;  because  it  does  not  contain  a  statement  that 

the 
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the  land-tax  became  due  after  the  accruing  of  the  rent 
out  of  which  it  is  sought  to  be  deducted,  nor  even  during 
the  continuance  of  the  tenancy.  The  case  o(  Andrew  v. 
Hancock  (a)  is  precisely  in  point.  In  replevin  no  set- 
off can  1)3  allowed ;  and  this  deduction  can  only  be 
available  by  the  express  provisions  of  the  act  of  parlia- 
ment. 


1820. 

Stubb$ 
against 

PAJlSONf. 


Marn/at,  contra.  This  case  is  materially  distinguish" 
able  from  Andrew  v.  Hancock :  here  it  does  not  appear  at 
what  time  the  payment  was  made.  It  is  true  that  a  set- 
off in  a  distinct  right  cannot  be  pleaded ;  but  here  it  is 
in  substance  a  plea  of  payment  as  to  part,  and  tender  as 
to  the  residue.  Sapsfordv.  Fletcher  {b\  and  Taylor  \. 
Zamira  {c\  are  authorities  in  point.  It  is  alleged  that 
the  sum  stated  in  the  plea  was  the  amount  which  the 
landlord  was  bound  to  pay,  in  respect  of  the  rent 
reserved.  It  is  said,  indeed,  that  this  may  have  been 
land-tax,  which  may  have  accrued  before  the  tenancy 
began,  and  there  is  no  objection  to  that;  for  an  occu- 
pier, who  comes  in  after  the  premises  have  been  vacant 
for  some  time,  is  liable  to  the  arrears  of  the  land-tax. 
In  Denby  v.  Moore  (d),  which  was  a  case  of  property- 
tax,  the  act  required  that  the  tax  should  be  deducted 
out  of  the  next  rent.  But  m  the  land-tax  act  {e\  it  is 
only  stated  that  the  tenants  are  required  and  authorised 
to  pay  such  sums  of  money  as  shall  be  rated  upon  such 
houses,  &c.  and  to  deduct  out  of  the  rent  so  much  of  the 
said  rate  as  in  respect  of  the  said  rents  of  any  such 
houses,  &c.  the  landlord  should  and  ought  to  pay  and 


(a)  1  Srod.  tj  Bing,  57, 

(c)   6  Taunt.  524. 

(0  ^8  Cr.  3.  c.  5.  I.  17. 


(b)  4  T.R.sn. 


Vol.  III. 


Mm 


bear. 
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1820.       bean    There  is,  therefore,  nothing  in  this  clause  which 
— —       directs  the  tax  to  be  deducted  out  of  the  next  rent,  or 

Btvm 

agamst.      indeed  at  any  particular  period  during  the  tenancy. 
Pamovi. 

Batlst  J*  This  is  a  replevin,  in  which  the  ddGend- 
ant  makes  cognizance  for  the  sum  of  552^  beiDg  a 
quarter's  rent  due  25th  Marchj  1819 ;  and  the  plaintiff 
by  his  plea,  claims  to  deduct  52/.  I4s.  Sd.  in  respect  of 
payments  made  by  him  for  land-tax,  duly  assessed  and 
rated,  and  due  for  and  in  respect  of  the  premises.  The 
plea  does  not,  however,  state  at  what  period  of  time  the 
land-tax  claimed  to  be  deducted  was  assessed  or  paid ; 
and  it  is  quite  consistent  with  the  plea  that  this  may 
have  been  a  payment  for  land-tax  due  at  an  antecedent 
period,  made  long  before  any  part  of  the  rent  distnuiMd 
for  became  due  or  was  accruing,  or  even  before  the  com- 
mencement of  the  present  landlord's  title ;  for  the  plea 
only  states,  that  before  the  time  when,  &c«  divers  sums, 
amounting  to  the  sum  in  question,  had  been  duly 
assessed  and  rated  upon  the  premises  for  the  land-tax 
due  in  respect  of  them ;  and  that  from  time  to  time^ 
before  the  25th  March,  and  before  the  said  time  when, 
&c.  the  plaintiff  as  tenant  and  occupier  of  the  premises, 
was  obUged  to  pay,  and  did  pay,  the  said  sum  so  doe 
and  owing  for  land-tax,  whereupon  he  did  deduct  it  out 
of  the  rent ;  so  that  it  does  not  even  state  that  the  land- 
tax  in  question  became  due  during  the  continuance  of 
the  plainti£P's  tenancy.  Now,  in  order  to  support  this 
plea,  the  plaintiff  must  bring  himself  within  the  meaning 
of  the  38  G.  3.  c.  5.  s.  17.  I  lay  Denby  v.  Moore  out 
of  the  question,  that  decision  having  been  founded  on 
the  words  in  the  property-tax  acts,  which  require  the 

deduction  to  be  made  out  of  the  next  rwt  upon  a 

dilBfer* 
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N<liflerent  {irincipl^,  viz.  with  a  view  to  prevent  ftiltidft       1820* 
tipon  the  revenue.      The  cases  of  Setpsfbrd  v.  Fletcher^  . 

aha  Thi/lor  v.  Zamiruj  are  also  distinguishable;  for  jjtfo^ 
thei'e  the  ^ayhient  wad  made  after  the  rent,  from  which  it 
wais  sotlght  td  be  deducted,  had  accrued  or  was  nccrtiing. 
The  principle  of  those  cases  is  this,  that  the  payment 
there  of  the  ground-rent  to  the  grbund-kndlord,  Was 
paying  a  part  of  the  very  rent  due  to  the  landlord,  and, 
in  fact,  a  payment  of  so  much  money  to  the  landlord 
himself.  This  case,  however,  goes  much  fiirther;  for 
the  claim  here  is  to  deduct  money  paid  at  a  period 
before  the  rent  distrained  for  began  to  grow  due.  The 
words  of  the  statute  are,  **  That  the  several  and 
respective  tenants  are  required  to  pay  such  sum  or  sums 
of  money  as  shall  be  rated  upon  such  houses,  &c.  and 
to  deduct  out  of  the  rent  sO  much  of  the  rate  as  in 
respect  of  the  said  rents  of  any  such  houses,  &c«  the 
landlord  should  and  ought  to  bear ;  and  the  landlords 
are  required  to  allow  such  deduction  out  of  the  rent." 
Now,  one  plain  objection  to  this  plea  is,  that  it  does  not 
state  that  the  sum  claimed  to  be  deducted  is  that  pro« 
portion  of  the  sum  paid  which,  in  respect  of  the  rent 
reserved,  the  landlord  ought  to  bear ;  for  it  is  not  stated 
that  the  amount,  at  which  the  premises  are  rated  fbr 
the  land-tax,  is  the  same  as  the  rent  reserved.  Suppose 
the  premises  are  rated  to  the  land-tax  at  100/.  upon 
which  the  land-tax  would  be  20/. ;  if  the  premiseit  are 
let  for  100/.  then  the  tenant  would  have  a  right  to 
deduct  the  whole  land-tax,  or  5/.  quarterly;  but  if  the 
rent  reserved  were  more  or  less  than  that  sum,  then  the 
quarterly  deddction  would  not  remain  the  izme^  but 
would  vary  in  a  proportionate  d^ee.  The  true  eoii* 
structiony  however,   of  this  clause^   Bpoa  which  my 
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1820.       judgment  proceeds,  is,  that  a  payment  to  the  land-tax 
— "^       can  only  be  deducted  out  of  the  rent  which  has  then 

Stums  .  • « 

Qgakut  accrued,  or  is  then  accruing  due;  for  the  law  conaiden 
the  payment  of  the  land-tax  as  a  payment  of  so  much 
of  the  rent  then  due^  or  growing  due,  to  the  landlord; 
and  if  afterwards  he  pays  the  rent  in  full,  he  cannot  at  a 
subsequent  time  deduct  that  overpayment  from  the 
rent :  he  may,  indeed,  recover  it  back  as  money  paid  to 
the  landlord's  use.  For  these  reasons,  it  seems  to  me 
that  the  plea  is  bad,  and  that  there  must  be  judgment  for 
the  defendant, 

HoLROYD  J.  I  am  of  opinion  that  this  plea  in  bar  is 
bad,  not  being  a  sufficient  answer  to  the  defendant's 
cognizance.  It  states  that  divers  sums  had  been  duly 
assessed  upon  the  premises  for  the  land-tax ;  but  it  does 
not  state  either  what  those  sums  were,  or  for  or  in 
respect  of  what  period  of  time  they  were  assessed,  so  as 
to  enable  the  opposite  party  to  come  prepared  with 
evidence,  in  case  he  had  an  answer  in  point  of  fact  to 
the  plea.  Upon  this  ground,  therefore^  I  think  the 
plea  is  bad.  With  respect  to  the  other  point,  it  appears 
to  me,  if  a  party  were  allowed  to  deduct  a  payment  for 
land-tax  made  previously,  this  inconvenience  would 
follow,  that  if  a  lessor  assigned  over  his  interest,  tlie 
assignee  might  be  made  liable  to  this  deduction,  which 
the  tenant  had  neglected  pre\4ously  to  make,  and,  for 
any  thing  that  appears  in  this  plea,  tliat  may  be  the 
case  here ;  for,  consistently  with  the  facts  there  stated, 
the  present  defendant  may  not  be  the  person  from  whom 
this  land-tax  ought  in  justice  to  be  deducted.  The 
occupier  has,  as  it  seems  to  me,  a  lien  on  the  next  rent 
given  him  by  the  legislature  for  the  land-tax  paid  by 

him; 
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him;  but  if  he  parts  with  the  rent  without  making  the        1820. 
deduction,  he  loses  his  lien,  and  has  only  his  remedy  by       — — 

Stubbs 

action  or  set-off,   and  the  latter  is  not  allowed  in  re-       jtgamtt 
plevin.     The  plea,  therefore,  is  bad,  and  our  judgment 
must  be  for  the  defendant. 

Judgment  for  defendant  (a) 


(a)  AbboU  C.  J.  and  JBai  X  wtra  at  the  Oid  JBaSey  during  the  argu- 
man!  in  this  case. 


Tatlor  against  Young.     In  £rror«  jfw%, 

T^EBT  on  bond.    The  condition  of  the  bond,  after  One  of  two 
reciting  a  demise,  dated  30th  September j  1814,  oT  ^!hS^^^ 
certain  premises  by  Christopher  Wilson  to  Young  for  the  Te^fi^tlhom 
term  of  1 5  years,  at  a  yearly  rent  of  200/.,   and  subject  ^^jjj*"*®** 
to  certain  covenants,  &c.;   and  that  Taylot*  and  one  ^itioned  for  the 

payment  of  the 

George  Jarman  had  contracted  with  Young  for  the  pur-  i«nt  to  the  lea- 

■or,  and  the 

chase  of  the  residue  of  the  term  so  demised,  and  that  porformance  of 
Young  had  accordingly,  on  the  29th  September^   1815,  nantsintbe^ 
(being  the  date  of  the  bond)  assigned  over  his  interest  i^^Syin^ 
to  Taylor  and  Jarman,  was  as  follows:  «  That  if  the  l^^n^enon. 
said  Georse  Taylor  and  George  Jarman,  or  either  of  Ffrfo™»nce  of 

°  •^       •      .  °  the  covenants : 

them,    their    or  either  of   their  heirs,  executors,  ad-  ^^  ^e  a»Mg- 

nees  of  the  lease 

ministrators,    or  assigns,    did  and  should   from  time  having  become 

bankrupt,  and 
the  bond  hav. 
ing  been  forfeited  before  the  bankruptqr  :  Held,  that  the  lessee  could  not  prove, 
in  respect  of  the  penalty  under  the  commission,  the  bond  being  incapable  of 
valuation:  Held,  also,  that  he  could  not  prove  for  the  damages  which  bad  accrued 
previous  to  the  bankruptcy,  not  having  paid  them  to  the  lessor :  Held,  also,  that  the 
49  &  3.  c.  121.  A.  19.  applies  only  to  cases  between  the  lessor  and  lessee,  or  as- 
signee of  the  lease,    and  not  to   cases  between  the  lessee  and  the  assignee  of  the 
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1890«       tp  time  and  9t  iJl  time*  thtrefifter^  diiriqg  tfap  randnt 
then  to  come  and  unexpired  of  the  mi  tenn  pf  fiftim 

y^       years  wanting  seyen  days,  by  the  said  indentiu-e  pf  kme 
graotedf  well  and  truly  pay  pr  cause  tQ  lie  paid  the 
rent,  and  obserye,  perform,  fulfil,  and  keep  the  cawp^ 
nants,  provisoes,  and  agreements  reserved,  expressed, 
and  contained  by  and  in  the  said  indenture  of  leas^ 
and  whicb^  on  the  tenaQ^'  and  lessees'  paft,  wer^  and 
ought  from  thenceforth  to  be  paid,  observed,  prrihrmaii 
fulfilled,  and  kept ;  and  also  did  and  should  well  and 
sufficiently  save,   defend,   keep    harmless   and  indem-> 
nified,  the  said  W.  G.  A.  Youngs  his  heirs,  executors,  and 
administrators,  and  every  of  them,  o^  from,  and  against 
all   and  all  manner  of  action  and  actions,   suit  and 
8uitB|  costs,    charges,    damage^   and  ea^pencei  if^iatf 
soever,  which  should  or  might  t>e  brought  againist  him 
or  them,  or  which  he  or  they  should  or  might  suaU|i% 
expend,  or  be  put  unto  for  or  o|i  account  or  by  reasoo 
or  means  of  the  non-payment  of  the  said  rent,  or  the 
breach,  non-observance,  or  non-performance  of  the  said 
covenants,  provisoes,  and  agreements,  or  any  of  them; 
then  the  said  obligation  was  to  be  void  a^d   of  nq 
efiect.''    The   declaration  then   stated    the    following 
breaches:  first,  That  Taylor  and  Jarman,  on  2ist  Octch 
berj  181 7>  suffered  and  permitted  210/.  of  the  rent  to 
remain  due  and  unpaid  to  the  said  Christopher  Wilson^ 
and  wholly  neglected  and  refused  to  pay  the  ^ame^  or 
any  part  thereof;  secondly,  That  they  did  not  well  and 
sufficiently  indemnify   Young  against  all  actions,  &c., 
but  that,  on  the  contrary  thereof,  on  the  21st  October^ 
1817,   they  suffered  a   certain   action   to  be   brought 
against  him  by  Wilson  for  tlie  recovery  of  the  rent  in 
arrear,  and  did  not,  although  requested,  pay  him  the 

costs 
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costs  and  charges  incurred  by  him  by  reason  (rf*  the  IrSSOu 
said  action  so  brought  against  bim  by  Wilson.  The  _ 
defendant,  Taylor^  pleaded,  first,  a  general  plea  of  •gavm 
bankruptcy;  and,  secondly,  that  under  49  G,  3,  c*  121» 
s.  19.  there  being  a  joint  commission  of  bankruptcy 
against  him  and  JarmaUf  their  assignees  had  Bcc&pted 
the  lease,  and  the  benefit  therefrom,  as  part  o£  their 
estate  and  effects  under  the  bankruptcy;  and  that  befi>re 
any  rent  became  in  arrear,  and  before  the  said  action 
was  brought,  they  had  assigned  the  lease^  &c.  to  one 
John  Dyson,  who  entered,  &c.,  by  means  of  which 
Taylor  ceased  to  be  liable  to  be  in  any  manner  sued  in 
respect  or  by  reas(m  of  any  non-observance  or  non- 
performance of  the  conditions,  covenants,  or  agree* 
ments  contained  in  the  said  lease.  To  these  pleas 
there  was  a  general  demurreri  and  joinder  in  demurrer. 
Upon  the  argument,  the  Court  of  Common  Fleas  gavis 
judgment  for  the  plaintiff.  Whereupcm  the  defendant 
brought  a  writ  of  error. 

Campbell,  for  plaintiff  in  error.  The  first  question 
is,  whether  these  breaches  could  have  been  proved 
under  the  commission.  If  they  couldy  then  the  cer* 
tificate  will  be  a  bar.  Here,  it  is  to  be  observed^  th^ 
the  bond  was  forfeited  before  the  bankruptcy,  and  in 
that  case  the  damages  arising  therefrom,  whether  they 
be  liquidated  or  unliquidated,  may  be  proved  under  the 
commission.  For  the  penalty  is  the  debt,  and  out  of  it 
the  commissioners  are  to  carve  the  damages  which  the 
party  has  sustained.  It  is  not  necessary  to  contend  that 
by  this  the  bond  is  absolutely  gone.  For,  suppose  no 
bankruptcy  to  have  taken  place,  if  an  action  had  been 
brought  on  the  bond,  and  a  breach  assigned,  yet  that 
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1820.  would  not  prevent  the  assignment  of  fresh  breaches,  if 
"""^  any  should  subsequently  occur.  In  Flanagan  v.  WaU 
ag€dmi  hins  (a)  it  was  held  that  the  certificate  was  a  bar  to  all 
the  breaches  which  in  that  case  occurred  before  the 
conunission.  Here  the  damages  are  liquidated,  and 
the  plaintiff  might  have  proved  them  under  the  com- 
mission. {Bayley  3.  He  could  not  have  proved  for 
money  paid,  but  only  for  a  liability  to  pay.]  In  Ex 
parte  Leitch  {b)  where  there  was  a  bond  conditioned  to 
replace  stock,  and  the  bond  had  been  forfeited,  it  was 
held  that  the  obligee  might  prove.  So  also,  in  Ex  parU 
Day.  (c)  But  in  Ex  parte  King  {d\  the  proof  was  not 
admitted,  because  the  bond  had  not  been  forfeited  pre- 
viously to  the  bankruptcy.  And,  again,  the  same  de- 
cision was  made  in  Ex  parte  Mare  {e\  and  for  the 
same  reason.  So,  also,  in  the  cases  of  annuities  pre- 
viously to  the  passing  4>9  G.  3.  r.  121.,  where  there  was 
a  bond  for  the  payment  of  the  annuity,  and  it  had  been 
forfeited,  the  value  might  have  been  proved.  Ex  parte 
BeUon  {/) ;  and  the  object  of  the  statute  was  to  put 
cases,  where  there  was  no  bond,  on  the  same  footing. 
The  same  rule  prevails  as  to  cases  of  bail-bond% 
Boute/lour  v.  Coates  (g).  And  Toussaint  v.  Martu^ 
nant  (A),  Ex  parte  Cookshott  {i\  Hodgson  v.  Bell  {k\  are 
also  authorities  in  favour  of  this  view  of  the  case.  As 
to  the  case  of  Goddard  v.  Vanderheyden  (Z),  which  will 
be  cited  on  the  other  side^  it  is  sufficient  to  say,  that 

(a)  ZB.^A.  190.  (6)  Cooke  B.L,  149. 

(c)  7  rei.301.  Id)  8  Ves.  35i. 

(e)  8  Ves.  555.  if)  1  Aik.  251. 

Is)  Cowp.  25.  (A)  2  r.  J{.  loa 

(0  Cooke  B,L.  149,  (*)  7  T.  «.  97. 
(/)  5  WiU.  27a 

the 
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the  part  relied  on  was  only  a  dictum  of  the  Court,         1820. 
and  not  necessary  to  the  determination  of  that  case. 
[^Abbott  C.  J.     There  are  cases  which  shew,  that  where 
there  is  a  bond  with  a  penalty,  and  a  value  can  be  put 
on  it  by  computation,  the  proof  may  be  allowed ;  and 
so  the  bond  may  be  for  ever  discharged.     But,  is  there 
any  case  which  shews  that  even  where  there  is  a  penalty, 
and  the  nature  of  the  bond  is  such  that  its  value  cannot 
be  ascertained,  the  party  has  ever  been  allowed  to  prove 
under  the  commission.    Hciroyd  J.    The  proof  under 
the  commission  is  in  respect  of  the  penalty  for  the  whole 
value  of  the  bond,  and  there  the  certificate  operates  as 
a  discharge  of  the  whole  penalty,  which  is  the  l^;al 
debt     Bayley  J.     How  can  you  calculate  the  value  of 
a  covenant  to  perform  covenants  ?     Is  there  any  case  in 
which  a  bond  like  this  has  been  treated  as  a  divisible 
bond,  so  as  to  allow  proof  to  be  made  under  the  com- 
mission for  the  damages  occurring  before  the  bank- 
ruptcy, and  leaving  the  bond  still  in  force  as  to  the 
residue?]     A  value  might  have  been  easily  put  upon 
the  breaches  of  the  condition  of  the  bond  assigned  in 
this  declaration ;  and,  therefore,  as  to  these,  the  certifi- 
cate should  be  a  bar,  although  a  value  could  not  be  put 
upon  the  indemnity,  and  for  any  damnification  subse- 
quent to  the  bankruptcy,  the  bond  may  be  in  force.     If 
the  certificate  is  no  bar  to  breaches  of  the  condition  of 
the  bond  before  the  bankruptcy,  unless  the  whole  of  the 
condition  can  be  valued,  this  extreme  hardship  will  fol- 
low, that  if  a  bond  be  conditioned  to  pay  10,0002.  on  a 
given  day,  and  to  do  some  collateral  act  at  a  future 
time,  and  the  obligor  becomes  bankrupt  after  the  day 
when  the  money  was  to  be  paid,  notwithstanding  his 
certificate^  he  mav  be  sued  for  the  10,000/.    But  the 
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lg2o.       fiifficalty  may  be  pbvjated  by  considering  the  parties  in 

■  the  same  situatioa  as  if  the  sum  for  which  the  proof  is 

^J^*       J044e  had  been  pai^  by  the  obligor  without  his  having 

^•'"•'       l^ecoine  bankrupt.    0|i  the  second  point;  This  case 

S^  within  49  G.$.  e.  121.  $.  18,     Here  the  assignees  of 

Tfg/lin'  an4  Jarman  have  accepted  the  lease ;  and,  there- 

fpve^  the  bankrupt  remained  no  longer  liable  to  pay  the 

rent :  if  S0|  therp  if  np  breach  of  the  condition  of  the 

bond*    Either  (he  plaintiff  in  error  is  sued  in  respect  er 

by  rea^n  pf  the  subsequent  non-observance  or  no&* 

p^^f  miMice  of  the  coyenantsi  &c.  in  the  lease,  or  he 

is  not ;  if  be  i(|  he  is  protected  by  the  statute ;   if  he 

U  npt,  then  there  is  no  breach  of  the  conditioa  of  the 

JO^^iearh  contrai  was  desired  by  the  Court  to  confine 
himself  to  the  second  point.     He  contended  that  the 

# 

clause  in  question  related  only  to  contracts  between  the 
lessor  and  lessee^  and  that  it  did  not  apply  to  a  case  like 
tbi%  in  which  the  question  was  between  a  lessee  and  an 
e^isignee  pf  the  lease.  Though  the  words  at  the  b^n* 
ping  of  X\ie  clause  are  undoubtedly  very  large,  yet  th^ 
ar^  restrained  by  those  at  the  conclusion.  For  the  les* 
spr  is  there  empowered  tp  compel  the  acceptance  by  the 
assignees,  or  to  obtain  possession  of  the  premises ;  bat 
^  lessee  has  no  such  remedy  against  the  assignees :  so 
that  if  the  clause  were  held  applicable  to  such  a  case^  he 
WQuld  be  deprived  pf  an  advantage  without  any  thing 
being  given  to  him  in  recompence  for  it.  This,  there- 
for^ shews  that  the  previous  part  of  the  clause  must  be 
con^ned  tp  the  lessor  and  lessee^  or  to  the  lessor  and  the 
assignee  of  tl^e  lease;  and}  besides,  the  section  does  not 
ei^teud  (o  the  pase  of  a  surety  even  af);er  the  a^gnees  of 

a  bank- 
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Campbell  ia  ireply.  Her^  the  action  i^  agaii^  the 
bankriiptf  which  distii^guifihes  this  cfuefropi  th^t  ]a^ 
cited.  If  this  were  held  to  be  ^  tnie  congtructioD  of 
the  clausei  the  whqle  object  would  be  defei^ted  \)j  the 
assigQee  of  the  lease  giving  k  hpf^i  \Q  tbp  lessee.  Thotf  j^ 
tl|e  lessor  is  alone  n)entipne4  ^  the  latte^  paft  of  the 
clause ;  yet  the  former  par(  is  sufficient;  tp  iiM^u^P  4)if 
case.  The  statute  OKght  to  bp  ponstr^ed  )ibe]raUy  \fi 
favour  of  the  banlgnipt 

AwQTT  C.  J.  I  am  of  opii^ipn  th^t  in  thi^  case  the 
judgment  should  be  affirmed*  Uppi^  the  ^rst  poipt 
which  has  been  made^  I  have  intifni^ted  my  opinion  in 
the  course  of  the  argument ;  apd  the  ground  of  my  opl* 
nipn  is  shortly  this,  that  the  entire  value  of  the  bond 
could  not  have  been  proyedi  because  it  is  manifest  that 
an  indemnity  is  incapable  of  being  estimated,  and  I  am 
not  aware  of  any  case  in  which  a  partial  proof  under 
such  a  bond  as  this  has  been  admitted.  Besides,  sup- 
posing even  that  it  could  be  admitted,  it  is  clear  that  a 
party  can  only  prove  in  respect  of  something  then  actually 
due  to  himself.  Here^  therefore^  the  plaintiff,  who  had 
made  no  such  actual  payment,  clearly  could  not  prove 
ui^der  the  commission.  The  general  plea  of  bankruptcy, 
therefore,  is  no  bar  to  the  present  claim.  I  am  aUo  of 
opinion,  that  the  plea  founded  on  49  G.  c.  121.  s.  19. 
is  no  bar  to  the  action.  It  is  quite  dear  that  but  for  that 
act  the  defendant  would  have  been  liable;  and  the  plaintiff 

(a)  1  B.  Moore,  196. 
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1820.       is  not  to  be  deprived  of  his  vested  right  of  bringing  an 
•    .  action  by  a  strained  construction  of  the  act  of  parlia- 

opwuf  ment  For  the  Court  ought,  upon  reading  the  whole  of 
the  section,  to  give  a  reasonable  construction  to  it.  Now, 
looking  at  it  in  that  view,  I  think  that  this  claim  is,  in 
sound  construction,  confined  to  cases  arising  between 
the  lessor  and  lessee.  By  it  the  lessor  is  deprived  of  hu 
remedy  in  case  the  assignees  should  accept  the  lease ;  but 
by  the  proviso  a  benefit  is  given  to  him  in  return  lor 
this,  because  he  can  compel  the  assignees,  either  to  ac- 
cept the  lease  or  to  deliver  up  the  possession.  Here 
the  plaintiff  is  not  in  the  situation  of  lessor,  but  of  lessee^ 
and  could  have  no  benefit  under  this  proviso.  The  foip 
sonable  construction,  therefore^  is  to  say,  that  the  fi^rmer 
words  of  the  clause^  although  very  large^  do  not  extend 
to  cases  between  the  lessee  and  his  assignee  of  the  lease. 
If  any  inconvenience  result  from  this,  it  will  be  for  the 
legislature  to  remedy  it.  I  am,  therefore,  of  opinion, 
on  both  points,  that  the  judgment  should  be  affirmed. 

Bayley  J.  I  concur  upon  both  points.  The  plain- 
tiff^ who  was  the  original  lessee,  although  he  assigned 
over  the  premises,  still  continued  liable  to  the  covenants 
in  the  lease,  and  he  therefore  took  a  bond,  upon  which 
this  action  is  brought,  by  which  he  stipulated  that  the 
assignee  should  pay  the  rent,  perform  the  covenants  of 
the  lease,  and  indemnify  him  in  case  of  any  breach 
of  covenant  on  his  part.  The  breach  then  assigned 
upon  this  bond  is  the  permitting  a  certain  portion  of 
rent  to  be  in  arrear  to  the  lessor.  It  does  not  appear, 
however,  that  the  plaintiff  has  paid  that  sum  of  money. 
As  to  the  plea  of  bankruptcy  generally,  that  depends 
on    the    question,  whether    the  plaintiff  could    have 

proved 
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proved  this  as  a  debt  under  the  commission.     The  cases        1820. 

» 

which  have  been  cited,  are  those  where  the  condition  was 

Taylor 

for  the  performance  of  a  specific  act,  the  whole  of  which  against 
is  a  matter  of  pecuniary  compensation.  Here,  however, 
that  cannot  be  done  j  for  how  far  the  plaintiff  may  be 
damnified  by  any  future  breaches  is  a  matter  wholly  in- 
capable of  calculation.  There  is  another  objection  too^ 
that  no  money  has,  in  fact,  ever  been  paid  by  the  plaintiff 
and  therefore  even  if  the  bond  had  been  only  to  indemnify 
against  the  breaches  occurring  previously  to  the  bank- 
ruptcy, the  plaintiff  could  not  have  proved  under  the 
commission.  Upon  both  these  grounds,  therefore^  it  is 
clear,  that  that  plea  is  bad.  As  to  the  second  point,  it 
seems  to  me,  that  the  49  G.  3.  c.  121.  s.  19.  only  applies 
to  cases  arising  between  the  lessor  and  lessee.  We 
must  judge  from  the  language  of  the  act  what  was  its 
purpose^  and  the  words  ought  to  be  strong  indeed  to 
take  away  a  benefit  without  an  equivalent,  which  would 
be  the  case  here ;  for  the  proviso  which  gives  the  advan- 
tage extends  only  to  lessors.  I,  therefore,  think  that 
the  judgment  must  be  affirmed. 

HoLROYD  J.  I  am  of  the  same  opinion.  The  certi- 
ficate is  no  bar  to  the  action,  unless  the  debt  could  have 
been  proved  under  the  commission.  In  the  case  of  a 
bond  with  a  penalty,  the  penalty  is  not  the  debt  actually 
proved ;  but  that  which  is  proved  by  reason  of  a  penalty 
is  that  which  can  be  valued  as  a  debt.  In  this^case^ 
there  was  nothing  which  could  constitute  a  debt  due  to 
the  plaintiff,  because  no  money  was  ever  paid  by  him. 
Upon  the  second  point,  I  am  clearly  of  opinion  that 
this  case  does  not  fall  within  the  49  G.  3.  c.  121.  s,  19. 
The  clause  in  question  only  applies  to  cases  between  the 

lessor 
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1820.  lesflbr  and  lessee^  or  betwtfen  the  leMor  and  the  amgiiet 
tif  (he  lease.  It  deprived  the  lessor  of  a  remedj^  in 
order  to  reliete  the  bankrupt  from  the  incoilvenieiioe  of 
his  remaining  liable  to  the  payment  of  the  rent  after  the 
acceptance  of  the  lease  by  his  assignees.  In  fetom  ibr 
this  it  gave  to  the  lessor  the  advantage  of  either  oompd- 
ling  the  assignees  to  accept  the  lease  or  to  give  tip  die 
possession  of  the  premises ;  but  it  does  not  give  this  ad- 
irantage  in  the  case  of  assignor  and  assignee  of  the  Icbmb, 
For  the  latter,  in  case  he  becomes  bankropt,  is  absolved 
from  the  iuHher  paymerlt  of  rent  by  the  acceptttnee  of 
his  assignees,  and  no  inconvenience  arises  to  him,  except 
as  in  the  present  case,  by  reason  of  an  express  coyemmt 
with  the  assignor.  Now  I  think  that  the  wordl 
oF  the  statute  do  not  extend  to  relieve  him  from 
the  express  contract  made  in  the  present  case ;  for  iht 
plaintiff  would  lose  his  remedy  without  having  ftdy 
corresponding  advantage  in  Return  for  it 

Best  J.  I  am  of  the  same  opinion.  Unless  th6 
words  of  49  G.  3.  c.  121.  s.  19.  expressly  prohibit  an 
action  like  the  present,  we  ought  not  to  deprive  the 
plaintiff  of  his  remedy.  It  does  not  seem  to  be  either 
within  the  words  of  the  clause,  or  within  the  contem- 
plation of  the  legislature.  It  seems  to  me,  that  it  is 
confined  to  the  case  of  lessor  and  lessee.  It  has  been 
contended  that  this  is  an  action  brought  in  respect  of 
the  non-performance  of  the  covenants  in  the  lease;  but 
that  must  be  confined  to  actions  brought  upon  the  lease 
in  respect  of  such  covenants.  This,  however,  la  not 
brought  upon  the  lease,  but  upon  the  bond  of  indemnity 
given  by  the  defendant.     I,  therefore,  think  that  the 

3tatnte  does  ntit  extend  to  a  case  like  the  present    The 
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judgment  of  the  Court  of  Common  Pleas  mu^t,  tb^refbre^        1 820. 
be  affirmed. 

TatloA 

Judgment  affirmed.       55^1 


Needham  against  Kirkhak.  Fnimf, 

April  28th. 

THE  Vice  Chancellor  sent  the  following  case  for  the  Where  A,  being 
seised  of  certiin 

opinion  of  this  Court     By  indentures  of  lease  and  naX  estates, 
release,  of  the  first  and  second  days  of  October^  \  802,  the  ^^h«n  tothe 
release  made  between  John  Needham^  of  the  first  part,  Scment^aiSr 
John  Button^  of  the  second  part,  Anne  Burton^  spinster,  *'™^^j^-2!j 
daughter  of  the  said  John  Burton^  of  the  third  part,  and  "*^  *^  f'/®- 

®  -J  r     -»  nanted  with  the 

Charles  Dodsnwrth  and  James  BtUler^  of  the  fourth  part,  trustees  that  he 

would,  by  wiU 

being  the  settlement  made  previously  to  and  in  contem-  or  otherwise, 

ffive  and  devise 

plation  of  a  marriage  between  the  said  «71  Needham  and  aU  other  his  real 
Anne  Burton^  the  said  J.  Needham  released  and  confirmed  ^is  penonai 
unto  the  said  C.  Dodsnwrth  and  J.  Butler^  and  to  theit*  fe^wiul^Ter 
heirs  and  assimis,  several  lands  and  hereditaments  in  ""dwhereso- 

o     '  ever,  to  and 

Heather,  in  the  county  of  Leicester,  in  the  said  inden-  amongst  the 

'  -^  '  children  both  of 

tures  described :  to  hold  the  same  unto  the  C.DodS"  his  first  and  se- 
cond marriage, 
'worth  and  J.  BtUler^  their  heirs  and  assiinis ;  to  the  use  share  and  share 

alike:  Held 

of  the  said  J.  Needham  and  his  heirs,  until  the  said  in-  that  this  coye- 
tended  marriage ;  and  after  the  solemnization  thereof,  to  ^ie^iy*to 
the  use  of  the  said  J.  Needham^  and  his  assigns,  for  his  !I^JS^^1|^ 
natural  life,  with  remainder  to  the  use  of  the  said  C  o^.'^^  -^\  ^ 

'  might  die  seised 

Dodsworth  and  «/•  Butler,  and  their  heirs,  durincr  the  life  of  o*"  powcssed, 

^^  and  that  it  did 

the  said  J.  Needham^  in  trust,  to  preserve  contingent  re-  not  prevent  him 

,      ^        ,  .       ,  .  ,  ,       from  disposing 

mainders;  and  after  his  decease,  in  trust  and  to  the  freely,  during 

hislife^  of  such 
part  of  his  real 

tttate  as  was  not  settled,  or  which  he  might  acquire  subsequently  to  the  date  of  the 

settlement. 

inten( 
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1 820.        intent  that  the  said  Anne  Burton^  and  her  assigns,  if  she 
■  should  survive  the  said  J.  Needkanij  might,  out  of  the 

against        ^id  hereditaments,  take,  during  the  term  of  her  natural 
life,  for  her  jointure,  and  in  bar  of  dower,  an  annual 
rent  of  60/.,  to  be  paid  half-yearly ;  and  as  to,  for  and 
concerning  the  said  hereditaments,  after  the  decease  of 
the  said  J.  Needhanij  subject  to  the  said  annual  rent  of 
60/.,  and  to  the  powers  and  remedies  thereby  given  for 
the  recovery  thereof,  to   the  use  of  all  and  every  the 
child  and  children  of  the  body  of  the  said  «7.  Needham^ 
both  by  his  late  wife  Hester^  therein  mentioned  to  be 
deceased,  and  by  the  said  Anne  Burton^  his    intended 
wife,  and  of  the  respective  heirs  and  assigns,  for  ever, 
of  all  and  every  such  child  and  children,  to  be  equally 
divided  amongst  them,  if  more  than  one,  share  and 
share  alike,  to  take  as  tenants  in  common,  and  not  as 
joint  tenants ;  and  in  default  of  all  such  issue,  then  to 
the  use  of  the  said  J.  Needhanij  his  heirs  and  assigns, 
for  even     And  the  said  Jl  Needham  did,  in  consider- 
ation of  the  said  intended  marriage,  for   himself,  his 
heirs,    executors,    and    administrators,    covenant  with 
the  said  C  Dodstwrth  and  J.  Butler^  their  heirs,  exe- 
cutors,   and  administrators,  that  in  case  the    said  in- 
tended marriage  should  take  effect,  and  there  should  be 
any  issue  of  such  marriage,  then  and  in  such  case  he  the 
said  (7.  NeedJiam  shordd  and  wouldj  hy  his  last  will  and 
testamentj  or  otherwise^  give^  devise^  and  bequeath  all  other 
his  real  estates^  and  also  all  his  personal  estate  and  effects 
whatsoever  and  wheiesoever^  unto  and  amongst   all  and 
every  the  children  of  his  body^  whether  borfi  of  the  body  of 
his  late  wife  Hester^   or  to  be  born  of  the  body  of  the 
said  Anne  Burton,  his  said  intended  wife^  and  their  heirs, 
executors,  and  administrators,  respectively,  according  to 
the  nature  and  quality  of  such  his  estates,  share  and 

shar 
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share  alike,  as  tenants  in  common,  and  not  as  joint  1820« 
tenants,  except  such  parts  thereof  as  he  might  thereafter 
in  his  life-tirae  give,  devise,  or  bequeath,  unto  or  to  the  jigamst 
use  of  the  said  Anne  Burton.  The  marriage  between 
the  said  J,  Needham  and  Anne  Burton  was  soon  after 
solemnized,  and  the  said  Antie  is  since  dead,  and  there 
are  several  children  now  living,  the  issue  of  such  mar- 
riage. There  were  also  born  to  the  said  J.  Needham^ 
of  the  body  of  the  said  first  wife,  Hester^  several  children 
who  are  now  living.  At  the  time  of  making  the  above 
mentioned  indentures  of  the  first  and  second  days  of 

• 

Octoba-y  1802,  the  said  J.  Needham^  who  was  still  living, 
was  seised  in  fee  simple  of  certain  lands,  situate  in  the 
parish  of  Church  Grieslet/y  in  the  county  of  Derln/j  and 
the  tithes  thereof  arising  and  growing;  and  since  the 
date  and  execution  of  the  indentures,  the  said  J.  Need" 
ham  purchased  other  lands,  and  the  tithes  thereof, 
also  situate  in  the  said  parish  of  Church  Gtiesky, 
and  which  were  conveyed  to  the  said  J.  Needham  in 
fee  simple.  And  the  said  J.  Needhantj  in  December 
1817,  sold  and  duly  conveyed  the  whole  of  his  said 
lands,  so  situate  in  the  said  parish  of  Church  Griedey^ 
as  aforesaid,  with  the  tithes  thereof,  to  John  Ktrkmauj 
the  purchaser  thereof^  his  heirs  and  assigns,  for  his  and 
their  own  use  and  benefit.  The  question  for  the  opinion 
of  the  C!ourt  was,  whether,  in  case  the  said  J.  Needham 
should  depart  this  life,  leaving  such  children  as  afore- 
said, without  having  procured  a  re^conveyance  of  the 
lands  and  tythes  so  sold  and  conveyed  to  John  Kkrkmanf 
so  that  he  should  be  unable,  by  his  last  will,  or  otherwise^ 
to  give,  devise,  or  bequeath  the  same  to  and  amongst 
his  children,  he  would  be  guilty  of  a  breach  of  the  cove- 
nant entered  into  by  him  in  his  said  settlement,  to  give^ 
\qu  IIL  N  n  devis^ 
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1820.        devise,  and  bequeath,  by  his  last  will  or  otherwise  all 
other  his  real  estate,  in  the  maimer  therein  mentioned. 


against  The  case  was  arsiied  by 

Sugden^  for  the  plaintiff.  The  question  is  on  the  oon- 
Stmction  of  this  covenant,  whether  it  applies  to  the  reil 
estates  only  of  which  John  Needham  should  die  seised, 
or  to  those  of  which  he  was  seised  at  the  time  of  making 
the  covenant,  and  to  that  also  which  he  might  subse- 
qnenlly  acquire.  Th)e  covenant  is,  that  he  would,  by  his 
last  will,  devise  all  other  his  real  estates,  and  also  all  his 
personal  estate  and  effects  whatsoever,  amongst  the 
children  of  both  marriages.  Now  a  covenant  to  setde 
all  his  personal  estate,  clearly  operates  only  on  that  of 
which  a  man  dies  possessed.  Lewis  v.  Madocks.  {a)  There 
the  Lord  Chancellor  determined,  that  all  expenditure^ 
ftc.  not  fraudulent,  on  the  part  of  the  husband,  was  au- 
thorised under  such  a  covenant.  Here  the  real  and 
personal  estate  are  both  included  in  the  same  covenant, 
and  it  would  be  strange  if  the  same  construction  were 
not  to  prevail  as  to  both.  The  form  of  the  question 
shews,  that  Needham  has  the  power  to  sell,  for  it  is 
whether  he  will  be  guilty  of  a  breach  of  the  covenant, 
unless  he  procures  a  re-conveyance.  He  has,  therefore, 
ft  power  of  alienation.  The  only  object  of  the  covenant 
was,  to  place  the  children  of  both  marriages  on  an 
equality ;  and  that  will  be  done,  whether  this  be  in  the 
situation  of  real  or  of  personal  property. 

Preston^  contrd.  It  does  not  follow,  that,  because  the 
personal  estate  only  of  which  NeedJham  should  die  pos- 

(a)  17  Vts.  48, 

feessed 
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sessed  would  be  bound  by  this  covenan^  therefore^  die       1 820. 
real  estate  must  fellow  the  same  rule;  for  they  difier      — — 

.     ,  .      f     •  ••11  Njodhak 

m  many  important  particulars.  As,  for  mstance,  m  wuls,        agqmst 
the  real  esUte  is  considered  as  specific  property,  and 
the  persoiial  estate  is  not     In  the  case  of  L^ans  v. 
Madoeks  (a),  the  words  were,    **  all  and  singular  the 
goods,  &c.,  personal  estate  or  efiects  that  he  should  at 
any  time,  during  the  joint  lives  of  him  and  of  his  in« 
tended  wife,  be  possessed  of  ;^  and  the  Lord  Chancellor 
decided,  that  the  personalty  laid  out  in  the  purchase  of 
a  real  estate,  was  to  be  considered  as  a  lien  on  the  estate 
in  the  hands  of  the  heir.     Here,  how  is  it  possible  to 
get  over  the  words  **  and  all  other  my  real  estates  T* 
The  settlor  had  previously  bound  some  estates  by  the 
settlement;  and  it  is  stated  that  he  was  then  also  seised 
of  others.     Those  estates,  therefore^  clearly  must  be  the 
estates  meant,  when  he   speaks  of  all  other  his  real 
estates.     The  proper  construction  of  the  covenant  will, 
therefore,  be,  to  hold  it  applicable  to  all  the  real  estates 
of  which  the  settlor  was  seised  at  the  date  of  the  instru- 
ment, and  to  the  personal  estate  of  which  he  should  be 
possessed  at  the  time  of  his  death,  with  a  lien  on  the 
estates  he  might  subsequently  acquire  for  the  amount  of 
the  personal  estate  laid  out  in  the  purchase  of  them  by 
him. 

Sugderij  in  reply.  It  is  admitted,  that  over  the  per- 
sonal estate,  the  party  has  full  power  for  the  purposes 
of  expenditure.  The  party  can  only  distribute  accord- 
ing to  the  covenant,  share  and  share  alike^  amongst  the 
children.     The  settlement  is  perfectly  regular,  as  to  a 

(a)  8  r§$*  ISO, 

N  u  a  part 
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1820*  part  of  the  estates  of  which  Needham  was  seised;  and 
""^"^  as  to  the  rest,  it  is  plain  his  object  was,  to  retain  the 
against  dominion  over  them;  or,  otherwise^  there  is  no  reason 
why  they  should  not  have  been  included.  Besides,  die 
covenant  is  itself  contingent ;  for  it  was  to  have  no  e&ct 
unless  there  were  issue  of  the  second  marriage.  It  could 
not,  therefore,  be  a  lien  on  the  other  estates.  It  cannot 
be  disputed,  that  Needham  may  sell  the  estates,  for  he 
has  his  whole  life  to  perform  the  covenant.  It  wouU, 
therefore^  be  absurd  to  put  such  a  construction  on  it,  as 
would  compel  him  to  re-purchase.  That,  therefore, 
shews,  that  the  other  construction  is  bad.  And,  besides, . 
if  that  were  adopted,  the  real  estates  subsequently  ac- 
quired, would  not  be  bound,  even  though  he  died  sdsed 
of  them,  which  would  be  a  detriment  to  the  chUdreD, 
whereas  the  construction  contended  for  by  the  plainti£^ 
would  give  the  children  the  advantage  of  having  all  the 
estate^  both  real  and  personal,  belonging  to  Needham  at 
his  death,  bound  by  the  covenant. 

The  following  certificate  was  afterwards  sent.     This 
case  has  been  argued  before  us,  and  we  are  of  opinion, 
that  in  the  event  mentioned  in  the  question  proposed  to 
us,  John  Needham  will  not  be  guilty  of  the  breach  of 
the  covenant  therein  mentioned. 

C.  Abbott. 
J.  Bayley. 

G.  S.  HOLROTD. 

W.  D.  Best. 
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Hawkeh  and  Another   against   Hawker  and  ^^^y* 

Others.  "^"^ 

npHE  Vice-Chancellor  sent  the  following  case  for  the  AteMitor,bThig 
opinion  of  this  Coxxtti  Edward  Baker,  late  of  HiU  y^i^^^i^ 
Court,  in  the  parish  of  Grqftofi  Fhfford,  in  the  county  l^SlrtSS^AS^ 
of  Worcester,  Esq.  deceased,  was,  at  the  timeof  makinir  ^«™"<1*^ 

^       ^  ®   sgiis,  for  erer, 

and  publishing  his  last  will  and  testament,  and  from  ^P^  ^"^^^  ^ 

.  .  wU  his  estate  at 

thence  to  the  time  of  his  decease,  seised  in  fee-simple  of  Jr.  to  pay  his 

debts:  and  in 

several  messuages,  lands,  tenements,  and  hereditaments,  case  it  should 

situate  in  the  several  parishes  of  Grafton  Fly  ford.  North  dent,  then/aa 

Piddle,  and  Flyford  Flavel,  in  the  county  of  Worcester.  f^^T^ 

And   being   so   seised,   he  duly  made  and   published  tom^l^^S*** 

his  last  will  and  testament  in  writing;    bearing:   date  ^>6 deficiency; 

,  ^  '^  butincaseit 

the  3d  day  of  Jtdy,  1802,  and  which  was  duly  exe-  should  not  be 
cuted  and  attested  as  by  law  is  required  for  devising  as  to  his  estate 
real  estates,  and  thereby  gave  and  devised  unto  the  otheri 


defendants,  Benjamin  Johnson  and  George  Penrice,  and  torewi" Se** 
to  John  Symonds,  Esq.  since  deceased,  and  Henry  Wake*  S^tiuSs'^^ 
man,  therein  described,  all  and  singular  his  freehold  ^«>«*>tercame 

ofage,  andthen 

estates  in  the  several  parishes  of  Grcffton  Fluford,  North  ^  v^l  *uch  of 

the  rents  and 

Piddle,  and  Flyford  Flavel,  or  elsewhere  in    the  king-  profiu  as  had 
dom  of  Great  Britain,  to  hold  to  them,  their  heirs  and  to  her  mamte- 
assigns  for  ever,  upon  trust  that  they  should,  as  soon  Sition,"togetbw 
as  convenient  after  his  decease,  sell  and  dispose  of  his  mon^Sj" 

from  the  sale 
of  his  estate  at  JF*^  if  it  should  be  sold,  to  his  daughter,  upon  coming  of  age,  and  from  that 
period  to  the  use  of  the  trustees  for  the  life  of  his  daughter,  and  after  her  death  to  the  use 
of  her  children ;  and  by  a  codicil  tfi  his  will,  in  which  he  made  an  alteration  as  to  the 
trustees,  the  testator  devised  his  estates  to  the  new  trustees  therein  named,  and  to  the  sur- 
Tivors  and  suryivor  of  them,  and  the  heirs  of  such  surrivor,  **  such  estates  as  aforesaid, 
in  trust  as  aforesaid."  It  appeared  that  the  estate  at  if.,  when  ^Id,  was  alone  sufficient 
to  pay  the  debts :  Held,  that  the  trustees,  and  the  sttiTivors  and  snrdVor  of  them,  and  the 
heirs  of  the  survivor,  took  only  an  estate  for  the  life  of  the  dau^ht^  in  tbe  remaining  estates 
fit  i^.  and  elsewhere, 


Ha 


48J^P«       estate^  lands,  tenements,  and  hereditaments   and  prfr- 
-  mises,  situate  at  Himbleton,  being  part  of  the  said  he- 

agtdntt  reditaments;  and  by  and  with  the  money  arising  from 
such  sale  should  pay  off  and  discharge  all  his  just  debts; 
and  in  case  it  should  not  produce  a'fund  sufficient  fiir 
that  purpose,  then,  as  to  all  those  his  messuages^  %ii^ 
landsy  tenements,  and  hereditaments,  situate,  lyings  and 
being  in  the  parish  ofFli^/ord  Flavel^  in  the  cpmtty  of 
Worcester^  upon  trust  to  sell  and  dispose  therep^  and 
by  and  out  of  the  money  arising  from  tl^e  sale  thereof 
'  to  dispose  of  as  much  of  the  principal  money  as  would 
be  sufficient  to  make  good  the  payment  of  his  debts; 
and  to  pay,  apply,  and  dispose  of  the  surplus  mongr  as 
was  thereinafter  directed.  But  \a  case  i(  should  not  b^ 
necessary  to  dispose  of  the  same  as  aforesaid,  thai  gs 
to,  for,  and  concerning  his  estate  at  Fbjifbrd  FfacHi 
Grafton  Fhjford^  North  Piddle^  or  elsewhere^  in  trqst 
to  receive  the  rents,  issues,  and  profits  thereof  during 
the  minority  of  his  daughter,  the  defendant,  Mary 
HcvwJcer  s  but  in  the  mean  time,  and  until  she  attained 
her  age  of  twenty-one  years,  to  pay  and  apply  so  mucl) 
of  the  rents  and  profits  of  the  said  premises  as  his  said 
trustees,  or  the  survivors  or  survivor  of  them,  or  his 
heirs,  should  think  fit,  together  with  the  interest  or 
produce  of  any  surplus  money  arising  from  the  sale  of 
his  estate  at  Flyford  Flavelj  should  the  sale  of  such 
estate  be  found  necessary,  for  the  maintenance  and  edu- 
cation of  his  daughter  Mary,  until  she  should  have 
attained  her  said  age  of  twenty-one  years.  And  he 
thereby  directed  that  the  said  trustees  should,  when  and 
as  soon  as  his  said  daughter  should  have  attained  the 
age  of  twenty-one  years,  render  to  her  a  joint  account 
of  and  concerning  the  said  monies  and  trust-estates, 

and 
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and  of  the  rents,  issues,  and  profits  thereof  after  all        ld20« 
just  allowances  made ;  or,  if  it  should  be  necessary  to 
make  sale  of  the  Flyford  estate  for  the  purpose  afore-      ^^^ 
said,  of  all  surplus  money  remaining  in  their  hands, 
with  interest  thereon,  and  pay  the  same  accordingly. 
And  from  and    immediately  after  his  said  daughter 
should  arrive  to  the  age  of  twenty-one  years,  then,  as 
to  his  said  estates,  to  the  use  and  behoof  of  the  said 
Benjamin  Johnson^  John  SymondSy  Henry  Wakeman^  and 
George  Penrice,  their  heirs  and  assigns,  for  and  during 
the  natural  life  of  his  said  daughter  Mary^  for  preserv- 
ing and  supporting  the  contingent  uses  and  remainders 
thereinafter  limited  from  being  defeated  and  destroyed* 
And,  for  that  purpose,  to  make  entries  and  bring  action^ 
as  occasion  should  require.   But,  nevertheless,  to  permit 
and  suffer  his  said  daughter,  and  her  assigns,  to  receive 
and  take  the  rents,  issues,  and  profits  thereof  and  <^ 
every  part  and  parcel  thereof,  for  her  and  their  own 
use,  for  and  during  the  term  of  her  natural  life*     And 
from  and  immediately  after  the  death  of  his  said  daugh- 
ter Mary^  then  to  the  use  and  behoof  of  all  and  every 
the  children  of  his  said  daughter  Mary^  lawfully  be- 
gotten, share   and  share  alike,  to  hold  as  tenants  in 
common,  and  not  as  joint-tenants*    And  in  case  his  said 
daughter  should  happen  to  die  under  the  age  of  twenty- 
one  years,  and  without  issue,  then  bis  will  was,  and  be 
thereby  ordered  and  directed  his  said  trustees  should 
account  with  and  pay  the  balance  due  on  the  aforesaid 
trust  account  unto  and  to  the  use  of  such  person  as 
should  by  that  his  will  be  next  in  remaindm*,  and  en- 
titled to  his  aforesaid  estates  and  hereditaments,  after 
the  decease  of  hb  said  daughter.    And  in  case  fhe 
should  die  before  she  arrived  at  the  age  of  twenty-one 

N  n  4  years| 
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1820.        years,   or,  surviving,  should  die  without  lawful   issuer 
'        then,  as  to  his  aforesaid  estates,  to  the  use  and  behoof 

againtt  of  his  nephew,  JVm.  Flindall^  of  Colchester ^  in  the  caomtj 
.  of  Essex,  and  to  the  heirs  male  of  his  body  lawfully  issu- 
ing, successively  in  tail  male  as  they  should  happen  to 
be  in  seniority  of  age,  and  of  the  several  and  respective 
heirs  male  of  their  several  and  respective  bodies  issuing 
the  elder  of  such  son  and  sons,  and  the  heurs  male  of 
his  body,  being  always  preferred  before  the  younger  of 
such  son  and  sons,  and  the  heirs  male  of  his  body. 
And  for  default  of  such  issue,  then  he  gave  all  hb  said 
lands,  tenements,  and  hereditaments  unto  his  coosn 
John  Paine,  to  hold  to  him,  his  heirs  and  assigns  for 
ever. 

The  said  testator,  Edward  Baker,  duly  made  and 
published  a  codicil  to  his  said  will,  bearing  date  the  said 
3d  day  oijidy,  1802,  and  which  was  duly  executed  and 
attested  as  by  law  is  required  for  devising  real  estates, 
and  thereby  declared  that  to  be  a  codicil  to  his  last  will 
and  testament.  And  as  to,  for,  and  concerning  the  de- 
vise of  the  said  estates  in  remainder  to  his  nephew, 
William  Flindall,  in  tail  to  his  male  issue,  he  revoked 
that  part  of  his  will,  and  declared  the  same  to  be  in 
trust  for  all  and  every  his  the  said  William  FlindalFs 
children,  share  and  share  alike,  as  tenants  in  common 
and  not  as  joint-tenants,  if  such  contingency  should 
happen,  and  their  father  had  been  next  in  remainder, 
with  full  power  to  his  said  trustees  to  sell  such  estates, 
and  divide  the  money  amongst  them.  The  said  testator, 
Edward  Baker,  duly  made  and  published  another  codicil 
to  his  said  will,  dated  the  l7th  day  o(  Marchj  1804, 
arid  which  was  duly  executed  and  attested  as  by  law  is 
re<jQired  for  devisbg  real  estates,   and  thereby,  after 

recitinjf 
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reciting  that  be  did,  on  or  about  tbe  Sd  day  ef  Jvihf^        iSSO. 
1802,  duly  make  and  execute  bis  last  will  and  testa-        — 

Hawuk 

ment  in  writing,  and  therein  and  thereof  did  nominate,        agmiuit 
constitute,  and  appoint  Benjamin  Johnson^  John  Symondt^ 
Henry  Wakemanj  and  George  Penrice^  executors  and 
trustees.     And,  after  reciting  tbe  said  codicil  herein- 
before set  forth,  tbe  said  testator  deyised  to  his  said 
trustees  and  executors,  and  to  tbe  survivors  and  sur- 
vivor of  them,  and  the  heirs  of  such   survivor,  such 
estates  as  aforesaid,  in  trust  as  aforesaid.     And  he  did 
revoke  the  nomination  and  appointment   of  the  said 
Henry  Wakeman  to  be  a  trustee  and  executor  under  bis 
said  wiU,  and  in  the  room  and  stead  thereof  did  no- 
minate, constitute,  and  appoint  the  defendant,  Richard 
Nash^  jointly  with   the  said  Benjamin  Johnson^  John 
SymondSf  and  George  Penrice^  trustee  and  executor  un- 
der his  will ;  and  in  all  other  respects  he  ratified  and 
confirmed  the  same,  with  the  codicil  thereto,  and  de- 
clared that  to  be  another  codicil  to  bis  said  will.     The 
said  testator,  Edward  Baker^  departed  this  life  on  or 
A  about  the  ISth  day  of  September ^  1806,  without,  having 
revoked  or  altered  his  said  wiQ,  save  as  the  same  was 
revoked  or  altered  by  the  said  two  codicils,  and  without 
having  revoked  or  altered  his  said  codicils,  save  as  the 
former  was  revoked  or  altered  by  the  latter.     And  tbe 
said  testator  left  the  said  defendant,  Mary  Hamker^  bis 
only  child  and  heiress  at  law,  and  the  said  John  Symonds 
hath  since  departed  this  life.      No  part  of  the  said 
hereditaments  in  Flyford  Flavel  bath  been  sold,  it  not 
being  necessary  to  sell  the  same  for  the  payment  of  tbe 
said  testator's  debts.   The  said  defendant,  Mary  HaKi^ker^ 
intermarried  with  the  said  defendant,  Charles  HaixJcer^ 
jn  the  montlx  of  ii^gttff ,  1807)  ftod  afterwards,  and  on 

the 
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1820.  4ie  9th  day  o(  September,  1811,  attained  her  age  of 
twenty-one  years.  The  question  for  the  opinion  of  the 
Court  of  King's  Bench  was,  What  estate  do  the  said 
defendants,  Benjamin  Johnson^  George  JPenricCf  and 
Bichard  Nash^  take  in  the  said  hereditaments  in  Gr^im 
Fhffbrdi  North  Piddle^  and  Fh/ford  Flavel,  by  virtue  of 
the  said  will  and  codicils  of  the  said  Edward  Baker. 

BlaiCf  for  the  plaintifiGs,  contended,  that  the  olyect 
of  the  testator  would  be  best  accomplished  by  hddiog 
that  the  trustees  took  an  estate  for  the  life  of  Maty 
ffawker^  with  a  power  of  sale  in  case  of  necessity  as  to 
the  estate  oi  Fly  ford  FUweL  As  to  the  other  estatei^ 
the  uses  declared  were  to  the  trustees  during  the  life 
of  Mary  Haxoker^  and  after  her  death  to  her  dul* 
dren ;  and  there  was  nothing  to  be  done  by  the  tru»- 
tees  after  the  death  of  Mary  Hawker*  There  is 
nothing,  therefore,  which  makes  it  at  all  necessary  that 
the  trustees  should  take  any  estate  beyond  her  life.  The 
words  in  the  will  as  to  the  sale  of  Flyjbrd  Flavel  were 
conditional.  The  testator  only  directed  a  sale  in  case 
the  estate  at  Himbleton  should  not  prove  sufficient,  he 
expressly  contemplates  the  probability  of  no  such  neces- 
sity existing;  and,  therefore,  in  the  event  of  its  not 
being  required,  gives  it  to  the  same  uses  as  the  other 
estates ;  until  the  necessity  arose,  the  estate  should  pass 
to  the  persons  for  whom  the  uses  was  declared,  a  power 
of  sale  only  immediately  vesting  in  tlie  trustees  as  in  the 
case  of  a  devise  that  land  should  be  sold  by  execnitors; 
Gilbert  on  Uses,  127.  The  present  case  is  like  tbaC  of 
Ltody  Jones  v.  Scof  and  Sele.  (a)      The  trustees  are  to 

(a)  5  Brth  P.  C.  127.     8  Fm.  Jb,262. 

have 
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hava  DO  greater  estate  than  ia  neceflflary  fiur  the  purpose        1890. 
of  the  trusts;  Doe^  dem.  WkiUf  v.  Simpson,  (a)     If  it       -! 
be  held  that  the  trustees  take  the  whole  fee,  then  the      ^^^'^^ 
daughter  will  take  an  equitable  estate  for  life,  with  an 
equitable  remainder  to  her  children;  and,  considering 
^'  children"  as  a  word  of  liniitation,  this  will  give  her  an 
estate  tail  which  she  may  destroy  by  recovery;  whereas, 
if  the  trustees  take  an  estate  for  her  life  only,  there  will 
be  a  legal  remainder  to  her  issue,  and  this  will  not  give 
her  an  estate  tail,  but  will  preserve  the  property  for 
the  children* 

Treslovey  contra.  If  this  question  stood  on  the  will 
alone,  the  case  of  Lady  Jones  v.  Say  and  Sele  would  be  a 
strong  authority  for  the  plainti£f 's  argument,  that  these 
trustees  have  the  legal  estate  during  the  life  of  the 
daughter,  and  that  after  that  event  the  legal  estate  would 
be  in  the  children.  The  only  difference  between  the 
two  cases  is,  that  in  Lord  Say  and  Sel^%  case  the  will 
contained  an  express  declaration,  that  the  devisees  shall 
'^  stand  and  be  seised,"  which  are  the  identical  words  of 
the  statute  of  uses.  But  the  real  question  is  on  the 
second  codicil,  by  which  the  estates  are  given  to  the 
devisees,  and  to  the  survivors  and  survivor  of  them,  and 
the  heirs  of  such  survivor.  Now,  as  it  cannot  be  ascer- 
tained who  the  survivor  will  be,  the  devisees  cannot  take 
a  vested  fee :  they  take  only  a  joint  estate  for  their  lives, 
with  a  contingent  remainder  in  fee  to  the  survivor,  as 
was  admitted  in  Vick  v.  Edwards,  (a)  In  order  to 
execute  a  use  the  party  must  be  seised,  the  word 
^^  seised"  being  the  only  word  used  in  the  statute  of 

(a)  5  Eatt,  162,  (6)  3  P.  W.  372. 

uses. 
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18S0.       uses.    Here  the  devisee  are  not  seised  of  the  fee,  bj 

reason  of  the  contingency  to  the  survivor,  and  therefixre 

ngama  no  use  in  fee  is  executed ;  and  although  they  are  seised 
for  a  joint  estate  for  their  lives,  a  use  cannot  be  executed 
out  of  this  seisin  to  themselves,  their  heirs  and  <>«agpff, 
*^  during  the  life  of  the  daughter,"  which  are  the  words 
used  in  the  will.  The  form  of  devise  used  in  the  second 
codicil  is  inconsistent  with  the  execution  of  a  use  xmdex 
the  will :  not  only  the  fee  is  devised  in  contingency,  but 
the  testator  adds,  <<  in  trust  as  aforesaid,"  meaning 
strictly  a  trust,  and  not  a  use.  The  consequence  is,  that 
no  use  is  executed ;  but  the  trustees  take  a  joint  estate 
for  their  lives,  with  a  contingent  remainder  in  fee  to  the 
survivor. 

BUikej  in  reply.  Such  a  construction  of  the  codicil 
cannot  be  adopted.  It  would  prejudice  the  power  of 
sale  given  to  the  trustees,  for  they  could  not  convqr  a 
clear  fee  to  a  purchaser :  all  that  they  could  do  would  be 
to  bar  the  heirs  of  the  survivor  by  a  fine  operating  as  an 
estoppel.  The  title  to  the  fee  must  be  left,  in  effect,  in 
abeyance  during  their  lives.  This  the  Court  would,  if 
possible,  avoid.  It  is  immaterial  whether  there  was  a 
seisin  here  co-extensive  with  the  use :  there  may  be  such 
a  seisin  in  the  case  of  a  deed,  but  not  in  the  case  of  a 
will.  In  the  case  of  a  deed,  the  Court  is  governed 
wholly  by  the  statute  of  uses;  but  in  the  case  of  a  will, 
the  Court  acts  under  the  statute  of  wills,  taking  a  rule 
of  construction  from  the  statute  of  uses,  and  therefore 
holding  the  legal  estate  vested  by  devise  in  the  person  in 
whom  the  use  would  be  executed,  if  the  conveyance 
were  by  deed.  It  is  therefore  settled,  that  a  devise  to 
jiie  use  pf  A,  vests  the  l^al  estate  in  A.^  though  there 
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is  no  seisin  created  to  feed  that  use*     The  question,        1820. 
therefore,    is,    for  whom  was  the  first   use  or  trust       jj 
declared?    Now,   the  codicil  devises  the  estates  on  the        againu 
same  trusts  as  the  will;    therefore,   the  effect  of  the 
codicil  was  to  give  the  same  estates  as  the  will ;  and  it  is 
admitted  in  the  argument  on  the  other  side,   that  the 
will  gave  the  estates  which  the  plaintiff  contended  for, 
namely,  an  estate  in  fee  in  the  estate  at  HimUeton,  and 
an  estate  for  the  life  of  the  daughter  in  the  others.     If 
the  codicil  altered  the  will  in  the  way  suggested  by  the 
defendants,  then  the  trustees  would  not  take  a  fee  in 
Himbletorij  though  it  were  expressly  devised  to  be  sold 
out  and  out ;  and  they  would  be  thus  unable  to  carry 
into  effect  any  of  the  declared  intentions  of  the  tes- 
tator. 

The  following  certificate  was  afterwards  sent : 

This  case  has  been  argued  before  us  by  counsel ;  and 
we  are  of  opinion  that  Benjamin  Johnson,  George 
Penrice,  and  Richard  Nash^  take  to  them,  and  the 
survivors  and  survivor  of  them,  and  the  heirs  of  the 
survivor,  only  an  estate  for  the  life  of  the  testator's 
daughter  Mary,  in  Gi'ofton,  Flyford,  North  Piddle, 
and  Fly  ford  Flavel. 

C.  Abbott, 
J.  Bayley, 

G.  S.   HOLROYD, 

W.  D.  Best. 
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Friday,  Doe,  on  the  Demise  of  KiItg  and  Wife,  agHnst 

"^  Catherine  Frost. 

A  testator  hav-   17  JECTMENT  for  certain  premises,  situate  in  the 

ingasouand       Va  ^ 

daughter,  and  oountv  of  Cambridge.    At  the  trial,  before  AbbaU 

the  latter  baTing- 

•eTeral  children,  C.  J.,  at  the  last  Summer  assizes  for  that  county^  the 

dcTUcd  to  his 

son  m  F.  in  jury  found  a  spedal  verdict,  which  stated  the  foUowii^ 
^^Thave  no  &cts*  WiUiom  Frostf  being  seised  in  his  demesne^  as  of 
^'K'^e^*^'  fee,  of  and  in  the  manor  of  Brinklei/,  in  the  cooiity 
said  estote  was,    ^f  Cambridge^  and  of  certain  lands  and  tenements  in  die 

on  the  decease  <^  ' 

of  JT.  p^  to  be-  several  parishes  of  BritikUyy  WeUinghmn^  CarUoHf  and 

come  the  pro-       

perty  of  the        WestUjfj  in  the  said  county,  being  the  manor,  lands^  and 

heir  at  law,  sub-  i  •  ■ 

ject  to  such  le-  tenements  in  the  said  declaration  mentioned,  and  wfaick 

might  leave  to  s&id  premises  were  all  purchased  at  one  time  by  the  said 

brandlra^the  ^-  F^ost^  and  were  altogether  legally  conveyed  to  him 

SSr*^. .p!took  "^y  ^"^  conveyance^  by  his  will  on  the  6th  day  of  Jpril^ 

under  this  will,  ifi^Q^  dulv  made  and  executed,  so  as  to  pass  firedbold 

an  estate  m  fee,  ^         j  — 7  r 

withanexe-      estates,  amougst  Other  things,  devised  as  follows;  that 

cutory  devise         ^  00 

over  to  the  per-  is  to  Say ;  "  I  give  and  bequeath  to  my  well  beloved 

son,  who  on  the 

happening  of  son,  WiUiom  Frost^  of  the  parish  of  Brinkley  and  county 
templated  by  ^f  Cambridge^  farmer,  and  his  heirs  for  ever,  all  my 
b^methe^hdr  i^ous^s  and  lands,  with  all  their  appurtenances  thereunto 
iwtator?^*^^       belonging;  also  I  give  to  my  well-beloved  wife,  Rebecca 

Frost,  the  sum  of  100/.,  yearly  and  every  year,  during 
her  natural  life,  to  be  paid  her  by  the  aforesaid  W.  Frosty 
half-yearly,  out  of  the  estate ;  and  if  the  said  W.  Frost 
should  have  no  children,  child,  or  issue,  the  said  estate 
is,  on  the  decease  of  the  said  W*  Frost,  to  become  the 
property  of  the  heir  at  law,  subject  to  such  legacies  as 
he  the  said  W.  Frost  may  leave  by  will  to  any  of  the 
younger  branches  of  the  family."    After  making  the  said 

Willi 
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will,  to  wit,  on  the  25th  day  of  AuguU,  1807,  the  said        1820. 
W»  Frost,  the  testator,  died  so  seised  as  aforesaid,  of  the        "Z^ 
premises  in  the  will  mentioned,  being  also  the  premises        tuahut 
ia  the  declaration  mentioned,  and  without  having  «-        ^^ 
yoked  or  altered  his  will,  and  leaving  Rebecca,  his  wife^ 
him  surviving,  and  leaving  issue  of  his  body,  lawfully 
begotten,  namely,  William  Frost,  the  devisee  named  in 
the  will,  his  only  son  and  heir  at  law,  and  Rebecca,  the 
wife  of  Robert  King,  in  the  said  declaration  mentioned, 
and  no  other  issue.    W.  Frost  the  younger,  the  devisee  in 
the  will  mentioned,  had  been  in  the  possession  of  the 
estate  devised  to  him  by  his  &ther,  the  said  W.  Frost, 
the  testator,  a  certain  space  of  time,  to  wit,  for  seven 
years   before  his  father's  decease,   and  became  seised 
thereof  on  the  death  of  his  said  father,  and  continued 
so  seised   thereof  until  and  at  the  time  of  his  death. 
Afler  the  death  of  the  said  W.  Frost  the  father,  the  said 
JV.  Frost  the  younger,  still  continuing  seised  of  the  pre- 
mises aforesaid,  in  the  said  declaration  mentioned,  by 
his  last  will  and  testament,  duly  made,  so  as  to  pass 
freehold  estates,  on  the  10th  day  ofjidy,  1810,  devised, 
amongst  other  things,  as  follows ;  that  is  to  say,  first, 
"  I  do,  as  far  as  I  lawfully  or  equitably  may  or  can,  by 
virtue  and  in  pursuance  of  the  last  will  and  testament  of 
my  late  father  fV.  Frost,  of  the  parish  of  Wooddithen, 
and  county  of  Cambridge,   farmer,   deceased,  bearing 
date  the  6th  day  oi  April,  1805,  give,  devise,  and  be- 
qeath  the  following  legacies,  to  be  issuing  and  payable 
out  of  all  his  houses  and  lands,  with  all  their  appurte* 
nances  thereunto  belonging,  which,  in  and  by  his  said 
last  will  and  testament,  he  gave  and  bequeathed  to  mc 
and  my  heirs  for  ever ;  and  who,  by  his  said  last  will, 
gave  t9  his  weli-beloyed  wife;  Rebecca  Frosty  the  sum  of 

100/.  of 
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1820.       100/.  of  good  and  lawful  money,  yearly  and  every  year 
during  her  natural  life,  to  be  paid  her  by  me  half-yearly 

againu  out  of  the  estate;  and  if  I  should  have  no  children  qr 
issue,  the  said  estate  was,  on  my  decease,  to  become  tbe 
property  of  the  heir  at  law,  subject  to  such  legacies  at  I 
might  leave  by  will  to  any  of  the  younger  branches  of 
the  family ;  that  is  to  say,  to  my  niece  Rebecca  Frost 
Kingy  the  daughter  of  Robert  King  and  Rebecca  his  wi&^ 
my  sister,  the  sum  of  1000/.  of  lawfiil  money  of  the 
United  Kingdom  of  Great  Britain  and  Ireland^  current 
in  England.  To  my  nephew  James  Kingy  the  son  of 
the  said  Robert  King  and  Rebecca  his  wife,  the  sum  of 
4000/.  of  such  like  lawful  money  as  aforesaid.  To  my 
niece  Matilda  King^  the  daughter  of  the  said  Boibert 
King  and  Rebecca  his  wife,  the  sum  of  1000/.  of  sadi 
like  lawful  money  as  aforesaid ;  and  to  my  nephew  Joka 
Lyles  King>i  the  son  of  the  said  Robert  King  and  RAeooa, 
his  wife,  the  sum  of  2000/.  of  such  like  lawful  money 
as  aforesaid.  Also,  I  .give  and  devise  unto  my  wife  Cz- 
iheriney  all  and  every  my  manors,  messuages,  lands, 
tenements,  and  hereditaments,  whatsoever  and  where- 
soever, with  their  and  every  of  their  rights,  members, 
and  appurtenances ;  to  hold  to  her  my  said  wife,  her 
heirs  and  assigns,  for  ever."  On  the  26th  day  of  OctO' 
bcTf  1818,  the  said  William  Frosty  the  younger,  died, 
seised  of  the  premises  in  the  declaration  mentioned, 
without  having  revoked  or  altered  his  said  will,  leaving 
the  said  Rebecca  King,  in  the  said  will  mentioned,  and 
in  the  said  declaration  also  mentioned,  the  wife  oi  Robert 
Kingy  in  the  said  declaration  also  mentioned,  his  sister 
and  heir  at  law.  After  the  death  of  William  Fivst 
the   younger,    and  before   the   time    of  the   trespass 

in 
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in  the  said  declaration  mentioned,  the  said  Catherine  1820. 
Frosty  widow  of  William  Frost  the  younger,  in  the  will  "]^^ 
of  the  said  William  Frost  the  younger  mentioned,  and  ^^^ 
the  defendant  in  this  suit,  entered  upon  the  premises  men- 
tioned both  in  the  will  of  William  Frost,  the  father,  and 
also  in  that  of  William  Frost  the  younger,  and  continued 
in  the  possession  of  the  same.  Bebecca  King  had  lawful 
issue,  to  wit,  an  eldest  son  named  William  King,  and 
four  other  children,  all  of  whom  were  living  at  the  time 
of  the  making  of  the  will  of  William  Frost,  the  first 
testator,  and  who  -are  also  now  living.  William  Frost 
the  younger  was,  at  the  time  of  making  his  will,  seised 
in  fee  of  other  estates  besides  those  devised  to  him  by 
his  father,  but  of  no  other  manor  than  the  manor  of 
Brinkley.  The  special  verdict  then  proceeded  in  the 
usual  way  to  state  the  lease,  entry,  and  ouster  by  the 
defendant. 

Sttgdm,  for  the  lessors  of  the  plainti£P,  made  two 
points,  first,  that  the  estate  which  W.  Frost  the  younger 
took  under  his  father's  will  was  an  estate  in  fee,  with  an 
executory  devise  over,  in  case  of  his  death  without 
issue,  to  the  person  who  should  then  be  the  collateral 
heir  of  the  fiimily.  In  that  case  the  estate,  in  the  event 
which  has  happened,  has  descended  on  Mrs.  Kit^,  his 
sister.  The  words  of  the  will  are,  ^^  I  give  to  my  son 
W.  F.  and  his  heirs  for  ever,  all  my  houses  and  lands, 
&c.  Also,  I  give  to  my  wife  100/.  a-year,  to  be  paid 
by  W*  F.  half-yearly  out  of  the  estate ;  and  if  the  said 
W*  F.  should  have  no  children,  child,  ox  issue,  the  said 
estate  is,  on  the  decease  of  the  said  W*  F*,  to  become  the 
property  of  the  heir  at  law,  .subject  to  such  legacies 
as  he  the  said  W.  F,  may  leave  by  will  to  any  of  the 

Vol.  III.  O  o  younger 
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1B26.       jrottbger  branches  of  this  family/'    Here  the  estate  was 
'  te  ge  over  on  the  decease  of  ?r.  J?.,  and  subjed  to 

««£iM  l^acies  to  be  devised  by  him.  It  is  clear,  therefor^  that 
this  does  not  point  to  an  indefinite  iailnre  of  issne^  but 
only  to  a  failure  of  issue  at  the  time  of  W.  F.*9  deoeaHS. 
Ih  that  case  the  executory  devise  over  is  good ;  Porter 
r,  Bradley  (a),  Boe  v.  Jeffiry.  (&)  Nor  can  the  word 
**  iflBu^"  which  is  here  introduced,  make  a  diflerenee; 
for  in  Doe  v.  Webber  {c)  the  words  *<  child  or  chndren" 
were  construed  as  synonymous  with  ^*  issue."  The  in- 
troduction of  that  word,  therefore^  will  not  alter  Ae 
case  here.  Tien,  who  was  intended  to  take  under  the 
executory  devise  ?  The*tlevise  is,  that  the  estate  is  to 
become  the  property  of  the  heir  at  law,  subject  to  such 
I^ades  as  W.  F.  may  leave  to  the  younger  children  of 
the  family.  It  is  dear  that  W.  F.  could  not  be  himsdf 
meant;  for  that  supposition  would  make  the  devise 
over  altogether  nugatory,  and  the  power  of  devising 
l^acies  would  have  been  also  unnecessary.  If  that 
supposition  be  excluded,  then  the  only  other  person 
who  can  be  intended  must  be  the  person  who  should  be 
heir  at  law  at  the  time  of  the  death  of  W.  F.  That 
person  was  the  sister  of  W,  F.j  who  is  one  of  the  lessors 
of  the  plaintiff.  But,  secondly,  supposing  the  true  con- 
struction of  the  father's  will  to  be,  that  the  son  took  an 
estate  tail,  with  the  reversion  in  fee  to  himself  after- 
wards, still  the  estate^  not  having  been  disposed  of  by 
his  will,  descends  upon  his  sister  as  the  heir  ac  law.  It 
will  be  contended  on  the  other  side,  that  it  passed  to 
his  widow  under  the  general  words  of  the  devise  to  her. 

(o)  5  r.H.  14a.  {I)  7  T.R.  589.         (c)  \  B.^A.  7fl0. 

But 
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But  it  flMy  deftriy  faeftewn,  tlM  itirili  Mt  Ills  kMtthi       IBM. 
tion  to  paak  them  under  these  worde$  for  he  begtM  fa^^ 
advertiflg  to  the  property  he  tock  imder  hh  &ther^  ^fHM^       ^hat 
€md  he  caUs  that  prepeity  «<  jlik  lands,''  &6»    He  iIm», 
after iMth^ his lasdneB  wiB, by  iHdcb the  e^MMvmt 
lOigo  to  the  heir  at  law  at  hii  (tlieaoii'B)  deeeaae^  ^e^ 
cates  the  power  given  to  him  of  devising,  by  ^jiving 
legacies  to  the  fisoT  younger  chikbren  of  hk  sister.    It 
is  dear^  therefore,  as  far  as  language  can  speak,  liisit 
he  utijpposed  the  •state  was  t6  go  t>ver  on  his  death  to 
his  sister,  by  wfaidi  means  the  eldei^  son,  y/Aiost  he 
omits  fJtogether  as  a  legatee^  would  be  provided  tor. 
Then  it  is  that  he  devises  aftetVards  to  his  wife  in  ^these 
words :  **  All  my  manors,  messuages,"  &C     He  tioean^ 
therefore,  dearly,  only  to  leave  to  her  the  property  of 
whidi  he  died  seised^   indejiendently  of  that  despived 
under  his  flither's  will ;  and^  as  to  that  he  died  intestate, 
sn{qpo8ing  him  to  hav6  had  the  right  of  disposition  of  it 
It  is  found  indeed  as  «  faet^  that  he  had  no  manor,  ex- 
cept the  one  under  his  foiher'swSl.   That  inlaws  thiA  the 
word  ^^  manors"  in  the  devise  to  his  wife  ooald  only  be 
used  as  a  general  eaqpressioB.    And  in  Boe  v.  Beade  (a) 
it  was  bdd,  that  under  general  words  of  Revise  an 
^tate  did  not  pass,  ^ere  it  appeared  from  the  other 
parlsof  the  will  that  the  testator  could  have  had  no  inten- 
tion of  induding  it.     And  Boe^  denu  James,  v.  AoU  {b)^ 
Qoodiiik  v.  Miles  (c),  SmUh  v.  Saunders  {d)j  AmeAiury 
V.  Braamj  cited  in  2  Bloc*  739^  and  Doe  v.  Under^ 
datim,  C.  P.  15  G.  2.,  cited  in  2  Bloc.  737.,  are  autho- 
rities to  shew  that  the  Court  will  exdude  from  the  ge- 

(a)  8  r.  It.  US.  (6)  4  T.  J2.  e05. 

{b)  6  Bait,  49<l*  {d)  Siffisc^.  759.     £bfl^.  490. 
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1820.  neral  words  of  the  residaary  datue  of  a  will  sndi  estata 
as  it  appears  not  to  have  been  the  testator's  intention 
to  devise.  lAbbM  C.J.  Does  the  will  go  further  dian 
to  shew,  that  the  son  supposed  that  he  might  not  have 
the  power  of  disposing  of  the  estate  derived  under  Us 
Other's  will.  Is  there  any  thmg  to  shew  that  he  iai 
not  intend  to  devise  all  that  he  had  the  power  of  de- 
vising to  his  wife?  Holroydi.  He  has  not  so  &r  oon- 
firmed  his  father's  will  as  to  give  the  estates  under  it  to 
his  own  heir  at  law.  BayUy  J.  Goodright  v.  Dawih 
shire  (a)  is  an  authority  to  shew  that  proper^  whidi 
was  not  in  the  contemplation  of  the  testator  will,  ne- 
vertheless, pass  under  di^  general  words  of  the  residuary 
devise.] 

SkadweUj  contra.  William  Frosty  under  his  fath^t 
will,  took  an  estate  tail,  with  the  reversion  in  fee^ 
either  under  the  wiU,  or,  if  undisposed  of  by  the  wiO, 
then  it  descended  on  him  as  heir  at  law.  Where  a 
testator  indicates  an  intention  that  the  devise  over  is 
not  to  take  effect,  so  long  as  there  is  any  issue  of 
the  first  devisee,  it  has  been  held  always,  that  such 
devisee  takes  an  estate  tail.  Brice  v.  Smith  {b)^  Ikauejf 
V.  Gnffitks{c\  Wood  v.  Baron,  {d)  The  case  of  Wf^ 
V.  Levois  {e)  is  a  strong  authority.  There  the  devise  was 
to  the  wife,  and  if  she  should  have  no  son  or  daughter 
by  the  testator,  and  for  want  of  such  issue,  then  the 
premisps  to  return  to  the  testator's  brother  J.  W.y  if  he 
shall  be  then  living,  and  his  heirs  for  ever,  he  paying  to 
bis  two  brothers,  A.  and  B.  150U  within  one  year  after 

(a)  2  Bo$*iP^.  500«  {h)  mUes,  h 

(0  4M.tS.6l.  {d)  1  JSatt,  S5di 
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the  decease  of  the  testator^s  wife.  And  there  the  Lord  1820. 
Chancellor  held,  that  the  wife  took  an  estate  tail.  .  Yet,  " 
in  that  case^  the  devise  over  was  to  a  persona  designata,  agamu 
and  be  was  to  pay  a  definite  sum  of  money  within  a  de- 
finite time  after  the  death  of  the  first  devisee.  Here 
the  devise  over  is  to  the  heir  at  law.  Now  such  a  de- 
vise ought  to  be  unambiguous,  or  otherwise  the  heir  at 
law  of  the  testator  will,  according  to  the  rule  of  law, 
take  the  reversion  in  fee.  The  rule  of  law  is,  that  estates 
should  be  held  to  vest,  if  possible.  Pwefxy  v.  Sogers  (a), 
I)oefdem.IjordCholmorukleyfy.Maxey{b).  The  true  con- 
struction here  is,  that  the  estate  should,  upon  the  deter- 
mination of  the  estate  tail,  go  to  the  heir  at  law  of  the 
testator,  at  the  time  of  his  death.  Such  a  construction 
was  given  in  the  cases  of  Doe  Y*L(mson{c)  and  Hol^ 
Icmy  V.  HoUamay.  {d)  Much  rdiance  is  placed  on  the 
clause  relative  to  the  power  of  giving  legacies.  It  does 
not  appear  that  the  testator  was  not,  at  the  time  of 
making  his  will,  inops  consilii.  If  so^  he  might  not  be 
aware  that,  by  this  devise^  he  had  previously  given  the 
fee  to  his  son,  and  so  made  the  power  of  devising  lega- 
cies unnecessary ;  or  perhaps  he  might  have  intended  to 
give  him  a  power  over  the  reversion,  independently  of 
any  estate  in  it,  or  the  power  of  leaving  legacies  might 
be  intended  to  operate  on  the  estate  tail,  as  well  as  on 
the  reversion  in  fee.  It  is  to  be  observed,  that  these 
legacies  to  be  given,  were  to  persons  not  then  in  esse, 
and  no  time  of  payment  is  specifically  mentioned.  The 
case,  therefore,  of  Wyld  v.  Letms  is  much  stronger  than 
the  present.    If  there  be  any  doubt  on  the  face  of  the 

(a)  5t Sound,  Z90.  {b)  \2Eait,5S0. 

(c)  3  EaUi  278.  {d)  5  Vehjun,  399. 
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ISSa       viH^ihelittrallawofthetertalarii^teke.    Ob  the  at. 

ywuc  Pickering  v.  Lord  Siatnford  (•)»  are  authorities  m  pofat 
All  thai  can  be  contended  for  fay  the  oAer  nde  i%  thai 
W^  F*9  the  800i»  nu^ht  suppose  he  had  na  power  la  dae 
yfiae  the  estates;  but  it  is  ckar^  that  by  the  geacnl 
iporda  of  the  wiU^  he  meaat  U>  derise  aU  the  laii^  tei 
of  which  he  had  the  diipositiou. 

St^gieih  in  ^^Ji  was  stopped  by  the  Ckmrt. 

Abbott  C  J.  It  appears  to  me,  iu  thia  caao^  la 
hefve  been  the  pUin  intentioo  of  the  testator>  iba^  al 
the  pmod  of  the  decease  of  his  so%  WUUam  i%«i4  it 
should  be  ascertained)  whether  the  estatea  devif^  |a 
hiia  by  the  will,  should  thai  vest  in  hm  in  |e^  akM** 
lutdiyy  or  pass  over  to  some  other  person^  aul^eol  fa 
such  legacies  as  the  sou  might,  by  his  wiU|  devise  to  auy 
of  the  younger  branches  of  th^  family.  Now^  at  th^ 
timtewhen  the  testator .  made  his  wills  itappfiar^  that 
besides  his  son,  WiUiam  Frosty  he  had  a  married  daughtefi 
JRebecca  King,  who  had  five  children*  It  is  d^x%  tber^ 
fore^  that  her  younger  childi*en  would  be  ^^  the  younger 
branches  of  the  family,"  mentioned  by  the  testator  in  his 
will.  J  think,  therefore,  that  the  plain  intentioa  of  the 
testator  was,  that  at  the  time  of  William  Frosts  death, 
without  children,  the  estate  should  go  over  to  the  per- 
son who  should  then  be  the  heir  at  law,  with  a  power, 
however,  to  William  Frosty  in  that  event,  to  leave  l^acies 
to  the  younger  children  of  his  sister,  Rebecca  Kitig.  The 

(a)  3  Vet.  jun,  532.  and  492. 
t 

lessors 
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lessors  of  the  plaintifis,  are,  tber^p/e,  entitlecl  to  re*        IBJ^IO. 


cover. 

Bayley  J.  I  am  of  the  same  opinion.  If  the  Court, 
see  by  the  whole  frame  of  the  willj  that  the  estate  is  to 
continue  in  the  first  devisee,  sp  long  as  he  has  an^r  lineal 
descendants,  it  will  follow,  that  the  gift  to  him  is  of  an 
estate  tail.  But  if  the  will  gives  it  to  him  in  fee,  there 
may  be  then  an  executory  devise  over,  on  the  happening 
of  a  p2^:tic\ilar  event.  Here  the  will  gave  the  estates  to 
William  Frosty  and  his  heirs  for  ever,  and  if  he  had  no 
children,  child,  or  issue,  the  estate  was,  on  his  decease, 
to  become  the  property  of  the  heir  at  law.  It  does  not 
seem  to  me,  that  this  contemplates  a  devise  over  on  ^ 
indefinite  failure  of  issue,  but  only  on  the  failure  of  issue 
at  the  time  of  William  Fros^^  Ae^th,  And  the  subse? 
quent  part  of  the  clause  confirms  me  in  this  opinion,  for, 
if  the  will  had  given  an  estate  tail,  with  the  reversion  in 
fee,  to  William  Frosty  it  would  have  been  wholly  unne- 
cessary to  have  given  to  him  the  specific  power  of 
charging  the  estate  with  legacies.  Then  who  is  the  heir 
at  law  in  favour  of  whom  the  executory  devise  is  to  take 
effect.  The  circumstancea  of  the  family  were  th.ese.  The 
testator,  besides  his  son,  William  Frosty  had  a  daught^ic> 
Rebecca  King,  who  had  five  children.  It  seems  to  lue^ 
therefore,  that  by  these  words  in  his  will,  he  meant  to 
give  the  estate,  in  case  William  Frost  died  without  leav- 
ing issue  at  the  time  of  his  death,  to  Rebecca  Kingf  if  she 
should  survive  her  brother,  or,  if  not,  then  to  her  eldest 
son ;  but  with  power,  in  either  event,  to  William  Frosty 
to  leave  legacies  out  of  the  estate  to  the  younger  children 
of  his  sister.  This  construction,  as  it  seems  to  me,  will 
give  complete  effect  to  the  testator's  will,  and  the  words 

Q  p  ♦  •  sub- 
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1820«  subject  to  such  legacies,  &c.,  may  properly  be  read^  as  if 
"■— "  in  a  parenthesis.  I  think,  therefore,  that  WUUam  Frosty 
agamu  under  the  will  took  an  estate  in  fee,  with  an  execntoiy 
devise  over  (in  the  event  of  his  dying,  leaving  no  issue 
living  at  his  death)  to  such  person  as  should,  in  that 
event,  be  the  heir  at  law  of  the  testator.  The  plaintiff 
is,  therefore,  entitled  to  our  judgment. 


HoLROYD  J.  By  the  first  part  of  the  will,  the  tes- 
tator appears  to  have  given  an  estate  in  fee  to  Wittiam 
Fivst,  his  son,  but  he  then  adds,  that  if  he  should  have 
no  children,  child,  or  issue,  the  estate  should,  on  his  de- 
cease, become  the  property  of  the  heir  at  law,  subject  to 
such  legacies  as  he,  William  Frosty  might  leave  to  any  of 
the  younger  branches  of  the  &mily.  Now  it  is  dear, 
that  if  it  appeared,  by  the  subsequent  limitation,  that  the 
estate  was  to  go  over  upon  an  indefinite  &ilure  of  issuer 
the  previous  estate  in  fee  given,  would  be  converted  into 
an  estate  tail.  But  I  think,  in  the  present  cases,  that  the 
estate  was  not  to  go  over  upon  an  indefinite  failure  d[ 
issue ;  for  the  contingency  is,  that  the  estate  is,  if  WU- 
Uam Frost  had  no  children,  child,  or  iesue,  at  his  decease^ 
to  go  over  to  the  heir  at  law.  The  will,  therefore,  con- 
.templates  a  failure  of  issue  at  the  decease  of  WUUam 
Frosty  and  the  estate  in  fee  is  not  converted,  by  the  sub- 
sequent limitation,  into  an  estate  tail.  I  agree,  also, 
that  by  the  expression  "  the  heir  at  law,"  is  meant,  the 
person  who,  at  the  time  of  the  decease  of  WUUam  Frost 
without  issue,  should  then  be  the  heir  at  law  of  the 
testator. 

Best  J.  concurred. 

Judgment  for  the  Plaintiff, 
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Jervis  and  Another  against  Tatleub. 

BY  indentures  of  lease  and  re-lease  dated  the  8th  and  A  joint  com* 
miauon  of 

9th  November^  the  re-lease  made  between  S.  Daoiesj  bukraptcj 
Esq.  and  Elizabeth  his  wife,  of  the  first  part,  Peter  agi^  Aa 
Davies    (eldest    son   and   heir  apparent  of  the    said  Jj^^^^ 


tenant 


S.  Daviesy  by  the  said  Elizabeth^  his  wife)  of  the  second  ^^  ^"^ 
part,  i.  Narcopy  of  the  third  part,  and  George  Parker  and  f^r  ."^  ^ 


J?.  SiUitoe.  of  the  fourth  part :  for  the  considerations  in  ^^7  *«*  an 

^*^  estate  Ibr  life  in 

the  said  re-lease  the  said  &  Davies  duly  conveyed  unto  the  premises, 

and  a  base  fee 

the  said  6.  Parker  and  22.  Sittitoej  and  their  heirs,  a  in  nmaindir. 

certain  estate  therein  mentioned,  situate  at  Almington^ 

in  the  county  of  Stafford^  with  the  appurtenances,  to 

hold  the  same  unto  the  said  G.  Parker  and  R.  SiUitoe^ 

their  heirs  and  assigns,  to  the  use  of  the  said  S*  Davies^ 

and  his  assigns,  for  life,  without  impeachment  of  waste ; 

and  after  his  decease  to  the  use,  intent,  and  purpose  that 

the  said  Elizabeth  Davies  and  her  assigns  should,  in  case 

she  survived  the  said  S.  Davies,  receive  and  enjoy  by  and 

out  of  the  said  hereditaments  thereinbefore  conveyed, 

(as  a  fund  additional  to  a  certain  estate  already  charged 

with  a  like  annuity  in  her  favour  during  her  natural 

life,)   the  annual,  sum  or  rent  charge  of  300/. ;   with 

powers  of  entry  and  distress,   and  perception  of  the 

rents  and   profits,  for  the  better  securing  the  due  and 

regular  payment  of  the   annuity,   and  subject  thereto 

to  the  use  of  the  said  Lawrence  Norccpj  his  executors, 

administrators,  and  assigns,  for  the  term  of  500  years 

thence  next  ensuing,  upon  the  trusts  therein  mentioned ; 

remainder  to  the  use  of  said  P.  Davies,  and  the  heirs 

male  of  his  body  lawfully  issuing ;   remainder  to  use  of 

C  Dundas^  the  onl^  other  son  of  th^  said  S^  Dames,  and 
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1820. 


Jervis 

againsi 

Tatlkuk. 


the  heirs  male  of  his  body  lawfully  issuing ;  remainder 
to  the  use  of  the  said  &  Davies^  his  heirs  and  assigns, 
for  ever.     A  commission  under  the  great  seal  of  the 
12th  January^  1809,  w|ls  ftwarded  apd  issued  against  ^ 
said  &  Davies  and  P.  Daviesj  directed  to  certain  oooi- 
missioners  ther^  named ;   and  the  major  part  of  thp 
commissioners  duly  found  that  the  said  5-  Davies  aod 
^.  Davies  did  become  bankrupts,  within  the  meaning 
of  the  several  statutes  then  in  forc^  concerning  bank- 
rupts, and  Sir  Matthew  Bloxam^  Henry  Z.  Jeras^  aod 
George  Dawrvmard^  were  duly  chosen  assignee^  of  the 
estate  and  effects  of  the  bankrupts.      By  bargain  and 
sale  of  the   14th  of  February y  1809  (enrolled  in  Us 
Afajesty^s  High  Court  of  Chancery,  the  6th  Afoy,  1809], 
and  made  between  the  commissioners  of  the  one  part^ 
and  the  assignees  of  the  other  part,  the  said  commission- 
ers did  grant,  bargain,  &c  unto  the  said  assignees^  their 
heirs   and   assigns,  all  the  said   bankrupt's  messuages, 
lands,  tenements,  and  hereditaments,  whereof  o^  wherein 
and  whereto  they,  the  said  Samuel  Davies   and  Peter 
Davies,   or  either  of  them,   at  the  time  they  became 
bankrupts,  had  any  estate,  right,  title,  interest,  posses- 
sion,  remainder,   reversion,   expectancy,  or   otherwise^ 
and  the  reversion  and  reversions,   remainder  and  re^ 
mainders,   yearly  and  other   rents,  issues   and   profits 
thereof;  to  hold  the  same  unto  and  to  the  use  of  the 
said  assignees,  their  heirs   and   assigns,    for  ever;  or, 
according  to   the  said  S.  Davies^  and  P.  Davies^  right 
and  interest  therein  respectively,  subject  to  such  mort- 
gages and  other  charges  and  incumbrances  which  the 
same  premises  were  subject  to ;  in  trust  nevertheless,  for 
all  the  creditors  of  the  said  S.  Davies  and  P.  Davies  who 
bad  already  sought,  or  should  thereafter  come  in  and  seek 

relief. 
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relief  \>y  virtue  of  the  (iaid  comwsaiQns  against  the  said        1 820* 
S.  D(m€s  and  il  Ik^fies  ;  and  as  to  the  pverplus  pf  any,       -rr-rrr 

JfHTIf 

afterpayment  and  satisfaction  of  all  sqch  d^btsi  and  the        o^ani 

Tatlxdb* 

costs  of  suing  forth  and  pros^uting  t^e  s^d  commissippi 
in  trust  for  the  said  &  Ikm^  a^d  JP*  Lfi'Viesy  the^r  I^eirs 
and  assigns.  The  set^ed  estate  1^  been  sold  by  H^^ 
assigQees  pf  the  bfinl^nyits^  f^id  they  hfive  filed  ^  ^^ 
agfMBst  the  purchaser  foir  &  specific  perforinapGe  of  ^he 
contract  for  sale ;  apd  upo^  tt^e  hearing  of  t^e  cause;* 
the  Liord  Chmicellpr  directed  t}us  pase  tq  be  sent  \o  the 
Court  of  King's  fkucha  for  the  opinion  of  the  Judges 
of  that  Court,  and  thf^t  t)ie  question  should  be^  what 
estate  and  interest  tbe  ^d  Sir  M^  Bjloxam^  fi,  J.  J^rvis^ 
and  G.  JOa^/mward^  toolc  in  the  ^tate  settled  by  (b^ 
indentures  of  t)ie  8th  and  9th  November^  1803,  b|y  force 
of  the  bankruptcy  of  &  JDi^s  and  P.  Dapies^  apd  ttie 
indenture  of  bargain  and  aale  of  the  14th  Febnuvry^  1 BO^. 
The  cause  was  argued  at  the  sittings  at  S^^arU^  Inn, 
before  last  Mic/iaelmas  term,  by 

Sugdetij  for  the  plaintiff.  The  question  in  this  case 
is,  whether  a  bargain  and  sale  under  a  joipt  commission 
of  bankruptcy,  against  the  tenant  for  life  and  tenant  in 
tail,  bars  the  remainders  over,  or  only  conveys  an  estate 
for  life  with  a  base  fee?  It  is  clear,  that  by  joining  in 
a  recovery  the  tenant  for  life  and  the  tenant  in  tail 
might  have  barred  the  remainders;  and  by  the  21  J.  1. 
c.  ID.  5.  12.  ic  is  enacted,  "  That  the  commissioners 
shall  have  power  to  grant  and  convey,  &c  any  lands, 
&c.  whereof  any  bankrupt  is  or  shall  be  in  any  ways 
seised  of  any  estate,  in  tail,  in  possession,  reversion,  or 
remainder,  and  whereof  no  reversion  or  remainder  is  or 
shall  be  in  the  king's  majesty,  his  heirs  and  successors, 

of 
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J  820.       of  the  gift  or  provision  of  his  Majesty,  to  any  persoD,  tot 
the  reUef  and  benefit  of  the  creditors  of  all  such  bank- 

JXRTIfl  1       11      •  1 

mgabui        rupts;   and  that  oil  such  grants,   &c.   shall  be  good 
against  the  said  bankrupts,  and  against  the  issues  of  the 
body  of  such  bankrupts,  and  against  all  perscHis  chdm* 
ing  any  estate,  right,  title^  or  interest,  by,   from,  or 
under  the  said  bankrupts,  after  such  time  as  such  person 
shall  become  bankrupt,  and  against  all  persons  ipriiat- 
soever  whom  the  said  bankrupt,  by  common  reoonxry  or 
other  means,  might  cut  off  or  debar  from  any  remainder^ 
reversion,  &c."    This  statute  was  passed  for  the  purpose 
of  extending  the  provisions  of  former  statutes  in  &voar 
of  the  creditors;   and  the  preamble  expressly  enacts, 
that  it  shall  be  construed  largely  and  liberally  finr  the 
relief  of  creditors.     The  object  was  to  enable  the  com- 
missioners to  do,  with  respect  to  real  property,  whatever 
the  bankrupt  himself  could  have  done ;  and  here  the 
two  bankrupts  might,  by  joining  in  a  common  recovery, 
have  barred  the  remainder ;  and  if  so,  the  remainder  in 
this  case  is  barred  by  the  operation  of  the  statute, 

Preston,  contra.  The  several  bankrupt  acts  are  to 
be  considered  as  parts  of  the  same  system :  they  operate 
against  the  bankrupt's  property,  either  by  way  of  for- 
feiture or  alienation.  It  is  the  act  of  bankruptcy  which 
operates  as  the  alienation  of  the  estate ;  for  the  bargain 
and  sale  is  the  mere  execution  of  an  authority  by  the 
commissioners.  [Bayley  J.  The  estate  remains  in  the 
bankrupt  till  the  commissioners  execute  the  assignment] 
The  Court  must  look  to  the  nature  of  the  act  which  the 
bankrupt  has  done :  he  is  considered,  in  point  of  law,  as 
having  committed  a  crime;  and  is,  in  many  instances, 
subjected  to  a  prosecution  for  felony,  from  circumstances 

prising 
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arising  out  of  his  bankruptcy.      The  statute  of  34  &        1820. 
35  H.  8.  c.  4.  did  not  enable  bankrupts  tenants  in  tail       — 

JXEYU 

to  bar  even  their  own  issue;   and  under  the  statute        againu 
17  Eliz*  c.  7.  the  interest  of  the  bankrupt  alone  could 
pass.      Then  came  the  statute  21  Jac.  1.  c.  19.  9.  12. 
which  enabled  the  commissioners  to  convey  all  lands 
whereof  the  bankrupt  isj  or  shall  be,  in  any  way  seised 
of  any  .estate,    in  tail,    in    possession,   reversion,    or 
remainder,  and  whereof  no  reversion  or  remainder  shall 
be  in  the  king's  majesty,  his  heirs  or  successors,  to  any 
person  or  persons,   for  the  relief  and  benefit  of  the 
creditors  of  all  such  bankrupts ;  and  it  enacts,  that  all 
and  every  such  conveyances,   &c.  shall  be  good  against 
the  bankrupts,   and  against  the  issues  of  the  bodies  of 
such  bankrupts,   and  against  all  persons  claiming  any 
estate,  &c.  by,  from,  or  under  the  bankrupts,  after  such 
time  as  such  person  shall  become  bankrupt,  and  against 
all  persons  whatsoever  whom  the  bankrupt,   by  common 
recovery  or  other  ways  and  means^  might  cut  ofiPor  debar 
from  any  remainder^  reversion^  &c.  &c*     Then,  by  con- 
struction, there  is  an  exception  in  favour  of  the  crown, 
since  the  remainder  or  reversion  in  the  king  could  not 
be  barred.    The  object  of  the  l^islature  was  to  do  no 
more  by  means  of  an  act  of  bankruptcy  than  could  be 
done  by  a  common  recovery.     The  word  "  bankrupts" 
is  to  be  jtakea  distributively,  and  <<  reddendo  singula 
singulis"  is  applicable  to  the    extent  of  interest  and 
power  of  alienation  of  each  individual  being  bankrupt. 
There  might  have  been  several  commissions  against  the 
&ther  and  son,   or,  as  the  fact  is,  a  joint  commission 
against  both.     Now,  the  statute  does  not  contain  any 
express  legislative  direction,  as  to  txvo  jiersons  being 
partners  and  becoming  bankrupts.    A  tenant  in  tail  in 

remain^ 
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1820.       i'emidnder  may  balr  his  isstie  by  fihe^  btit  his  cannat  tikii 
'""'^         ^  ^  ^  bar  the  remainder  or  reve^ion  expectant  oil  hit 
a^aftttf       testate.   If  thetl^  had  iMseh  a  seimrate  dommi^Bitih  againtt 
the  benaht  for  VSe,  and  another  commission  agaiiist  tfats 
iehant  in  tail^  the  assignises  of  the  fohner  would  ha¥t 
had  a  life  estate^  and  the  assignees  of  the  Utter  ^mnM 
have  had  a  bas^  fee;  and  if  that  be  s6^  the  circiiitt=- 
stance  of  the  tenant  for  life  and  the  tenant  in  tail  bring 
iii  partnership^  cannot  give  to  the  act  of  bankruptcy 
iof  the  tenant  in  tail  a  greater  effi^t  than  if  thl^  inHH 
separate  tradeH;    Supf)osing  ttiehi  to  be  in  partnership 
the  act  of  the  cre^ibor  in  taking  ont  li  separritte  instead 
cMT  ^  Jbint  icommission,  or  the  act  of  the  commiasibiierl 
in  making  one  bargain  and  sale  of  the  property  of  bo^ 
the  traders^  instead  of  a  bairgsin  and  sale  of  the  )^ 
perty  of  eadi  trader  distinctly,  caiinbt  vary  the  dRct 
of  the  act  of  temkniptcy.     A  separate  commisstiiMi 
agaihiBt  the  ten^t  in  tail  would  not  Operate  is  iA 
alienation  of  the  fee  simple.    Two  persohs  caktoOt  ii&A^ 
niit  one  joint  erime^  or  one  jdhit  act  of  b^krdptiby :  ^ 
act  and  the  crime  of  each  is  distinct,  so  must  Vba%^ 
fbtie  be  the  alienatioh.     The  tenant  for  lilb  and  remain^ 
der  man  in  tail  mtftt  concur  in  the  act  of  alienatioi^  Vf 
Way  of  common  recovery,  to  pass  a  fee  simply  and  xi&it^ 
sequently  to  bar  the  remainder  and  the  reversion.    This 
is  not  a  joint  alienation  of  two  bankrupts^  but  opc^at^ 
ias  two  separate  conveyances:    the  acts  of  eadi  aM 
separate^  and  the  assets  of  each  are  separate.  ZAbhatiCS. 
Suppose  the  tenant  for  life  should  convey  hiis  estatfe 
to  the  tenant  in  tail.]    Then  the  estate  for  life  melff^s 
in  the  estate  tedl^  or  the  base  fee  derived  from  lAe  estate 
tail;  but  till  the  meTger  had  takeh  ptsoe  (and  in  iMs 
instance  it  had  not  taken  place  prior  to  the  bargain  and 
1^  or  the  bankruptcy;)  there  was  not  any  right  or  power 

in 


in  the  tenant  in  tail  alone  to  alien  tbe  fee  sittk^le.  If  there        i8i20. 
were  a  common  recovery  making  the  father  tenant  and  . 

the  son  vouchee,  then  the  title  to  the  fee  simple  Would      j^jP^ 
have  been  perfect :  in  that  case,  there  would  have  been 
the  concurrence  of  all  the  persons  capable  of  conveying. 
Suppose  A^  the  &ther,  tenant  for  life^  B.^  the  son^  tenant 
in  tail,   and  A»j  tenant  in  fee  expectant,  and  a  joitit 
commission  of  bankruptcy   issues    against    both^    the 
reversion  in  fee  expectant  would  not  be  assets  at  law, 
although  it  would  be  transferable  and  devisable;  but 
supposing,  in  the  interval,  the  tenant  in  taU  were  to  die 
without  issuer  whose  assignees  would  be  entitled  to  th& 
estate  ?    It  would  be  assets  of  the  &ther,  by  reason  of 
the  fee,  and  not  those  of  the  son;     If  the  value  of  the 
life  estate  belongs  to  the  father's  creditors,  the  value  of 
the  estate  tail  belongs  to  the  son's  creditors,  and  his  se- 
parate creditors  would  be  preferred,  even  under  a  joint- 
commission,   to  the  partnership  creditors.    The  effect 
of  the  argument  on  the  other  side  would  be  to  give  16  the 
son's  creditors  an  estate  in  fee.    Fbr  the  creditors  of  the 
fisither  could  be  entitled  to  his  life  estate  only.    Btit  why, 
in  the  case  of  a  partnership,  is  an  act  of  bankruptcy  by 
a  son,  being  tenant  in  tail  and  a  partner  with  his  father, 
to  give  to  the  son's  separate  creditors  a  larger  estate  or 
benefit  than  they  would  have  taken  if  he  had  not  been  a 
partner,  or  had  been  a  partner  with  any  other  person 
than  his  father,  the  tenant  for  life?   The  stat.  21  Jac.  1. 
c.  19.  only  enables  the  assignees  to  do  what  the  bank- 
rupts  individually  could  do  by  conveyance,    fine^    or 
recovery.     In  the  case  of  a  poweir  of  appointment  by 
tenant  in  tail,  the  commissioners  cannot  execute  that 
power.     Suppose  an  estate  to  ^  for  life^  and  to  J3.  ih 
tail,   with  power  to  aUenate  when  in  possession,   his 

bankruptcy  when  tetwat  in  raaaioder  would   not 
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1820.       operate  as  an  alienation.     The  attdnder  <^  tenant  in 
,  tail   in  remainder  bara  his  issue ;    but  the   reveraon 

JftKTIS 

againu  remains  unaffected.  Now,  would  the  attainder  of  a 
father  tenant  for  Hfe^  and  of  his  son  tenant  in  taii| 
bar  either  the  remainder  or  the  reversion  ?  Un- 
doubtedly it  would  not,  but  only  forfeit  the  req>ecttve 
estates  of  the  father  and  the  son.  [^BayleyJ.  The 
statutes  of  forfeiture  are  construed  strictly ;  but  the 
statutes  of  bankruptcy  liberally.}  The  general  prin- 
ciples of  law  are  the  best  guides  to  follow ;  and, 
adopting  them,  the  assignees  take  only  an  estate  for 
life,  with  a  base  fee,  by  virtue  of  the  estate  tail  of  the 
son ;  and  this  is  all  the  legislature  intended  the  crediton 
should  have.  Bankruptcy  was  not  intended  to  enlarge 
the  power  of  tenant  in  tail.  The  instance  of  a  bank* 
ruptcy  by  a  father  tenant  for  life,  with  remainder  to  his 
son  in  tail,  and  a  partnership  between  them,  and  a  joint 
conmiission  against  them,  was  never  contemplated  by 
the  legislature.  The  acts  and  power  of  each  respective 
owner  becoming  bankrupt,  were  alone  the  object  of 
parliament  in  giving  to  creditors  the  benefit  of  the 
ownership  of  the  estates  tail  of  bankrupts. 

Sugden^  in  reply.  The  effect  of  the  act  of  bank* 
ruptcy  is  to  transfer,  by  the  operation  of  this  statute, 
every  thing  which  the  bankrupt  was  capable  of  trans- 
ferring by  proper  legal  conveyance.  The  effect  of  the 
argument  on  the  other  side  is,  to  invest  as  small  an 
estate  as  possible  in  the  assignees.  The  object  of  the 
legislature,  on  the  other  hand,  was  to  give  to  the  cre- 
ditors the  largest  possible  estate  which  the  bankrupts 
could  convey,  without  prejudicing  the  rights  of  others: 
here,  without  injuring  others,  they  might  both  have 
suffered  a  recovery,  and  conveyed  the  feensimple.     The 
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argument  on  the  other  side  proceeds  upon  extreme  legal        1820. 
niceties ;  for  it  is  admitted,  that  if  the  tenant  in   tail         , 

JKRTIS 

had  conveyed  to  the  tenant  for  life,  and  he  had  after-  ^s^^^ 
wards  become  bankrupt,  the  remainder-man  would  have 
been  barred ;  and,  if  so,  inasmuch  as  by  the  operation 
of  this  statute  the  estates  for  life  and  in  tail  had  become 
united  in  the  same  persons,  the  one  is  merged  in  the 
other,  and  the  assignees  have  acquired  the  same  power 
over  it  which  the  tenant  in  tail,  by  a  conveyance  before 
the  bankruptcy,  would  have  acquired. 

Abbott  C.  J.  If  the  son  alone  had  been  a  bankrupt, 
the  commissioners,  by  the  deed  of  bargain  and  sale, 
could  only  have  conveyed  a  base  fee ;  but  both  the  fa- 
ther and  son  having  become  bankrupts,  the  commis- 
sioners have  acquired  a  power  over  each  estate.  It 
seems  to  me,  however,  that  the  execution  of  the  power 
must  operate  separately  on  each  estate,  and  that  when 
executed  it  cannot  do  more  than  convey  an  estate  for 
life,  and  a  base  fee.     We  will*  send  our  certificate. 

The  following  certificate  was  afterwards  sent : 

This  case  has  been  argued  before  us  by  counsel,  and 
we  are  of  opinion  that  Sir  Matthem  Ehxatn,  Henry 
Z.  Jetvisy  and  George  Downward^  took  an  estate  for 
the  life  of  Samuel  Davies^  and  a  base  fee  in  remain- 
der, determinable  on  the  death  of  Peter  DavieSf  and 
failure  of  heirs  male  of  his  body. 

C.  Abbott. 

J.  Bayley. 

G.  S.  HOLROYO. 

W.  D.  Best. 
Vol.  III.  P  p 
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mT^^         The  King  against  Henrt  Hunt,  John  Kkight, 

Joseph  Johnson,  John  Thacker  Saxton, 
James  Moorhouse,  Joseph  Healt,  Samuel 
Bamford,  Robert  Jones,  George  Swift, 
and  Robert  Wild. 

Upon  an  indict-  HPHIS  was  an  indictment  against  the  defendants,  and  the 

ment  against         X  ..         ^ 

ji,  B.  and  jSrst  count  Stated,  that  the  defendants,  being  maliciouif 

others,  for  un-  , 

lawfully  meet-  seditious,  and  lU-disposed  persons,  and  intending  to  di&- 

with  persons  ^^rb  the  peace  and  common  tranquillity  of  the  realm,  and 

thepu^oseof  to  exdte  discontent  and  disafiection,  and  to  excite  the  > 

^^  d^^'  s^l^j®^  of  our  lord  the  king,  to  hatred  of  the  goyemmeDt 

h^°7J^B^  and  constitution,  on  the  Ist  oiJtHy^  and  on  divers  other 

having  presided  days  and  times,  at  Manchester^  did  conspire  together, 

that  resolutions  with  divers  Other  persons  unknown,  unlawfiiUy  to  meet 

passed  at  a  for- 
mer meeting       together,  and  to  cause  a  great   number  of  other  per- 

asembleu  a 

short  time  be-  ^^^^  ^^  xxi^Qi  With  them  at  a  certain  place  in  the  said 

ta^'piwe,  and  ^ounty,   for   the  purpose  of  disturbing  the  peace,  &(^ 

also^*r«ided^  and  for  the  purpose  of  exciting  discontent,  &c,   and 

and  the  avowed  for   the  purpose    of  exciting  the   subjects    to    hatred, 

meeting  was  &c.     And  that  defendants,  and  said  other  conspirators, 

that  of  the  meet-    .  /•        •  t  • 

ing  mentioned    in    pursuance  01    said  conspiracy,  on  IGth  August^  at 

in  the  indict- 
ment, were  admissible  in  evidence  to  shew  the  intention  of  A,  B,  in  assembling  and  attend- 
ing the  meeting  in  question. 

A  copy  of  these  resolutions,  delivered  by  A,  B.  to  the  witness  at  the  time  of  the  former 
meeting,  as  the  resolutions  then  intended  to  be  proposed,  and  which  corresponded  with  dio«e 
which  the  witness  heard  read  from  a  written  paper,  is  admissible  without  producing  the 
originaL 

Large  bodies  of  men  having  come  to  this  meeting  from  •  distance,  mardiing  in  icgular 
order,  resembling  a  military  march,  it  was  held  to  be  admissible  evidence  to  shew  the  character 
and  intention  of  tlie  meeting,  that  within  two  days  of  the  same,  considerable  numbers  were 
seen  training  and  drilling  before  day-break,  at  a  place  from  which  one  of  these  bodies  had 
come  to  the  meeting ;  and  that  on  their  discovering  the  persons  who  saw  them,  tliey  ill 
treated  them,  and  forced  one  of  them  to  take  an  oath  never  to  be  a  king's  man  again :  Held, 
also,  that  it  was  admissible  to  shew  in  evidence,  for  the  same  purpose,  tliat  another  body  of 
men  in  their  progress  to  the  meeting,  on  passing  the  house  of  the  person  who  had 
t>een  so  ill  treated,  expressed  their  disapprobation  of  his  conduct  by  hissing. 

Parol  evidence  of  inscriptions  and  devices  on  banners  and  flags  displayed  at  a  meetiBg, 
18  admissible,  without  producing  the  originals. 

Upon  such  an  indictment,  eyidence  of  the  supp08«d  misconduct  of  th09e  wBo  dbpowd 
the  vicetiog  is  not  admissihlct 
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Manchester^  unlawfully  did  meet  together,  and  did  cause^        1820. 
aid,  and  assist  in  causing  divers  subjects  to  a  large  num-      _^ 
ber,  to  wit,  sixty  thousand  and  more,  unlaw&lly  to  meet        offkut 
together  for  the  purposes  aforesaid,  at  a  certain  place  in 
the  said  county,  in  a  formidable  and  mqnadng  manner, 
and  in  military  array,  with  dubs,  sticks,  and  other  of- 
fensive weapons,  and  with  divers  seditious  ensigns,  and 
with  flags,  banners,  and  placards,  bearing  divers  sedi* 
tious  inscriptions  and  devices.     To  the  great  terror  of 
the  subjects,  to  the  evil  example,  &C.,  and  against  the 
peace^  &c     The  second  and  third  counts  were  also  for 
a  conspiracy.      Fourth  count;   that  defendants  being 
such  persons,  &c*,  unlawfully  did  meet  together,  with 
divers  other  persons  unknown,  to  a  large  number,  to 
wit,  sixty  thousand,  for  the  purpose  of  exciting  discon- 
tent and  disaffection,  and  for  the  purpose  of  exciting  the 
subjects  to  hatred  of  the  government  and  constitution, 
in  contempt,  &c.     There  was  a  count  for  a  riot.    Plea, 
not  guilty. 

At  the  trial  before  Bayi^t  J.,  at  the  last  assizes  for 
the  county  of  York^  it  appeared,  that  on  the  21st  Jubf:^ 
1819,  the  defendant,  Himtj  had  presided  at  a  meeting  in 
Smithfieldj  one  of  the  chief  objects  oi  which  was,  to  con- 
sider  the  means  of  obtaining  a  reform  in  parliament.  At 
that  meeting,  resolutions  of  a  seditious  tendency  were 
passed,  the  defendant,  Hunt^  having  put  the  resolutions 
from  the  chair.  On  the  31st  Jubf^  a  notice  of  a  meet- 
ing, the  notice  being  dated  the  2Sd  Jtdy^  and  purporting 
to  be  signed  by  eleven  persons,  inhabitants  of  Manches^ 
tevj  appeared  in  a  newspaper  at  Manchester^  by  which 
the  public  were  informed,  that  a  meeting  would  be  hdld 
on  the  9th  August,  on  the  area  near  St.  Peter's  Church, 
to  take  into  consideration  the  most  speedy  and  effectual 
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1820.  mode  of  obtaining  <<  a  radical  reform  in  the  Commons 
house  of  parliament,  and  also  to  consider  the  proprieQr 
of  the  unrepresented  inhabitants  of  Manchester  dccting 
a  person  to  represent  them  in  parliament***  And  it  an- 
nounced^  that  H.  Hunt^  Esq.  was  to  be  in  the  diair. 
The  magistrates  having  given  notice  that  this  meeting 
was  illegal,  another  notice,  purporting  to  be  signed  by  the 
same  persons,  appeared  in  the  same  paper,  stating,  that 
they  had  been  advised  that  a  meeting,  for  the  purpose  of 
electing  a  person  to  represent  the  inhabitants  otMancke^ 
ter  in  parliament  was  illegal,  and  that  such  meeting  would 
not  therefore  be  held.  In  the  same  paper,  howerer,  a 
notice  appeared,  dated  the  6th  Augustj  ^^  that  a  public 
meeting  would  be  held  on  the  area,  near  Si.  Petei^% 
Church,  on  Monday^  the  16th,  to  consider  the  propriety 
of  adopting  the  most  jiegal  and  effectual  means  of  obtain-  ' 
ing  a  reform  in  the  Commons  house  of  parliament,  the 
chair  to  be  taken  by  the  defendant,  Hunty  at  12  o'clock. 
In  pursuance  of  this  last  notice,  the  meeting  assembled 
on  the  16th,  and  the  defendant,  Hunt^  appeared  upon  the 
hustings,  but  before  any  resolutions  were  proposed,  the 
meeting  was  dispersed,  and  the  defendant,  Hunt^  and 
others,  were  taken  into  custody.  On  behalf  of  the 
prosecution,  the  resolutions  passed  at  Smithfield  were 
given  in  evidence,  and  the  tenor  of  them  was  proved 
by  a  copy  produced  by  a  witness,  to  whom  that  copy 
had  been  delivered  by  the  defendant,  Hunt^  at  the 
time  of  the  Smithfield  meeting,  as  the  resolutions  in- 
tended to  be  there  proposed.  The  witness  also 
swore,  that  the  resolutions  he  heard  read,  corre- 
sponded with  the  copy  so  delivered  to  him.  It  was  ob- 
jected, by  the  defendants,  that  this  was  not  sufficient 
evidence  of  the  tenor  of  the  resolution,  inasmuch  as  the 
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original  paper  from  which   they  were  read,  ought  to        1820. 
have  been  produced,  or  the  defendants  ouscht  to  have      _ 

...  The  KiKCI 

had  notice,  at  least,  to  produce  it,  in  order  to  let  in  the  againsi 
secondary  evidence;  and  secondly,  that  the  resolutions 
themselves  were  not  admissible  at  all,  inasmuch  as  there 
was  no  evidence  to  shew,  that  it  was  intended  to  pro* 
pose  the  same  resolutions  at  the  meeting  at  Manchester^ 
The  learned  Judge  over-ruled  the  objections,  and  received 
the  evidence.  It  appeared  also  that  large  bodies  of  per-* 
sons,  who  attended  the  meeting  at  Manchester^  on  the 
16th,  came  from  a  distance,  organized,  and  with  a  r^;u- 
larity  of  step  and  movement,  resembling  that  of  a  military 
march,  and  that  one  of  these  bodies  came  from  the 
neighbourhood  of  a  place  called  White  Moss^  and  evi<« 
dence  was  given,  that,  on  the  14th  August j  a  witness 
had  seen  at  White  MosSf  before  day-break,  a  number  of 
persons  assembled,  practising  the  marching  step,  and 
that  these  persons,  upon  seeing  the  witnesses,  had  ill-^ 
treated  them,  and  called  them  spies,  and  extorted  from 
one  of  them  an  oath,  never  to  be  a  king's  man  again,  or 
to  name  the  name  of  a  king.  And  it  was  proved,  that 
some  of  the  parties  who  entered  Manchester^  on  the  16tb, 
in  military  order,  on  passing  the  house  of  the  witness,  who 
had  been  so  ill-treated,  expressed  their  disapprobation  of 
him  by  hissing.  It  was  objected,  by  the  defendants, 
that  this  was  not  admissible  evidence  against  them,  inas- 
much as  it  did  not  appear  that  the  meeting  at  White 
Moss  took  place  with  the  knowledge  or  concurrence  of 
any  of  them.  The  learned  Judge  over-ruled  the  ob- 
jection, and  received  the  evidence.  It  appeared,  also, 
that  at  the  meeting  of  the  1 6th,  there  were  various  flags 
and  banners,  containing  inscriptions  and  devices,  of  a 
seditious  and  inflammatory  tendency,  and  that  these 
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1820.  were  seized  by  the  police  officers  on  the  disperrion 
of  the  mob;  these  inscriptions  and  devices  were  de- 
scribed by  the  several  witnesses,  from  memory.  It 
was  ohjectedj  by  the  defendants,  that  the  flags  or 
banners  ought  to  have  been  produced,  or  that,  in 
order  to  entitle  the  prosecutors  to  give  secondary 
evidence^  the  defendant  ought  to  have  had  notiee  to 
produce  the  originals.  The  defendants  also  tendo^ 
evidence  to  proves  that  various  acts  of  outrage  were  o(Mn- 
mitted  upon  the  people  assembled,  by  the  military,  en 
the  dispersion  of  the  meeting.  The  learned  Judge  refused 
to  receive  this  evidence.  The  trial  occupied  ten  days  at 
Yarkf  and  the  defendants,  Hunt,  Knight,  Bamfbrdj  Heafy^ 
and  Johnson  were  found  guilty,  upon  the  fourth  ooimt  of 
the  indictment  The  other  defendants  were  acquitted, 
and  application  having  been  made  for  a  new  trial,  after 
the  reading  of  the  evidence,  which  occupied  the  time  of 
the  Court  for  several  days  in  this  term,  the  defendant, 
Hunt,  on  behalf  of  himself  and  the  others,  contended, 
that  there  ought  to  be  a  new  trial,  on  the  ground  that 
improper  evidence  had  been  received  against  him,  and 
thaf  evidence  tendered  on  the  part  of  the  defendants  at 
the  trial  had  been  refused,  and  he  renewed  the  objections 
made  at  the  trial ;  and  he  further  urged,  that  the  learned 
Judge  had  misdirected  the  jury  as  to  the  effect  of  the 
evidence. 

Cur.  adv.  vuU. 

Abbott  C.  J.  Although  this  matter  has  occupied  a 
consideraUe  portion  of  that  time  and  attention  which  is 
dedicated  tp  the  administration  of  justice,  it  has  not 
presented  to  my  mind  any  doubt  whatever ;  and  I  will 
deliver  my  opinion  upon  the  several  points  with  as  much 
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brevity  as  possible.  The  first  objection  taken  by  the  1820. 
defendants  was,  as  to  the  rejection  of  the  proposed  evi-  _^ 
dence  of  the  misconduct  of  the  military.  This  supposed  ^^ut 
misconduct  took  place  at  the  dispersion  of  the  assembly, 
and  was,  in  my  opinion,  irrelevant  to  the  matters  in 
issue.  The  matters  in  issue  lyere  the  intention  and  ob- 
ject of  the  assembly,  and,  upon  the  count  for  a  riot,  the 
conduct  of  the  persons  assembled  prior  to  their  dis- 
persion. Now  the  conduct  of  those  who  dispersed  the 
assembly,  could  have  no  bearing  upon  the  intention  and 
object  of  the  assembly,  because  those  must  have  existed 
before  the  dispersion,  and  were,  in  their  nature,  perfectly 
distinct  from  the  conduct  of  those  who  afterwards  dis- 
persed the  assembly.  Neither  was  the  conduct  of  the 
dispersers  relevant  to  the  demeanour  of  those  who  had 
previously  assembled;  and  nothing  that  was  properly 
applicable  to  shew  the  demeanour  of  the  persons  assem- 
bled was  rejected.  On  the  contrary,  witness  after  witness 
was  called  and  heard,  to  speak  to  the  propriety  of  their 
demeanour,  up  to  and  at  the  time  of  the  arrival  of  the 
military  among  them ;  and  up  to  and  at  the  period  spoken 
to  by  one  of  the  witnesses  examined  for  the  prosecution, 
who  gave  his  opinion  and  reasons  for  sending  in  first  the 
yeomanry,  and  afterwards  the  regular  cavalry.  No  wit- 
ness was  rejected  who  was  offered  to  speak  to  facts,  con- 
tradictory to  the  matters  deposed  to  by  that  person,  or 
by  any  other  witness  examined  for  the  prosecution.  It 
appears  to  me,  therefore,  that  the  proposed  evidence  re- 
lating to  the  conduct  of  other  persons  in  a  matter  sub- 
sequent, was  properly  rejected.  But  if  this  were  more 
doubtful  than  it  appears  to  me  to  be^  with  reference  to 
the  whole  charge  originally  preferred  against  the  defend 
antS|  still  that  doubt  would  be  altogether  removed  by 
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1820.       the  verdict,  which  having  narrowed  the  ofience  of  the 
-.  defendants  to  the  fourth  count,  which  charges  an  un- 

agtmtt        lawful  assembly,  for  the  purpose  of  exciting  discontent 
and  disaffection,  and    does  not  charge  any  actual  or 
intended  violence,  has,  in  my  opinion,  unquestionaUy 
rendered  the  proposed  evidence  irrelevant,  as  lumng 
no  bearing  upon  that  charge.     The  second  point  of 
objection  is,  to  the  admission  of  the  resolutions  of  the 
SmUhfield  meeting.      The  objection  here  is  two-fi)Id: 
first,   that  the  best  evidence  was  not  produced ;  and, 
secondly,  that  no  evidence  of  them  was  admissible*  Now 
the  paper  produced  was  proved  to  have  been  recdved 
from  the  hands  of  one  of  the  present  defendants,  at  the 
time  and  place  of  passing  the  resolutions,  as  containing 
the  very  resolutions  then  actually  in  progress,  and  then 
in  the  act  of  bieing  passed  by  or  proposed  to  the  persons 
assembled,  and  as  against  the  party  to  whom  this  proof 
applied,  the  paper  produced  was  as  good,  if  not  better 
evidence  than  any  other  could  have  been.     On  the 
second  part  of  the  objection^    it  is  to  be   observed, 
that  these  resolutions  were   proposed  at  a  large   as- 
sembly, very  recently  held  for  some  alleged  purpose  of 
parliamentary  reform,  which  was  the  avowed  purpose 
of  the  meeting  at  MancheUer,  at  which  previous  as* 
sembly,  one  of  the  defendants  had  presided,  and  put 
the  question  (if,  indeed,  any  question  can  be  deemed 
to  be  effectively  propounded    on   such  an    occasion) 
which   defendant,    a  stranger  in    point   of    residence 
or  other  than  political  connection  with  Manchester  ov 
its  vicinity,  was  announced  as  the  invited  chairman, 
and  actually  became  the  chairman  at  the  meeting  in 
question.   Under  such  circumstances,  upon  the  question 
of  intention,  I  have  no  doubt  that  it  was  competent 
to  shew,  as  against  that  individual,  that,  at  a  similar 

meet- 
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meeting,  held  for  an  object  professedly  similari  such  ]820« 
matters  had  passed  under  his  immediate  auspices,  I 
have  no  doubt  of  the  competency  of  such  evidence; 
its  efiPect  was  for  the  consideration  of  the  jury,  and  was 
properly  left  to  them.  It  was,  in  its  nature^  a  declar- 
ation, by  that  defendant,  of  his  own  sentiments  and 
views,  with  reference  to  what  is  called  Parliamentary 
Reform,  and  to  the  assembling  of  large  numbers  of  per* 
sons  to  hear  speeeches  and  resolutions  under  that  pretext. 
The  third  objection  was  to  the  reception  of  that  evi« 
dence  which  regarded  the  training  at  White  Moss^  and 
the  assault  there  committed.  The  case  submitted  to 
the  jury  by  the  present  indictment,  presented  two  ques- 
tions. First,  the  general  character  of  the  assembly :  as 
in  all  cases  of  conspiracy,  or  other  unlawfid  acts  in 
which  many  persons  are  concerned.  And,  secondly,  the 
particular  case  of  each  individual  charged,  as  connected 
with  the  general  character,  supposing  the  general  cha- 
racter to  be  such  as  that  its  criminality  might  in  the 
result  be  a  fit  matter  for  the  consideration  of  the  jury. 
Now  it  was  shewn  that  a  very  considerable  part  of  the 
persons  assembled,  or  at  least  a  very  considerable  part 
of  those  who  came  from  a  distance,  went  to  the  place 
of  meeting  in  bodies  to  a  certain  extent  arranged  and 
organized,  and  with  a  regularity  of  step  and  movement 
resembling  those  of  a  military  march,  though  less 
perfect.  The  effect  of  such  an  appearance,  and  the 
conclusion  to  be  drawn  from  it,  .were  points  for  the 
consideration  of  the  jury,  and  no  reasonable  person  can 
say  that  they  were  left  to  the  consideration  of  the  jury 
in  a  manner  less  favourable  to  the  defendants  than  the 
evidence  warranted.  And  if  this  appearance  was  in 
itself  proper  for  the  consideration  of  the  jury,  it  must 
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Xi9Q.  bftve  been  proper  to  ^hew  to  them  that  at  the*  very 

'~''~"  place  from  which  one  of  these  bodies  came,  a  nomber 
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inu  of  persons  had  assembled  before  day-break,  fuid  faiul 


agai: 


uirz. 


been  formed  and  instructed  to  marph  as  soon  as  tber^ 
was  light  enough  for  such  an  operation ;  and  that  9ome 
of  the  persons  thus  assen^bled  hiMi  grossly  ill-treated 
two  others,  whom  they  called  spies,  and  had  extorted 
from  one  of  them,  at  the  peril  of  his  life,  an  oath  ne?cr 
to  be  a  king's  man  again,  or  to  name  the  naoie  of  ^ 
kipg :  and  that^another  of  the  bodies  that  went  to  ths 
ploce  of  meetiiig,  expressed  their  hatred  toward  tbiji 
person  by  hissing  as  they  passed  his  door.    These  ma^ 
ter^  were,  in  jny  opinioui   unquestionably  competent 
evideiice  upon  the  gane^d  character  and  intention  of 
the  meeting.     Their  effect  as  to  each  particular  defend- 
ant was,  as  I  have  already  observed,  a  distinct  ipa^^ 
for  the  consideration  of  the  jury.    With  respect  to  the 
last  point,  the  reception  of  the  eyidence  as  to  the  in- 
scrlption^  ofi  the  flags  or  banners,  I  think  it  wa3  i^pt 
n^pe^sary  either  to  prod^ce  the  flags  or  to  give  notice 
tp  th^  defendants  to  produce  them.   The  cases  requiring 
the  prodif  ction  of  a  writing  itself  will  be  found  tg  apply 
tp  writings  of  a  yery  different  characpsr.     Tbere  |s  no 
Wthorlty  to  ^hew  that  in  a  criminal  case  ensigqs,  ban- 
ners, or  other  thingjB  exhibited  to  public  view,  and  of 
which  the  effect  depends  upon  such  public  exhibition, 
must  be  produced  or  accounted  for  on  the  part  either 
of  the  prosecutor  or  of  the  defendants.     And  in  n)any 
instances  the  proof  of  such  matters  from  eye-witnesses, 
speaking  to  what  they  saw  on  the  occasion,  has  been 
received,  and  its  cpmpetency  was  never,  to  my  know- 
ledge, called  in  question  until  the  present  time.   Inscrip- 
tions used  oa  sui[Ji  occasions  ^e  the  public  expression 

of 
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of  the  sentiments  of  diose  who  bear  and  adopt  them,  18t0. 
and  have  rather  the  character  of  speeches  than  of 
writings.  If  we  were  to  hold  that  words  inscribed  on  a 
banner  so  exhibited  could  not  be  proved  without  the 
production  of  the  banner,  I  know  not  upon  what  reason 
a  witness  should  be  allowed  to  mention  the  colour  of 
the  banner,  or  even  to  say  that  he  saw  a  banner  dis» 
played,  for  the  banner  itself  may  be  said  to  be  the  best 
possible  endence  of  its  existence  and  its  colour.  And 
if  such  parol  proof  may  be  received  generally,  the  proof 
at  this  trial  was  properly  received :  notwithstanding  the 
allegation  that  the  things  themselves,  or  some  of  them^ 
were  in  the  hands  of  a  constable  then  at  York  $  for,  in 
the  first  place,  this  fact  did  not  appear  (if  indeed  it  ap^ 
peered  at  any  time  distinctly)  until  after  the  evidence 
was  received  ;  and,  in  the  second  place,  if  it  had  wp^ 
peared  distinctly  at  the  time  when  the  parol  evidence 
was  offered,  still  that  particular  fiust  would  not  affect 
the  competency  of  the  other  proof,  sudi  other  proof 
being  competent  upon  general  principles.  Its  proper 
effect  would  only  be  to  furnish  matter  of  observation  to 
the  jury  on  the  part  of  the  defendants,  that  the  pro^ 
secutor  chose  to  offer  only  the  fallible  testimony  of 
witnesses  where  he  had  it  in  hb  power  to  produce  the 
infallible  testimony  of  the  things  themselves.  Although, 
however,  for  the  purpose  of  the  present  objection,  it  is 
assumed  that  some  of  the  banners  actually  displayed  in 
Saint  Peter's  Fields  were  in  the  hands  of  a  constable  at 
Yorkj  yet  i^  instead  of  ofiering  the  pared  evidence,  that 
person  had  been  called  as  a  witness  to  produce  them, 
the  prosecutor  might  have  been  further  required  to 
prove  that  the  things  produced  were  the  things  dis- 
played, and  might  have  been  required  to  deduce  them 

from 
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1 820.  from  hand  to  hand ;  and  if  there  had  been  a  fiulnre  in 
■""""  any  one  step,  the  thing  must  have  been  rejected,  sup* 
agairui  posing  its  production  to  be  the  only  proo£  The  diffi- 
culty of  such  a  deduction,  and  the  impossibility  that 
must  occur  in  many  cases,  of  either  producing  die 
things  themselves,  or  of  shewing  what  has  become  of 
them,  shews  the  unreasonableness  of  requiring  the  proof 
of  the  things  themselves,  and  of  rejecting  the  tesdmcmy 
of  eye-witnesses  in  a  matter  of  public  exhibition  on  an 
occasion  like  the  present.  The  evidence  of  these  ban- 
ners and  inscriptions  was  properly  admissible  to  shew 
the  general  character  and  intention  of  the  assembly; 
their  application  to  the  particular  defendants  was  matter 
for  the  consideration  of  the  jury,  and  was  left  to  the 
jury  in  that  way.  Having  disposed  of  these  objections 
as  matters  of  law,  I  shall  take  no  further  notice  of  the 
observations  addressed  to  us  upon  what  has  been  called 
misdirection  in  the  effect  given  to  this  or  that  particular 
point,  either  of  proof  adduced  or  of  proof  supposed  to 
be  deficient,  than  to  say  generally,  that  it  appears  to 
me  that  no  observation  was  made  to  the  jury  unsuitable 
to  the  matter  to  which  it  was  applied ;  that  the  whole 
effect  of  the  evidence  was  most  properly  lefl  to  them, 
and  that  they  were  not  desired  or  directed  to  draw, 
nor  have  in  fact  drawn,  any  presumption  or  conclusion 
against  the  defendants,  which  was  not  well  warranted 
by  the  evidence  adduced  against  them. 

Bayley,  Holroyd,  and  Best,  Justices,  concurred. 

Rule  refused. 
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Duff  against  Campbell.  ^f^th. 

Jk   RULE  nisi  having  been  obtained,   calling  upon  in  an  action 
the  plaintiff  to   shew   cause   why   the    defendant  berofpariia- 
should  not  be  at  liberty  to  plead  his  certificate  of  bank-  ^^x^^tnT' 
ruptcy,  as  of  last  Michaelmas  term,  nunc  pro  tunc.     It  S^^f^n^J. 
appeared  on  the  6th  October.  1818,  that  an  action  upon  ^^^  *<>'  ^« 

^^  '  '  ^        payment  of 

two  bills  of  exchange  was  commenced  ainunst  the  defend-  «"*  sum  as 

^  ...  should  be  re- 

ant,  then  a  member  of  parliament,  by  serving  him  with  a  corered  with 

costs.    Xhe 

copy  of  a  writ  of  summons,  and  a  notice  of  an  affidavit  cause  proceed- 
ofdebt;  and  that  pursuant  to  such  notice,  two  persons  of  trial  being 
named  in  the  affidavits  became  sureties  for  the  defendant  S^ntfiied"a 
in  the  cause  in  a  bond,  in  the  sum  of  1700/.,  conditioned  ^J^^JS^' 
for  the  payment  by  the  defendant  of  such  sum  as  should  be  "junftion* , 

*    "^  "^  pending  which 

recoveredj  together  with  costs.      In  Michaelmas  term,  he  became 

bankrupt 

1818,    a   declaration  was  delivered ;    and    in  Hilary  Haying  suffered 
term,  1819,   the  defendant  pleaded  the  general  issuer  after obtaini^ 
and  on  February  5th,  1819,  notice  of  trial  was  given  for  without  pSL 
the  sittings  at  GuildhaU,  after  that  term.      The  defend-  cfjn  Jrfused 
ant  then  filed  his  bill  in  the  Exchequer  airainst  the  ?>  let hini  plead 

^         ^>  ^.      It,  as  of  the  for- 

plaintiffs,  for  discovery  and   relief  touching  the  bills  merterm,ex- 

cept  on  condi- 

which  were  the  subject  of  the  action;  and  on  the  11th  tion  of  dismiss- 

_,  ,  ^  ...  11.1  "^S  hi»  bill  in 

February i  1819,  an  injunction  was  granted,   which  was  equity,  and 
not  dissolved  until  the  %t\i  February^   1820.      On  the  SSteatlawand 
15th  April^    1819,    a  commission  of  bankruptcy  was  ■^^J:^'^.. 
issued  against  the  defendant,  under  which  he  was  duly  neywdclienu 
declared  a  bankrupt;  and  on  the  15th  My,  1819,  he 
obtained  his  certificate,    and   he  then  instructed    his 
attorney  to  plead  the  same  in  this  action,  puis  darrein 
continuance,  in  consequence  of  which  the  plea  was  pre- 
pared ;  but  his  attorney  was  deterred  fi*om  filing  it  by 

the 
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the  opinion  of  his  counsel  in  equity,  who  advised  that  it 
would  have  the  effect  of  dissolving  the  injunction,  or 
amount  to  a  waiver. 

GaseUe  and  Chitty  shewed  cause.  The  defis&da&t, 
after  having  delayed  the  plaintiff  by  a  bill  in  equity, 
now  applies  for  leave  to  plead  the  certificate^  whidi 
would  be  a  bar  to  recovery  altogether,  as  of  Michadmas 
term.  This  is  similar  to  a  case  of  bail  in  error;  and  in 
SouAcote  v.  Braitkoxiite  (a),  it  was  held,  that  as  bail  in 
error  could  not  surrender  the  principal,  they  were  not 
ttitided  to  relief,  although  the  principal  became  a  bank* 
rupt  pending  the  writ  of  error.  By  analogy,  the  Court 
ought  not  to  grant  any  indulgence  in  this  case,  as  the 
the  sureties  could  not  in  this  case  surrender  their 
principal. 

Marryat  and  Campbell^  contra.  If  the  defendant  be 
not  at  liberty  to  plead  his  certificate^  he  will  be  liable  to 
the  sureties.  It  is  not  pretended  that  this  is  a  debt, 
which  would  not  be  discharged  by  the  certificate^  nor 
that  the  bill  in  equity  was  vexatious  or  oppressive*  He 
will  be  liable,  therefore,  for  the  debt,  although  the 
legislature  clearly  intended  that  the  certificate  should  be 
a  discharge ;  and  they  cited  Capper  v.  Stewarty  Tidd. 
Prac.  891.  and  2  SmitKs  Reports^  there  referred  to. 

Abbott  C.  J.  The  single  question  is,  whether  the 
Court  ought  to  interfere  to  relieve  a  person  who  has 
filed  a  bill  in  equity,  in  whicli,  if  he  were  now  to  sue* 
ceed,  he  would  defeat  the  claim  altogether ;  and  if  he 
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fails,  he,  an  insolvent  person^  tnU,  at  all  events,  tbarge  ISl^O. 
the  plaintiff  with  some  costs.  If  it  had  not  been 
for  that  suit,  the  plaintiff  would  have  had  judgment  in  J^g^ 
Easter  term,  before  the  bankruptcy.  The  Court  will 
not  relieve  in  such  a  case,  unless  on  the  terms 
of  the  defendant's  dismissing  his  bill  in  equity^  and 
pajdng  all  costs  at  law  and  in  equity,  as  betweeti 
attorney  and  client. 

Rule  absolute,  on  these  terms. 


The  KiKo  against  Pj^acs*  i/oiMfay, 


nPHE  defendant  was  indicted  for  an  assault  and  bat«>  Uponanindict- 

•*•  _  ,  It,  ,       "«"*  for  ail  as- 

tery,  stated  on  the  record  to  have  been  upon  the  sauitupon^.jE:. 

person  of  Elizabeth  Edwards.     Hea,  not  guilty.    At  to  prove  that  an 

the  trial  at  the  last  Spring  assizes    ffar  the  county  committedupon 

of  Hereford,  before  HolrcydJ.,  it  appeared,  that  there  f^^^^;, 

were  two  persons,  a  mother  and  a  daucrhter,  both  of  the  *^<*>o»«*»  ^^  *P- 

^  '  &         »  pear  that  two 

hame  of  E.  E.j  and  that,  in  point  of  fact,  the  assault  pewoM  bore 

the  same  Dame, 

had  beeti  committed  on  the  daughter.    It  was  objected,  JS.e.  the  elder 

^        ,  ,  and  E,  E,  the 

at  the  trial,  that  this  proof  varied  fVom  the  indictment,  younger, 
inasmuch  as  E.  E.  must  be  presumed  to  be  E.  E.  the 
elder.    The  objection  was  over-ruled,  and  the  defendant 
convicted ;  and  now,  the  defendant  being  brought  up  for 
judgment 

W.  E.  Taunton  renewed  his  objection.  In  Lepiot  v. 
Brawn  (a)  it  was  held,  that  if  father  and  son  are  both 
called  A,  B.  by  naming  A.  J?.,  the  father  prifna  facie 

(a)  1  Salh  7. 
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1 8  20.        shall  be  intended.     So  in  WiUan  v.  SHibs  (a)  the  Coart 
""""^       said,  that  one  beinsc  named  Ralph  Stubs,  without  addition, 

The  Kim  ^  i         i ,        r 

gainst  should  uever  be  accounted  the  younger,  but  the  elder  oT 
the  two  of  that  name.  Here  the  objection  is,  to  the  de- 
scription of  the  prosecutrix,  the  person  against  whom 
the  offence  has  been  committed.  There  are  two  persons 
bearing  the  name  of  Elizabeth  Edwards^  and  the  person, 
therefore,  in  the  indictment,  must  be  taken  to  be  the 
elder.  And  he  cited  Hawkinses  Pleas  of  the  Craam^  voL  S. 
tit.  Appeals,  s.  1 06.,  and  Vin.  Abr.  vol.  1 4.  tit.  Indictment, 
n.  15,  16,  17. 

Per  Curiam.  The  crime  charged  In  the  indictment 
has  been  proved.  For  it  is  stated,  that  the  defendant 
committed  an  assault  on  Elizabeth  Edwards,  and  that  has 
been  proved.  It  is  not  absolutely  necessary  that  the  in- 
dictment should  specifically  describe  the  individual  on 
whom  the  assault  was,  for  otherwise,  an  indictment 
would  be.  bad,  which  charged  that  the  assault  was  com- 
mitted on  a  person  to  the  jurors  unknown.  The  ques- 
tion here  is,  not  whether  the  party  assaulted  has  been 
rightly  described,  but  who  the  party  is  who  is  described 
in  the  indictment  as  having  been  assaulted.  Here  that 
has  been  sufficiently  proved.  The  objection,  therefore^ 
is  not  sustainable. 

Judgment  for  the  Crown. 


(a)  Hoh.  zso. 
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The  King    against   The  Justices  of  Here-    Tuetday, 


FORDSHIRE. 


r^NE  Joseph  Stintorij  having  had  an  order  of  filiation  By  49  a  3. 

made  on  him|   as  the  lather  of  a  bastard  child,  cieardayt*' no- 
served  a  notice  of  appeal  to  the  quarter  sessions  for  the  tendon  to  ap^ 
county  of  Hereford^    on  the  morning  of  the   9th  of  ^d*22t*Sb6 
October.    The  sessions  were  holden  on  the  19th  of  the  ^nd^yimreto 

be  taken  ezdu^ 

the  same  month ;  and  the  Court  refused  to  enter  on  the  ^"^J*  *»^  ^ 

the  day  of  aenr- 

appeal,  being  of  opinion  that  the  notice  was  insufficient,  ing  the  notice 

and  the  day  of 

the  statute  49  G.  3.  c.  68.  5. 5.  requiring  that  the  person  holding  the 
aggrieved  by  such  an  order  should  give  notice  ten  clear 
days  before  the  quarter  sessions,  of  his  intention  to 
appeal,  and  the  cause  and  matter  thereof.  W.  E*  Taunton 
having  obtained  a  rule  nisi  for  a  mandamus  to  the 
Justices  to  receive  the  appeal. 


Abraham  now  shewed  cause  against  it,  and  relied  on 
the  words  of  the  statute^  which  could  only  be  b'ltisfied 
by  a  notice  wherein  there  should  bo  ten  clear  days, 
exclusive  of  the  day  of  serving  it  and  the  day  of  holding 
the  sessions. 

W.  E.  Taunton^  contra,  contended  that  the  word 
**  clear"  meant  only  complete  days ;  and  referred  to  the 
computation  of  the  octave  of  Saint  Hilary^  and  the 
quarto  die  post  of  the  term,  to  shew  that  the  days  of  a 
stated  period  were  in  law  generally  reckoned  both  in- 
clusively, and  that  all  that  the  legislature  had  in  view, 
in  this  instance,  was  to  prevent  such  a  computation 

Vol.  III.  Q  q  being 
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1820.  being  used.  But  the  Court  were  of  opinion,  that  ten 
clear  days  meant  ten  perfect  intervening  days  between 
the    act  done  and  the  first  day  of  the  sessions^  and 


The  KiMO 
against 
The  Justices  of,,,.^  -  ,  .  lo-  ■■» 

HKRxroED-     held,  therefore,  that  the  notice  was  defective;    and  toey 
referred  to  Roberts  v»  Stacey.  {a). 


Rule  discharged. 


(a)  XZEastj  21. 


WeAiyuiMyt 
ili^lOUu 

WhtraonlyciF- 
cumitftnGct  of 
strong:  tiupicioii 
■re  stated  in 
affidsTits,  on 
which  a  rule  for 
soTMninalin- 
ftnnation  is 
moredy  it  is  not 
sufficient  unless 
the  deponents 
also  add  their 
belief  that  the 
party  against 
whom  the  ap- 
plication is 
made  acted 
from  corrupt 
motires. 


The  King  against  Williamson  and  Another. 

T  WILLIAMS  moved  for  a  rule  nisi^  for  a  crimuuil 
mformation  against  the  two  defendants,  who  were 
the  mayor  and  the  town  clerk  of  the  city  of  Chester^  for 
corruption  at  the  last  election  for  members  of  parliament 
for  that  city.  It  appeared,  from  the  affidavits  filedi 
that  it  had  heretofore  been  the  practice  of  the  corpor- 
ation, to  admit  persons  who  were  entitled  to  their  fi^ 
dom,  as  freemen,  during  the  election ;  that  the  mayor, 
on  this  occasion,  made  several  frivolous  excuses,  and, 
finally,  refused  to  comply  with  this  practice  ;  and  dttt 
the  town  derk  stated,  that  the  mayor  acted  under  hit 
advice  and  direction,  and  that  he  had  no  time  then  to 
examine  the  papers  and  necessary  documents,  which  was 
not  true ;  that  both  of  them  had  taken  an  active  part 
for  the  successful  candidate.  General  Grosoenor^  during 
the  election ;  the  mayor  having  himself  proposed  him  as 
a  candidate,  and  appropriated  the  exchange  rooms  (of 
which  he  had  the  disposal  as  mayor)  to  be  a  comnuttee- 
room  for  the  Grosvenar  party ;  and  that  the  numbers 
being  for  General  Grosvenor  698,  and  for  Sir  Jofhi  Grey 
Egerton  680,  the  numbers  of  the  new  freemen,  whom 

15  hf 
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he  refused  to  admit,  were  for  General  Grosoenor  six,  and  1820. 
for  Sir  «Z  G.  Egeriony  44.  It  also  appeared,  that 
since  the  election,  the  mayor  had  admitted  29  out  of  against 
the  44,  which  would  have  given  a  majority  to  the  losing 
candidate.  The  affidavits,  however,  did  not  state,  that, 
in  the  apprehension  and  to  the  belief  of  the  deponents, 
the  defendants  had  acted  from  corrupt  motives :  and  he 
contended,  that  this  was  not  necessary,  it  being  ap- 
parent, from  the  &cts  themselves,  what  the  motives  must 
have  been.  He  referred,  as  to  the  merits  of  the  case,  to 
Rex  V.  Borron  (a),  in  which  it  is  laid  down,  that  fear  and 
l^vour  are  included  amongst  those  dishonest  and  corrupt 
motives,  for  which  this  Court  will  grant  a  criminal  in- 
formation. 

HoLBOYD  J.  Unless  the  deponents  add  to  these  affi- 
davits^  their  belief  that  these  parties  acted  from  corrupt 
motives,  the  rule  ci^mot  be  granted.  There  must  either 
be  such  circumstances  as  can,  by  possibility,  lead  but  to 
one  conclusion,  or  there  must  be^  if  only  suspicious  cir- 
cumstances be  stated,  the  apprehension  and  belief  of  the 
par^  applying^  that  improper  motives  operated  on  the 
defendants.  Here,  the  circumstances  are  not,  per  se, 
strong  enough,  and  the  affidavits  must,  therefore,  be 
amended  in  this  particular  before  the  Court  can  grant  a 
rule. 

Best  J.  concurred,  (a) 

Rple  refused* 

^e  affidavits  having  been  ao^ended,  a  rule  nisi  was 
^(lerwArds  obtained. 

(a)  Ante,  434. 

lb)  AbbaH  C.  J.  and  Baf^  J.  hid  leftth*  C^uit. 

Qq2 
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1820. 

Z^'l^'       The  King  against  The  Inhabitants  of  AjtNESBn 

A  fktfaer  has,  at  VAMUEL  Sttncoe  was  removed,  bv  an  order  <rf  twa 
law,  DO  au-  justices,  from  AmeAy*  in  the  county  ofZjeicesier.to 

thority  to  bind  "^  .  '^  ^ 

hit  infant  aoa  Abthorpcy  in  the  county  of  Northamptaru  On  apped 
without  his  as-  against  this  order,  it  appeared,  that  the  pauper  had 
aequentiy,^'^*  Served  some  years,  under  an  indenture  of  apprenticeship 
^Trf^iJ^  '^Abihorpe.  The  indenture  stated,  that  Samud  Smeoe, 
*^**todbvth""  ^^  ^^  Samuel  Stmcoe^  of  Kettering^  in  the  ooiuity  of 
v»*«  "pd  *>>•  Northampton^  glover,  by  and  with  the  consent  of  his  said 
apprentice,  but   father,  did  put  himself  apprentice  to  William  Skqapard 

not  also  by  the 

apprentice  him-  of  Abthorpe^  in  the  county  of  Northampton^  framework 
it  was  inTslid,  knitter,  to  learn  his  art,  and  with  him,  afler  the  manner  of 
Sem^wuid*"  ^^  apprentice  to  serve,  frbm  the  lOth  day  of  May^  18CS, 
deHt!^  ""^     unto  the  full  end  and  term  of  seven  years,  from  thence 

next  following  to  be  fully  complete  and  ended*  It  waS| 
in  all  respects,  regular,  except  that  it  was  executed  only 
by  the  father  of  the  pauper  and  the  master,  and  not  by 
the  pauper  himself.  The  sessions  thought  the  indenture 
invalid,  and  quashed  the  order  of  removal. 

Clafkej  PhiUipps,  and  Dwarris,  in  support  of  theordir 
of  sessions,  after  citing  jRes  v.  Crom/brd  (a)  were  stop- 
ped by  the  Court. 

Marriott  and  Francklin,  contra.  In  the  case  dted, 
there  was  no  contract  for  the  apprentice  to  serve  his 
master,  so  that  it  would  not  have  been  a  valid  in- 
denture, even  if  it  had  been  executed  by  the  son ;  and 
upon  that,  Lord  EUenborough  founds  his  judgment  in 
that  case.     Here,  however,  there  is  a  contract  to  that 

(a)  8  Boii,  2S. 

effect 
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effect.     Here,  toO|  the  apprentice  has  served  under  the        1820* 

indenture,  and  that  is  equivalent  to  an  execution  of  it 

by  him.     In  Bex\.Hwghton4e'Spring{a)  it  was  laid        ag^intt 

Hit  Inhabit* 

down,  that  if  a  master,  knowing  the  terms  by  which  a  ants  of 
servant  is  bound,  accept  his  service,  the  agreement  must 
be  considered  as  binding  on  him,  although  he  has  not 
executed  the  deed;  and  Cb.  LitL  230.  b.  note  1.,  is  to 
the  same  efiect.  But,  secondly,  here  the  father  has 
executed  the  deed,  and  that  is  enough;  for  it  is  laid 
down,  4  Com.  Dig.  tit.  Justices  of  the  Peace^  B.  8S.^ 
that  a  father  may,  at  the  common  law,  bind  his  infant 
son  apprentice.  Then  if  so,  this  was  a  valid  binding  of 
the  son  by  the  father,  and  the  son  has  assented  to  it,  by 
serving  under  the  indenture. 

Abbott  C.  J.  The  words  of  the  statute  of  the 
S  W.ia  M.  c.  \  L,  are^  <<  that  if  any  person  shall  ba 
bound  an  apprentice,  by  indenture^  and  inhabit  in  any 
town  or  parish,  such  binding  and  inhabitation  shall  be 
adjudged  a  good  settlement."  Before,  therefore,  any 
settlement  can  be  gained,  the  Court  must  see,  that  the 
party  ie  bound  by  indenture.  Now  the  ordinary  mode 
is,  for  a  party  to  bind  himself  by  executing  the  in- 
denture. Even,  if  he  does  not  do  that,  still,  in  the 
special  case  of  a  parish  apprentice,  he  may  be  bound 
without  such  execution:  but  then  the  binding  takes 
effect  by  the  authority  of  an  act  of  parliament  This» 
however,  is  not  the  case  of  a  parish  apprentice,  and 
unless  we  were  to  hold,  that  it  is  competent  for  a  father 
to  bind  his  son  apprentice  without  his  assent  (for  which 
no  authority  can  be  produced}  we  must  hold  this  in- 

{n)  2  B^  4:  A.  375. 

Q  q  3  df  Rture 
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1 820.       denture  to  be  invalid.     The  case  of  Bex  v.  HoughUm^t' 
Spring  is  very  different.     That  was  a  case  of  hiring  and 


•AEinMBr. 


The  KiKo  ^  ^ 

againsi        service.  the  statutes  applicable  to  which  say  nothing  of 

The  Inhabit.  »  rr  j 

ants  of  the  mode  in  which,  the  contract  of  hiring  is  to  be  made ; 
and  there  it  was  held  that  the  deed  executed  by  the  ser- 
vant, and  his  emplojnnent  under  it,  were  evidence  to 
shew  the  terms  under  which  the  hiring  had  been  made. 
And  I  think  that  that  decision  was  right*  This  cate^ 
however,  stands  upon  very  different  grounds.  I  am, 
therefore,  of  opinion  that  the-  sessions  formed  a  r^^ 
judgment. 

Batlet  J.  I  am  of  the  same  opinion*  An  infimt 
can  only  bind  himself  apprentice  by  deed^  and  the 
question  in  this  case  is,  whether,  according  to  the  words 
of  the  act,  this  party  is  bound  by  indenture.  The  in- 
denture, indeed,  purports  to  bind  the  son,  bat  die  Ion 
has  not  executed  it.  It  is  said,  however,  that  he  has 
done  that  which  is  tantamount  to  an  execution.  If  we 
were  to  hold  that  to  be  so,  we  should  hold,  contrary  to 
all  principle,  that  an  infant  might  be  bound  by  his  act 
in  pais,  without  executing  the  deed.  In  the  case  of  a 
parish  apprentice  there  is  a  special  power  given  by  the 
statute  oi  Elizabeth  to  parish  officers,  and  there  an  ap- 
prentice may  be  bound  without  his  assent  till  he  come 
of  age.  But  a  father  has,  at  the  common  law,  no  such 
right.  The  passage  cited  from  ComyrCs  D^esi  is  un- 
supported by  any  authority.  I  think,  therefore^  that 
the  indenture  in  the  present  case  was  invalid,  and  that 
no  settlement  was  gained  by  the  service  under  it. 

HoLROYD  J.  I  am  of  the  same  opinion.  The  ap- 
prentice did  not  gain  a  settlement  by  the  service  in  this 

case; 
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case ;  for  an  in&nt  cannot  be  bound  merely  by  an  act        1 820. 


The  KiKo 


in  pais.    It  has  been  argued^  that  as  he  has  taken  the 

benefit  of  the  deed  by  serving  under  it.  he  must  be        agama 

The  Inhabit- 

bound  by  it  But  that  argument  is  not,  as  it  seems  to  anu  of 
me^  available..  In  jR^j:  v*  Croin^^  the  apprentice  had 
served  out  his  tim^  and  in  Rex  v.  Mipan  (a)  the  in- 
denture was  executed  by  the  father  of  the  apprentice 
and  the  master,  with  her.  consent,  and  she  also  served 
under  it.  Yet  in  both  those  cases  the  indentures  were 
held  to  be  invalid.  According  to  my  recollection  the 
distinction  ifr  this :  where  a  party  takes  the  benefit  of  a 
deed,  but  does  not  execute  it,  he  will  not  be  liable 
under  it  as  for  a  covenant  broken,  but  he  may  be  liable 
under  the  impb'ed  contract  raised  by  the  acts  of  benefit 
which  he  takes  under  it.  Here  the  infant  was  not 
bound  by  indenture^  and  no  settlement  was  gained. 

BfeST  J.  It  seems  ta  me  that  nothing  has  been  said 
to  shew  that  the  infant  was  bound,  by  this  indenture. 
There  is  no  sufficient  authority  for  saying  that  a  father, 
at  the  common  law,  can  bind  bis  in&nt.  son  apprentice 
without  his  assent  testified  by.  the  execution  of  the 
indoiture.  It  is  said,,  that  the  ^«rvice  here  w^ub  tai^ta- 
mount  to  an  execution;  but  where  is  that  argupient  to 
stop  ?  It  might  go  the  length  of  proving  that  a  service 
for  a  single  day,  and;tbat  perhaps  ?rithout  proof  of  his 
knowledge  of  the  contents  of  the  incleuture^  would  bind 
the  apprentice.  The  dictum  to  ^hich  we  have  been  re- 
ferred itppliea  only  to  land  qui  sentit  cpmmodum  sentire 
<)ebet  et  onus  et  transit  terra  cum  oniere ;  and  even  the^e 
it  would  be  a  dfflcult  point  to  ^tablish  that  where,a 

(a)  9  East,  295. 

Q  q  4  pcrsoQ 
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18£0. 

The  Knr« 
agottui 
The  Inhabit- 
ants of 


person  took  possession  of  the  land  for  a  single  day^  be 
was  bound  by  all  the  covenants  of  a  long  lease^  which 
he  had  never  executed.  It  seems  impossible  to  consider 
this  as  the  case  of  a  person  bound  by  indenture;  and 
unless  that  be  so,  he  is  not  within  the  statute^  and  ha* 
gained  no  settlement; 

Order  of  sessions  confirmed,  (a) 


(a)  See  Met  ▼.  Badbjf,  1  JB»U.  549.>  where  die  point  eeons  to  Imy 
taken  for  granted.  And  in  Bex  t.  St,  Peter* t  on  the  HUi,  2  Bolt,  367^  aa 
indenture  not  executed  by  the  master  was  held  sufficient.  In  Reatw,  8L 
NkhoUUf  Nattmghatfh  9  T.  R.  786^  although  it  was  the  caao  of  a  pariA 
apprentice,  yet  the  master,  who  had  not  executed  the  indenture^  rnidad  ia 
another  parish.  In  Be»  t.  S^wn,  the  binding  was  of  an  adnh,  and  not 
of  aninfimt. 


Wedi'U$dojff 
JlbylOth. 


The  King  against  The  Inhabitants  of  Castle 

Morton, 


An  agreement 
in  writing,  un- 
stamped, for  the 
letting  a  tene- 
ment at  a  cer- 
tain rent,  haT- 
ing  been  lost: 
Held,  that  parol 
evidence  of  its 
contents  was 
not  admissible, 
for  the  sake  of 
proTing  thereby 
the  Talue  of  the 
tenement. 


QAMAH  Bedwardn  widow,  and  her  two  children,  were 
removed,  by  order  of  two  justices,  from  the  parish 
of  Tewkesbwy  in  Gloucestershire^  to  the  parish  of  Castk' 
Morton  in  Worcestershire.  On  appeal,  the  sessions  god- 
firmed  the  order,  and  stated  the  following  case  for  the 
opinion  of  this  Court : 

James  Bedwardj  the  husband  of  the  pauper,  being 
settled  by  hiring  and  service  in  Custle  Morton^  afterwards 
took  a  tenement  in  the  parish  oiLongdony  in  the  county 
of  Worcester^  of  one  Miss  Poole  ;  the  terms  of  the  taking 
were  contained  in  a  written  agreement,  unstamped, 
which  was  lost.  James  Bedward^  after  residing  on  the 
tenement  about  half  a  year,  gave  Miss  Poole  S/.  to  be  off 
the  bargain,  and  entered  into  a  fresh  agreement  with 

1»  Mr. 


Caituk  Ma»- 
xox. 
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Mr.  Pencenlf  the  landlord  of  Miss  PooUf  who  accepted  1820. 
him  as  tenant  in  her  stead*  The  appellants,  to  prove  — "^ 
the  value  to  have  been  lOL  or  upwards,   offered  parol        agamtt 

Hie  Inlubit- 

evidence  of  the  contents  of  the  unstamped  agreement,        ants  of 
which  had  been  lost,  in  order  to  prove  the  amount  of 
rent  agreed  for  between  Bedward  and  Miss  Pocie^  which 
parol  evidence  the  Court  refused  to  admit* 

Tauntouj  in  support  of  the  order  of  sessions,  cited 
Rippiner  v.  Wright  (a),  as  an  authority  in  point. 

G.  IL  Cross  and  Bathurst^  contra*  It  is  not  attempted 
in  the  present  case  to  put  the  instrument  itself  in  force: 
if  it  were  so,  the  case  dted  would  be  decisive.  It  is 
only  introduced  in  order  to  shew,  not  the  agreement 
between  the  parties,  but  the  value  of  the  tenement*  In 
Daoer  v.  Maestaer  (i),  a  promissory  note  was  admitted 
in  evidence  for  a  collateral  purpose,  although  not 
stamped*  Here  it  was  introduced  for  a  collateral 
purpose  only,  and  is  in  the  nature  rather  of  a  declaration 
made  by^  party  having  competent  knowledge  as  to  the 
value. 

Abbotf  C.  J.  The  promissory  note  was  there  ad- 
mitted in  evidence,  on  the  ground  that  the  defendant, 
who  had  been  in  that  case  guilty  of  a  crime^  should  not 
be  allowed  to  relieve  himself  from  the  consequences  of  it 
by  such  an  objection.  And  so  in  the  case  of  forgery,  a 
prisoner  cannot  object  that  the  forged  instrument,  when 
produced,  cannot  be  given  in  evidence  for  want  of  a 
proper  stamp*  But  this  case  is  very  different ;  for  the 
parties  here  seek  to  shew  the  value  of  a  tenement  by  the 

procrf* 
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1820.       proof  a  contract  previously  entered  into  respccHng  it 
"        The  contract  was  not  therefore,  in  this  case,  coUateialt 

The  Knro  , 

agnntt  but  of  the  very  essence  of  the  case.  Nor  can  it  be 
apf  of  introduced  as  a  declaration ;  for  it  is  a  dedaration  insde 
^^  under  audi  circumstances  as  prevent  its  being  admittfd 
in  evidence. 

Order  of  ses^ons  affirmed. 


Tkur^dajf,  The  King  against  The  Mayor  of  TiiyBo* 

S'.tS^^t  S^'^^^'  °"  a  fomer  day  in  thi,  tenn,  l-dob- 
wM  directed,  tained  a  rule  nisi^   caUing  upon  the  m^yor  ^sai' 

■houid  happen    capital  buTgesses  of  Truroy  to  shew  cause  why  a  writ  of 

tfiatanyofthe 

eafttttXbar-  mandamus  should  not  issue,  commanding  them  to  pio- 
S^^weUoutof  xsced  to  the  election  and  swearing  in  of  two  csfitdi 
^  J|^"Su^'  burgesses,  in  the  room  of  Edward  Lord  Exmoutk  sad 
^.Sblu'wftil  ^'  ^  Boscawen,  Esq.  It  appeared  upon  the  affidavits 
for  the  remain^  ^jj^l-  |.]jg  borough  of  Truro  was  an  ancient  borouj^ 
others  into  the    created  bv  a  charter  of  the  Slst  Elizabeth.     The  cor- 

place  of  those 

■o  happening  to  poration  Consisted  of  a  mayor  and  twenty-four  capitsl 

die  or  be  re-        ,  ,    ,        i  ,.  ,    ,  ^ 

moved.  Held,  burgesses,  and  the  charter  directed  that  as  oft^u  as  and 
were  not  so  un-  whensoever  it  should  happen  that  any  one  or  more  of 
^^Hl^o^asto  ^^  ^^  coital  burgesses  for  the  time  being  should  di% 
Sr^&  ^dweUoidofthe  aforesaid  borough,  or  for  fK>me.cai^ 
to  admit  two^^  be  removed  from  his  office  of  capital  burgess,  that  tb^ 
room  of  two       Mid  SO  often  it  might  be  lawful  for  the  other  capital 

non-resident  "  ^^  ^^ 

capital  biugeas-   burgesses  of  the  borough,  at  that  time  surviving  or  re- 

cs ;  the  corpor-  ,    ,  ^ 

ation  not  having  maiumg,  or  the  greater  part  of  them,  of  whom  the 
moved  them  ibr  mayor  was  to  be  one,  to  elect  another  or  others  of 
thdr*^es.^°*   ^^^  burgcsses  of  the  borough  into  the  places  of  the 

said 
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said  a^ital  bu^gettes  so  haf^petaidg  to  cKe  or  to  be  .18dO« 
removed*     It  was  also  stated,  that  Lord  EamoiM  was       ' 

The  Knw 

elected  a  capital  burgess  in  1785,  and  Mr.  Bosccmen  in  agqma 
1789,  and  that  neither  of  them,  for  the  wp»ce  of  twenty  Tmim. 
ye&rs  and  upwurd^  had  resided  within  the  borough. 


Carter  appeared  for  the  mayor  and  burgesses  of  the 
borough,  and  stated  that  he  was  ready  to  consent  to 
any  rule  that  the  Court  might  nudor  on  the  subject. 

The  affidavits  on  bdialf  of  Lord  Eamou^  and  Mr. 
B(^cawen  stated  that  they  had  never  been  amoved  fivm 
the  offices  of  capital  bui^^esses,  not  iummooed  to  atttend 
any  meeting  for  the  purpose  of  taking  it  mto  consider- 
ation. That  the  borough  of  Truro  does  not  extend  over 
the  whole  town  of  Truro,  and  that  in  particular  a  street 
called  Lemon-€treetj  in  which  several  of  the  capital  bur- 
^gdBses  resided^  was  not  widun  the  borough. 


Qasdee  and  LUtieiale  now  shewed  ^use.  Non- 
residence  do^s  not  ipso  ftcto  vacnte  the  office,  but  an 
funotion  by  the  c6i'poimtioti  BiprievicMly  neodssary;  lUt 
V.  PoHsofiby  (a\  and  in 'that  case  ^Bex  v.lSaie  isvefeiMd 
to;,  *whidi  was  a  pokt  wiising  nxpaa  lids  >v^  ditlftd)^, 
idid  there  it  was  held  nhattbe  {kMWof  amotion  4[ltt^ht 
to  be  preMoBsIgr  exerdied  bytthe  DovpotfatiOB^  4uid  ifhfe 
^Oovrtiliefe  md^  <lhBtaoD4csbi0Dae'Wtts4idt  aikem^ 
diate  foifeiture^  for  renonis  which  set  the  nsihUOt  'hi  ^a 
Teryphin  light.  The  Tettsoas  «tfi^ed  'tfre,  thttt  '^i^ 
office  ctffrte  ^iurgenos  a€reehoM»  litid«isorthiit4t^fimB 
impossible  to  «ESoertain  fraili  what  >pifriod  die  £irfeiture 

(a)  1  Vet.  1. 

is 


Tbe  Kma 
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1820,       i»  to  be  dated;  and  they  referred  to  Btx  r.  Mcg^  cf 
Leicester,  {a) 

^^T^IZ"*  Scarlett,  contra,  contended,  that  the  words  rf  the 
charter  distinctly  applied  to  the  present  case.  For 
it  stated  that  a  new  election  was  to  take  place  on 
the  hi^pening  of  either  of  three  events,  Tiz.  the 
death,  non-residence,  or  amotion  of  any  of  the  ca- 
pital burgesses.  Here  it  is  clear  that  the  power  of 
amotion  exists  in  this  case ;  and  it  wotdd  be  a  usdess 
ceremony  (when  the  corporation  appear  and  state  their 
readiness  to  consent  to  any  rule)  to  make  it  necessary 
for  them  to  do  a  mere  formal  act  prior  to  the  granting 
of  the  mandamus* 

Per  Curiam.  The  general  practice  in  cases  of  this 
sort  is,  not  to  grant  a  mandamus  to  elect  unless  the 
party  has  been  previously  amoved  from  the  o£Sce*  For 
a  freehold  office  is  not  determined  without  some  act 
done.  In  like  manner  as  in  a  freehold  lease  on  con- 
dition,  if  the  condition  be  broken  there  must  be  aa 
entry  and  ouster,  in  order  to  determine  the  lease.  It 
is  difierent,  in  the  case  of  a  lease  for  years  on  condidon^ 
where  no  such  entry  is  necessary.  The  Court  ought 
not  to  depart  fit>m  its  usual  practice,  unless  the  charter 
contains  such  plain  and  unambiguous  words  as  could 
leave  no  doubt  whatever.  Here,  however,  that  is  not 
the  case.  For  though  it  is  stated,  that  in  case  any 
capital  burgesses  shall  happen  to  die,  dwell  out  of  the 
borough,  or  be  removed,  others  may  be  elected ;  yet  at 
the  end  of  the  clause  it  is  stated,  that  they  shall  be 

(a)  4  Burr,  2087. 

elected 
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elected  in  the  place  of  those  so  happening  to  die  or  be        1820. 
removed.     The  intermediate  case  of  dwelling  out  of  the 
borouizh  is  here  omitted.    And  it  seems,  therefore,  upon        agamu 

®  -^  »     r  Olie  Mayor  of 

the  whole,  that  the  words  are  not  so  plain  and  unam-        Tkubo. 
biguous  as  to  warrant  an  interference  contrary  to  the 
usual  practice  of  the  Court. 

Rule  discharged. 


Melville  and  Another  against  Hatden.       a^^ 

A^SSUMPSIT.    The  plaintiff  declared,  upon  a  con-  a  guarantee  of 
tract,  to  guarantee  the  payment  of  goods  furnished  jtS!to^9  ex- 
by  the  plaintiff  to  Amos  Motdden :  plea,  general  issue.  ^^^^J^^ 
Theguarantee  was  as  follows:  <<  Memorandum,  23d  Sep-  ^'^'^^^^^ 
tembeTf  1818, 1  engage  to  guarantee  the.  payment  of  Mr*  s®^^*^,JV 
Amos  Motdden  to  the  extent  of  602.  at  quarterly  account,  him  of  the 

plaiDtiffy  is  not 

bill  two  months,  for  goods  to  be  purchased  by  him  of  «  contimiiiig  or 
jmiiam  and  David  MeMUe.'*  At  the  trial  at  the  sittings  nmtoe  to  that 
in  this  term,  before  Abbott  C.  J.  at  Guildhall^  the  guaran-  ^^at  soy'^'^^ 
tee  was  proved.  It  appeared  that  there  had  been  a  delivery  ^^'^'^^^ 
of  goods  for  three  quarterly  accounts,  all  of  which  had  ?12^^  ** 
been  satisfied  by  Moidden :  the  de&ult  was  made  by  him 
in  the  fourth  quarterly  payment,  for  which  the  action 
was    brought      It  appeared  that  in  the  first  quarter 
,goods  to  the  amount  of  59/.  As.  had  been  fiumished,  and 
in  the  second  and  third  quarters  to  a  greater  extent. 
The  learned  Judge  thought  at  the  trial,  that  theguaran- 
tee was  at  an  end  before  the  goods  were  fiunished  for 
which  the  action  was  brought;  and  directed  a  nonsuit, 
giving  to  the  plaintiff  leave  to  move  to  enter  a  verdict 

for 
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1^20.       ^  602.  in  case  die  Court  shouid   be  of  a  dMBrrwil 
opinioiu    And  now 


agauut 


Iforr^  moved  iiv  a  rule  nisL  This  was  a  continniny 
giuurantee.  Hece  the  expreetion  is  ^<  quarterly  acooont  f- 
which,  therefore^  does  not  meaa  one  quarter's  aooomt 
only,  but  an  account  once  in  each  quarter^  and^  ther&> 
fore^  implies  a  dealing  for  more  than  one  quarter  of  a  year. 
And  besides,  it  is  not  for  goods  to  the  extent  of  602.,  bat 
to  the  extent  of  602.  for  goods.  The  fiur  construcdon 
therefore  of  it  is  this,  that  it  was  a  guarantee  to,  the 
plaintiffii  for  their  furnishing  goods  to  Moulden  upon 
certain  terms,  provided  that  the  extent  of  the  liability 
was  not,  in  any  one  quarter,  to  exceed  SOL;  Boi 
Mason  v.  PriMiard  {a)  is  an  authority  to  shew  that  a 
guarantee  to  a  party  for  any  goods  he  hadi  or  may 
supply  my  brother  W.  P.  with,  to  the  amount  of  lOOI^ 
is  a  continuing  guarantee  until  the  credit  is  recalled; 
and  that  case  is  very  similar  to  the  present* 

Abbott  C.  J    I  had  no  doubt  at  the  trial  that  dns 

0 

was  not  a  continuing  guarantee,  and  that  it  was  ap- 
plicable oiily  to  the  first  quarterly  payment  after  it  was 
given.  I  am  still  of  the  same  opinion ;  and  I  think 
there  is  no  ground  for  granting  the  present  rule. 

Bavley  J.  I  am  of  the  same  opinion.  The  words 
"  quarterly  account"  do  not  seem  to  me  to  vary  the 
case ;  they  only  mean  that  at  whatever  time  the  goods 
might  have  been  delivered,  the  account  for  them  should 
-be  rendered  quarterly.  A  party  who  takes  a  guarantee 
of  this  sort,  should  cardiilly  provide  that  there  are 

{a)  12  Eatty  227. 

words 


Hatsxk. 
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words  in  it  expressive  of  its  being  a  guarantee  for  goods        IBSO. 
to  be  furnished  by  him  from  time  to  time.     In  the  case       """""' 

Mklvillk 

of  Mason  v.  Pritchard  that  was  the  case.     The  words        againa 

there  were  **  for  any  goods  he  hath  or  may  supply ;"  so 

that  there  the  gnaraatee  was  applicable  to  any  goods 
furnished  at  any  time^  to  the  amount  of  1002^  whatever 

intervening  payments  might  have  taken  place.  They 
were^  therefore,  equivalent  to  the  words  <<  any  gooda 
furnish^  from  time  to  time."  In  this  case^  however, 
I  think  there  was  no  continuing  guarantee,  and  there- 
fore this  rule  must  be  refused. 

HoLROYD  J.  The  guarantee  in  this  oase  does  not 
go  BO  far  88  that  in  Mason  v.  Pritchard:  but  was  fully 
-satisfied  as  soon  as  goods  to  the  amount  of  60JL  had 
been  purchased,  and  did  not  extend  to  such  goads  as 
might  be  purchased  by  him  firom  time  to  time  of  the 
plaintiffi.    The  nonsuit,  therefor^  was  right. 

Best  J.     I   think  the  case  of  Mason  v.  Pritchard 

went  as  br  as  possible;  but  that  case  is- distinguishable 

from  the  present.      There  the  words  were  ^^for  «ay 

goods ;"  here  no  such  expression  is  to  be  found.    The 

words  '^  quarterly  account"  do  not  affisct  this  question : 

they  w^e  introdaced,  as  it  seems  to  me^  only  to;  prevent 

the  phnntiffit   from  calling  for  payment  at -so  early  -a 

period  as  diey  might  othei*wise  liavedone,  for  the. goods 
famished  under  the  guarantee.      It  ought  to  •appear 

unequivocally  that  it  was  the  intention  of  the  defendant 
to  ;guarantee  Maulden^^  payments,  for  goods  tabe  fiiff- 
fiishedfrom  time' to  time.  I  cannot  GoUect  that  from 
the  present  guavantee.  The  rul^  therefore^  must  be 
refused. 

Rule  refused. 
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Fridi^,  The  Kino  against  Dove. 

Tbe  SI  Jm.  1.    JOHILUPPS  had  obtained  a  certiorari  to  remove^fiir 
tibat  an  ale-  the  purpofie  of  gnashing  it,  a  conviction  agninrt  the 


anfferingMa-  defendant,  who  was  an  alehouse-keeper,  for  permitting 
nnidf  to  ^la,  ^^^  sufiering  several  persons  named  in  the  convictioo  U> 
adT^^dMoa^  remain  and  continue  drinking  and  tippling  in  his  ale- 
of  onewitnaaiy    house,  between  the  hours  of  11  and  12  o'clock  in  the 

and  the  1  Car.  ^ 

c  4.  anenditiie  evening  of  the  2d  of  (X:toA^,  1819,  against  the  form  of 

aame  paDalQr  to 

ibe  caae  of  the  Statute.  The  conviction  was  stated  to  be  made  upon 
fequiraa  proof  the  oath  of  one  credible  witness ;  and  the  objectioo  wai^ 
nmun  Held,  ^^  1^  clid  not  also  State  whether  the  persons  wbo  were 
^^JJjJ^Jjj  *  sufiered  by  the  defendant  to  tipple  in  his  alebouse^  were 
£^m£ ofc^  hihabitants  of  the  place  or  strangers ;  inasmuch  as  in 
wHneia  agaioat   ^g  latter  case  the  statute  1  Car.  c.  4.  must  have  beem 

analenouaa- 

keeper,  for  per-  the  Statute  referred  to^  and  that  act  requires  the  ood- 
to  tip^e  in  his   viction  to  be  on  the  oath  of  two  credible  witnesses. 

alehouie,  was 
bad,  fornot 

^S^^awova  The  Solidtor^General  and  Walton  shewed  cause.  This 
jmitooritfBal      question  depends  upon  the  construction  of  three  sets 

of  parliament,  1  Jac.  c.  9.  21  Jac.  c.  7.  and  the  1  Ctar. 
c.  4.  By  the  first,  any  innkeeper  permitting  an  inhsr 
bitant  to  tippl^  was  liable  to  be  convicted  on  the  oath 
of  two  witnesses :  that  act  having  expired,  it  was,  bj 
the  21  Jac.  1.  re-enacted  and  made  perpetual ;  but  it 
was  altered  in  this  respect,  that  the  conviction  might  be 
made  upon  the  oath  of  one  witness  only.  Then  came 
the  1  Car.  c.  4.,  which  provided,  that  an  alehouse- 
keeper  permitting  a  stranger  to  tipple^  should  <<  incur 
the  same  penalty,  and  in  such  manner  to  be  proved, 
levied,  and  disposed,  as  in  the  former  statute  of  the  first 

year 


Dots* 
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year  of  his  late  majesty's  reign."  And  the  fair  construction        1 820« 
of  the  three  statutes,  therefore^  is,  that  the  1  Car.  c.  4.  re«      ^   __ 

TiM  Kiirc( 

ferred  to  the  1  Jac.  c.  9.,  as  it  was  altered  by  the  21  Joe*        against 

c.  7*9  the  rule  being  that  statutes  upon  the  same  subject 

must  be  construed  as  one  law.   If  so,  the  conviction  upon 

the  oath  of  one  witness  will  be  equally  good,  whether  the 

persons  tippling  were  inhabitants  or  strangers ;    and 

then  it  was  unnecessary  to  state  that  fact  on  the  face  of 

the  conviction. 


PhiUippsy  contra.  The  1  Car.  c.  4.  simply  refers  to  the 
Stat.  1  Jac.  c.  9.,  which,  although  it  had  expired,  still 
remained  upon  the  statute-book.  That  act  expressly 
requires  proof  by  two  witnesses ;  and  the  Court  will 
not  extend  a  case  of  a  conviction  under  a  penal  statute^ 
by  the  forced  construction  contended  for  on  the  other 
side.  Although  the  amount  of  the  penalty  is  trifling, 
yet  by  the  21  Jac.  c.  7*s,4»  the  present  conviction,  unless 
quashed,  imposes  a  very  heavy  disability  upon  the 
defendant 

Abbott  C.  J.  At  the  time  when  the  1  Car.  c.  4.  wad 
passed,  the  legislature  had  in  view  both  the  statutes,  for 
they  refer  distinctly  to  them  both ;  and  as  they  have, 
after  that,  directed  that  in  the  case  of  a  conviction  the 
proof  shall  be  the  same  as  that  required  by  the  1  JaCm 
c.  9.,  I  think  that  we  are  not  at  liberty  to  construe  their 
meaning  to  be  a  reference  to  the  1  Jac.  c.  9.,  as  altered 
by  the  21  Jac.  c.  7.  That  being  so,  the  objection  to  the 
present  conviction  must  prevail. 

Bayley  J.      The  only  safe  way,  in  cases  of  this 

sort,    is  to  abide  strictly  by  the  words  of  the  act; 

Vol.  hi.  R  r  and 
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1880U  and  if  we  do  m^  there  is  no  doubt  that  thif  oonfidioB 

^TT"  iibad. 

^^^  HoLBOTD  and  Best  Js.  ooncarred. 


^"'^  Barrow  against  Humfhrets. 


JjJlj^J^*  A  RULE  had  been  obtained,  calling  upon  mniam 
^bpcenaed  if  •  Dacenportj  Esq^  to  shew  cause  why  an  attachment 

tend  afcdie  should  not  issue  against  him  for  not  obeying  a  subpcena 
gnfltjofftooQ-  issued  in  this  cause.  The  cause  was  entered  for  trial 
^Mdng  to  at-  at  the  last  assizes  for  Chester^  and  Mr.  Denet^port  was 
eSmenm^Sot  subpcsnaed  on  the  part  of  the  plaintifl^  who  attended 
cdkd  on  for      ^^  j^j^  ^tnesses,  and  delivered  his  briefs  to  counsel, 

and  previous  to  the  cause  being  called  on  for  trials  Mr. 
2>.  was  called  in  open  court  upon  the  subpcena,  by  the 
crier  of  the  court ;  but  not  answering,  the  plaintiff  wsi 
obliged  to  withdraw  his  record.  The  affidavit  stated, 
that  he  was  induced  to  do  this  solely  by  the  absence  of 
Mr.  Davenport,  without  whose  evidence  he  could  not 
safely  proceed  to  trial. 

Cross  Seijt.  now  shewed  cause.  The  party  was  not 
in  contempt  until  his  evidence  was  required  in  the  cause 
in  which  he  was  subpcenaed.  In  this  case  that  cause 
was  never  called  on  for  trial,  and,  consequently,  there 
was  no  cause  in  which  he  could  be  called  upon  to  give 
this  evidence.  In  Bland  v.  Swaffbrd  (a),  Lord  Kenyon  was 
of  opinion,  that  no  action  would  lie  against  a  witness 
merely  on  the  record  being  withdrawn,  in  any  case,  un- 

(o)  PeakCf  .V.  P.  c  ea 

less 
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Ies8  the  cause  had  been  called  on  and  the  jury  sworn  {        1820. 
and  he  stated,  that  the  G>urt  had  no  jurisdiction  until        „ 

Harrow 

such  time  as  the  jury  were  sworn.  That  case  is  in  point*        a^ainsi 
He  tben  contended,  that,  upon  the  merits  disclosed  by 
the  aQiimito  in  answer,    the   rule  ought  to  be  dis* 
charged* 

Scarlett  J  contra.  The  party  was  in  contempt  by  not 
obeying  the  order  of  the  Court.  The  disobedience  of 
the  order,  in  its  letter,  constitutes  the  contempt.  In  the 
case  oi  Bland  v.  Swqffbrd^  the  action  was  brought  against 
the  witness  for  the  damage  sustained  in  consequence  of 
his  non-attendance,  and  no  damages  could  be  proved 
to  arise  from  his  neglect  to  attend,  unless  the  cause 
were  actually  called  on ;  and  it  was  shewn  to  have  been 
lost  by  the  non-attendance  of  the  witness. 

Abbott  C.  J.  I  feel  the  utmost  respect  fo|r  any  opi- 
nion that  ever  fell  from  Lord  Kenyan.  But,  adverting 
to  the  form  of  the  subpcena  which  commands  the  wit- 
ness to  be  before  the  Court  on  a  given  day,  it  does  seem 
to  me,  at  present,  that  if  a  party  forbears  to  attend,  in 
obedience  to  it  at  the  assizes,  he  is  in  contempt.  I  am 
by  no  means,  however,  prepared  to  say,  that  that  is  my 
deliberate  judgment.  It  is  not  necessary  to  decide  that 
question,  because  I  am  clearly  of  opinion,  that,  upon 
the  merits,  this  rule  ought  to  be  discharged. 

Bayley  J.  I  incline  to  think,  that  if  the  Judge  at 
nisi  prius  allows  his  officer  to  call  the  witness  upon  his 
subpoena,  and  he  does  not  appear,  he  is  then  in  con- 
tempt, for  the  order  is  to  attend  on  a  given  day  and 
hour  to  give  evidence  in  the  cause,  and  if  he  neglects  so 

Hr  2  to 
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1820.       to  do,  be  is  then  guilty  of  a  disobedience  to  that  order, 
and  that  constitutes  the  contempt. 


Barbow 

against 

HuMTHun. 


.  HoLBOYD  J.  Whatever  may  be  requisite  to  make  a 
witness  liable  in  a  civil  action,  in  consequence  of  his 
non-attendance,  I  am  of  opinion,  that  he  may  be  guilty 
of  a  contempt  of  Court,  by  not  attending,  although  the 
cause  be  not  called  on.  It  is  the  neglect  to  appear,  as 
required  by  the  subpcena,  that  constitutes  the  contempt. 
If  a  party  stay  away  so  long  as  to  shew  that  it  is  im- 
possible for  him  to  attend,  he  must  be  taken  to  stay 
away  with  a  determination  to  disobey  the  order  of  the 
Court,  and  that  is  quite  sufficient  to  call  upon  him  to 
answer  for  the  contempt.  Upon  the  merits,  however, 
I  am  of  opinion,  that  this  rule  should  be  discharged. 

B£ST  J.  Whenever  a  case  similar  to  that  of  Bland 
v.  Swqffbrd  shall  again  occur,  it  may  be  worthy  of  con- 
sideration, whether  that  decision  can  be  supported.  It 
appears  to  me,  however,  that  there  is  a  material  dis- 
tinction  between  that  case  and  the  present.  An  attach- 
ment for  contempt  proceeds  not  upon  the  ground  of  any 
damage  sustained  by  an  individual,  but  is  instituted  to 
vindicate  the  dignity  of  the  Court.  Wherever  it  is  dis- 
tinctly shewn,  that  the  party  meant  to  disobey  the  order 
of  the  Court,  he  is  guilty  of  a  contempt.  The  calling 
of  the  witness  upon  the  subpoena,  is  only  for  the  purpose 
of  obtaining  clear  evidence  of  his  having  neglected  to 
appear,  but  that  it  is  not  necessary,  if  it  can  be  clearly 
shewn  by  other  means,  that  the  party  has  disobeyed  the 
order  of  the  Court.  Upon  the  merits,  however,  I  agree 
with  my  Brothers,  that  this  rule  should  be  discharged. 

Rule  discharged. 
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1820. 

Selig  against  LEroERSDORFF  and  Another*      ff^^^te 

npHE  defendant,  Leidersdqffl  being  in  the  custody  of  a  defenacnt 
the  warden  of  the  Fketj  on  common  process  issued  JJf^  ^^ 
against  himself  and  the  other  defendant,  his  partner,  was  ^J^jSa  won* 
this  day  brought  into  court  on  a  habeas  corpus  ad  re-  "P^cial  origii 
spondendum,  and  it  appearing  that  there  was  a  special 
original,  returnable  in  this  court  on  the  morrow  against 
the  two  defendants,  F*  Pollock  moved,  that  the  defend- 
ant, Leidersdorffy  who  alone  was  in  custody,  might  be 
committed  to  the  custody  of  the  marshal  of  the  MoT' 
shalseoj  upon  the  cause  of  action  in  this  court,  and  also 
upon  that  in  the  Common  Pleas;  and  he  cited  a  case  in 
which  the  Court  had  made  a  similar  order,  in  Easter 
term,  1819,  and  produced  an  office  copy,  of  the  rule  in 
that  case. 

HoLROTD  J.,  who  alone  was  in  court,  saw  no  ob- 
jection,  in  principle,  to  the  application ;  and  as  there 
was  a  precedent  in  the  case  cited,  made  the  order  as 
prayed. 

Bamewdll,  on  a  subsequent  day,  moved  to  discharge 
the  defendant  out  of  the  custody  of  the  marshal,  on  the 
ground  that  the  former  committal  was  irregular,  the 
writ,  at  that  time,  not  being  returnable.  There  was  no 
bill  or  declaration  in  this  court  to  charge  him  with. 
The  writ  being  directed  to  the  sherifl^  he  was  ordered 
to  have  the  defendant  in  court  on  a  given  day.  The 
Court,  however,  said  they  saw  no  objection  to  the  pro« 
ceeding ;  and  Bayley  J.  said,  that  provided  the  writ  were 

R  r  3  return* 
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IdSO.  returnable  when  the  committal  took  place,  the  proceed- 
*"^  ing  was  regular ;  but  that  he  had  frequently  been  sur- 
a^amst  prised  to  find,  that  defendants  were  committed  to  the 
custody  of  the  marshal  before  the  return  of  the  writ, 
which  was  certainly  irregular.  In  this  caae^  howMr, 
the  writ  was  now  returned,  and  the  defendant  wte  in 
the  proper  custody. 


lion^,  D0S9  on  the  Demise  of  Williaks,    agmnst 

Jiiay  15tli. 

Winch  and  Others. 

S'^.Sr^e'^  J^ARNEWALL  had  obtained  a  rule^  calling  19011 
P~*?^«*,^  the  lessor  of  the  plaintiff  to  diew  cause  why  the 

an  ejectment  *-  * 

until  the  taxed    proceedings  in  this  ejectment  should  not  be  stayed  vntii 
in  equity,  the  costs  of  all  former  proceedings,  both  at  law  and  in 

brought  by  the  ^  ^ 

same  party  for    equity,  should  be  paid.     The  following  were  the  &K:ti 

the  recovery  of       « 

the  same  pre-      of  the  case.     In  the  year  1 805  the  lessor  of  the  plain- 
mises,  are  pai     ^^  -^^  caused  an  ejectment  to  be  served  upon  Henry 

Hofinor^  who  then  possessed  the  premises,  in  which  eject- 
ment he  did  not  further  proceed;  on  the  15th  Jiou^ 
1805,  H.  Honnor  was  summoned  to  appear  to  a  writ 
of  right   at   the  suit  of  the  lessor  of  the  plaintiff,  for 
which  an  appearance  was  entered,  and  no  ftirther  pro- 
ceedings were  taken.     In  Aprilj  1806,  the  lessor  of  the 
plaintiff  entered  his  writ  of  right  in  the  manor  court, 
and  Honnor  appeared,  and  the  lessor  of  the  plaintiff  de- 
livered his  count  in  the  said  writ,  and  the  then  defend- 
ant, in  1808,  pleaded  thereto;  since  which  no  further 
proceedings  had  been  had  in  that  suit     In  Jttne^  1810, 
the  lessor  of  the  plaintiff  filed   his   bill  in    Chanoeiy 
against  Honnor ^  praying  that  he  might  be  ordered  to 

deliver 


WureK. 
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deliver  up  the  premises  therein  mentioned  (being  the        18201 
same  premises  for   which  all  the  former  proceedings       — """ 

Dos 

were  had)  to  the  lessor  of  the  plaintiff,  and  account  tar       ftf"***^ 

the  rents  and  profits.  The  defendant  haying  appeared 
and  answered,  and  the  plaintiff  having  replied^  the 
cause  came  on  to  be  tried  in  February,  1815,  when  no 
person  appearing  for  the  plaintifi^  the  bill  was  dismissed 
with  costs.  On  his  application,  however,  it  was  re» 
stored,  and  was  finally  heard  in  June,  1818,  and  the 
Court  ordered  that  the  bill  should  be  dismissed  with 
costs.  In  July,  1818,  the  costs  were  taxed  at  ll4Lf 
upon  which  a  subpoena  was  issued  against  the  lessor  of 
the  plaintiff  for  that  sum,  and  various  applications  were 
made  at  his  dwelling-house  for  the  purpose  of  seeing 
him  and  requesting  payment,  but  he  was  not  to  be 
found.  The  lessor  of  the  plaintiH^  not  having  paid  the 
costs,  again  exhibited  his  bill  in  Chancery  against 
H.Honnor,  praying  to  be  relieved  according  to  the 
prayer  of  the  original  bill,  to  which  bill  H.  Honnor 
filed  a  demurrer;  but  before  argument  i/.  jFZbnnor,  in 
November^  1818,  died,  having  by  his  will  appointed  the 
defendants  his  trustees  and  executors ;  and  in  the  month 
of  October  last  the  lessor  of  the  plaintiff  caused  a  de- 
claration ir.  ejectment  to  be  delivered  to  the  defendantSf 
for  the  recovery  of  the  same  premises  as  were  comprised 
in  the  former  proceedings.     And  now 

Marryat  shewed  cause.  The  defendant  is  entitled 
only  to  a  stay  of  proceedings  until  the  costs  of  the 
former  ejectment  be  paid.  In  the  writs  of  right  there 
are  no  costs  allowed,  and  there  is  no  authority  for  stay- 
ing proceedings  until  the  costs  of  a  suit  in  equity  are 
paid. 

Rr  4  BamewaUf 


WlNCV. 
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1820.  Bamewall,  contra.     The  principle  upon  which  the 

"— ^"  €k>urts  have  acted  in  staying  the  proceedings  until  the 
agamsi  costs  of  a  former  suit  have  been  paid,  is  the  vexatioii 
and  oppression  caused  to  the  defendant  by  several  suits 
instead  of  one.  In  this  case  the  defendant  has  been 
vexed  with  six  different  suits.  The  object  of  all  wis 
the  recovery  of  the  same  premises.  The  proceed- 
ings in  equity  were  in  substance  an  ejectment ;  for  the 
prayer  of  the  bill  was,  that  the  premises  might  be  de- 
livered up  to  the  defendant,  the  costs  thereby  incurred 
are  as  much  a  subject  of  vexation  to  the  defendant  as 
those  in  an  ejectment.  The  practice  formerly  was  for  a 
court  of  law  not  to  stay  the  proceedings  unless  the  two 
ejectments  were  brought  in  the  same  court,  (a)  The 
modem  practice  is  otherwise^  and  the  courts  now  stay 
proceedings  until  the  costs  of  a  former  gectment  are 
paid,  whatever  court  it  was  commenced  in.  In  Doe^ 
dem.  Pinchardf  v.  Moe  (J),  the  Court  stayed  the  pro- 
ceedings until  the  costs  of  an  action  for  mesne  profits, 
as  well  as  the  costs  of  a  former  ejectment,  were  paid. 

Abdott  C.  J.  I  think  we  should  be  going  further 
than  any  court  of  law  ever  has  done,  if  we  were  to 
order  a  stay  of  the  proceedings  until  the  costs  of  the 
bill  in  equity  were  paid.  The  costs  at  law  are  the  legal 
consequences  of  the  suit;  the  costs  in  equity  are  in  the 
discretion  of  the  Chancellor,  and  entirely  depend  upon 
circumstances.  The  usual  form  of  the  rule  is,  that  the 
proceedings  be  stayed  until  the  costs  of  the  former 
ejectment  be  paid.  It  is  true  that  in  one  instance  the 
Court  stayed  the  proceedings  until  the  costs  in  the 

(o)  1  Sid.  279,  (6)  4  East,  585. 

ACtiCHl 
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action  also  for  mesne  profits  were  paid ;  but  the  damages        1820* 
and  costs  in  such  an  action  are  the  consequences  of  the 
action  in  ejectment.     I  think,  therefore,  that  this  rule        against 
should  be  made  absolute  for  staying  the  proceedings  until 
the  costs  of  the  former  ejectment  be  paid« 

Rule  absolute  for  staying  the  pro- 
ceedings until  the  costs  of  a 
former  ejectment  be  paid. 


Bishop  against  Kaye. 

n^HIS  was  a  writ  of  error  upon  a  judgment  obtained  it  u  no  ground 
in  the  Borough  Court  of  NoUingham.     It  appeared  ^l^^^^ 
upon  the  record,  that  on  the  22d  October,  1817,  Thomas  ^^"^^ 
Kaye  levied  a  certain  plaint  against  Thomas  Bishop,  wm  levied  be- 
whereupon  a  summons  issued,  returnable  on  the  5th  of  of  action  ac- 
crued.   In  as« 
November ;  and  a  capias  afterwards  issued  to  arrest  the  sump8it,thede- 

fendant  p|<*adgd 

defendant,   returnable  on  the  19th  Naoember,      The  that  the  pro- 
declaration  then  stated,  that  on  the  7th  Naoembery  1818,  made  bjhhn 
the  defendant  was  indebted  to  the  plamtiflF  in  58/.  for  l^^^jjj'd 
money  lent  and  advanced,  &c#     Plea,  that  the  promises  "•"•^  ^ken 
in  the  declaration  were  made  by  Bishop  jointly  with  one  The  jury,  by 

.   -^  ^'^  ^  ^     ^  their  verdict, 

Thomas  Cramther,   who  is  still  living,   and  within  the  found  that  the 

defendant  pro- 

jurisdiction  of  the  Court,  as  assignees  of  the  estate  of  mued,  without 
W.  J.B.J  a  bankrupt,  and  not  by  the  defendant  alone:  he  pronged  ^ 
replication,   that  the  promises  made  in  the  declaration  wiA^noUw : 
mentioned  were  made  by  the  said   T.  Bishop  alone,  in  ^^^t^wllSS 
manner  and  form  as  the  said  T.  Kaye  hath  above  thereof  »»«c*»fe  itdid 

*^  not  distinctly 

complained  against  him,  and  not  by  Bishop  jointly  with  pronounceupon 

the  issue* 

the  said  T.  Crowther,  in  manner  and  form  as  Bishop 
bath  in  his  plea  alleged*     The  record  then  stated  the 

yenire. 


Kats. 
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18S&       Ttnire,  and  that  the  jury,  by  their  verdict,  fiMind  that 

t 

***""*"  Bishop  did  undertake  and  promise  in  manner  and  form 
tgabut  at  the  plaintiff  hath  above  thereof  complained  against 
him.  Upon  which  the  plaintiff  obtained  judgment  in 
the  Court  below ;  and  the  record  bang  removed  bjr 
writ  of  error)  the  following  causes  were  assigned :  first, 
that  it  appeared  that  the  plaint  was  levied,  and  the 
summons  and  capias  were  issued,  before  the  cause  of 
action  had  accrued;  secondly,  that  the  jury  merdy 
found  that  the  defendant  did  undertake  and  promise^ 
without  finding  that  he  alone  did  so  undertake  and 
promise.  The  case  waa  argued  in  Michaelmas  term, 
1818,  by 

ChsUfff  for  the  plaintiff  in  error.  The  dedaraUon 
states,  that  the  defendant,  on  the  17th  November^  was 
indebted ;  and  it  appears  upon  the  record  that  the  plamt 
was  levied  on  the  25th  October.  The  suit  was  therefore 
commenced  before  the  cause  of  action  accrued.  In  fbsier 
y.  Bonner  {a\  it  was  held  sufficient  for  the  plaintiff  to 
prove  a  treiq)ass  or  injury  before  the  bill  filed,  although 
after  the  latitat  was  returned;  but  that  was  becaose 
the  bill  was  the  commencement  of  the  action.  la 
Fenables  v.  Dc^e  (i),  which  was  an  action  by  bill  for 
maliciously  indicting  the  plaintiff  for  keeping  a  bawdy- 
house,  upon  which  indictment  he  was  acquitted  upon  a 
day  mentioned  in  the  declaration,  which  day  was  afta 
Michaelmas  term  began,  it  was  held  that  the  bill  and 
and  the  declaration  were  bad,  because  it  appeared  that 
the  plaintiff  had  no  cause  of  action  on  the  first  day  of 
Michaelmas  term,   to  which  day  the  declaration  must 

(a)  Cowper,  454.  (ft)  Carthewp  1 13. 

relate; 
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relate;    and  he  also  cited  Pwrcdl  v.  WNamara.  {a)        1830. 
Upon  the  second  point  the  finding  of  the  jury   is       — — 
bad,  in  arrest  of  judgment ;  for  the  defendant  pleaded        tutdnu 
that  he  promised  jointly  with  another,    but  the  jury 
have  only  found  that  he  promised,  but  not  that  he 
promised  alone.      The  verdict  diould  find  distinctly, 
and    not    argumentativdy:    here  the  finding   should 
have     been    that    the    defendant    undertook    alone. 
The  jury  have  left  untouched  the  substance  of  the 
issue. 

LUtledcde^caattL  The  statute  ofjeofidls  extends  to  in*> 
ferior  courts,  and  the  objection  is  therefore  cured' by  ver- 
dict, Hale  V.  Chare,  {b)  The  day  in  this  declaration  is  not 
material.  In  Cole  v.  Hawkins  (c),  it  was  held,  upon 
general  demurrer,  that  in  indebitatus  assun^)sit  the  day 
is  not  material,  but  was  merely  matter  of  form,  and 
cause  of  special  demurrer.  In  Stqffbrd  v.  Forcer  (cl),  it 
was  hdd,  in  arrest  of  judgment,  in  an  action  on  a  pro- 
missory note,  that  the  day  was  material,  and  a  distinc- 
tion was  taken  between  an  action  founded  upon  a  parol 
promise  and  a  note.  In  this  case^  the  action  is  founded 
upon  a  mere  parol  promise;  but  in  Heathers  v. 
Bryan  (^),  it  was  expressly  held,  that  after  verdict  it  was 
no  objection  that  the  plaint  was  levied  in  an  inferior 
court  before  the  cause  of  action  accrued.  That  was  an 
action  upon  a  quantum  meruit  in  the  Palace  Court,  for 
the  use  and  occupation  of  premises  for  three  quarters  of 
a  year,  ending  on  the  25th  March.  The  plaindfi*  ob- 
tained a  verdict;  and  it  appeared  from  a  transcript  of 

(a)  I  Campb.  199.  (6)  1  Salk.  266. 

(c)  1  Str.2\.  \d)  lOJtfbtf.  511. 

(0  1  WUu  180. 

the 
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1820.        the  record  that  the  Coart  was  held  on  the  10th  March^ 
which  was  before  the  three  quarters  of  the  year  eDdedi 

Bishop 

a&Biifut  and  this  was  assigned  for  error;  but  the  Court  were  61 
opinion  that  the  objection  was  cured  by  verdict*  In 
Sayer  v.  Curtis^  which  was  an  action  of  assault  and 
battery  in  the  Palace  Court,  it  appeared  that  the  plaint 
was  levied  some  days  before  the  day  of  the  assault  laid 
in  the  declaration ;  but  the  Court  held,  that  this  being 
after  verdict,  was  aided  by  the  statute  18  Eliz.  And  in 
Waterton  v.  Plaxton  {a\  which  was  an  action  of  assault 
and  battery ;  and  upon  error  brought,  it  appeared  that 
the  day  in  the  declaration  was  after  the  teste  in  the 
original  writ ;  but  being  after  verdict,  it  was  held  that  the 
objection  was  cured  by  the  statute  18  Eliz.  In  Coim/fCt 
Digesty  tit.  Pleader^  3  M.  5.  it  is  laid  do^D,  that  if  the 
time  is  alleged  to  be  after  the  declaration  filed  at  any 
time,  it  is  bad  upon  demurrer.  He  also  cited  Pugk  v. 
Robinson  (J),  and  Lee  v.  Rogers,  (c) 

As  to  the  second  point,  the  Court  will  intend  every 
thing  in  favour  of  the  verdict.  It  is  sufficient,  if  the 
words  of  the  finding  can  be  so  construed  as  to  meet  the 
issue;  for  it  is  not  to  be  supposed  that  the  jury  have  re- 
jected a  material  and  tried  an  immaterial  issue.  Now, 
the  plaintiff  complains  in  his  declaration,  that  the 
defendant,  being  indebted  to  hira,  promised ;  and  the 
replication  states,  that  he  promised,  in  manner  and  form 
as  in  his  declaration  alleged ;  and  the  jury  have  found 
that  he  ujidertook^  which  must  be  taken  to  be  in  manner 
and  form  as  stated  in  the  declaration,  which  states  a 
sole  promise.     The  jury,  therefore,  have  substantially 

(o)  9  G.  I.  C.  ^.  (6)  1   r.  n.  IIG.  (c)   I  Lev,  lia 

found 
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found  that  the  promise  was  made  by  the  defendant        1820. 
alone,  and  not  by  him  jointly  with  another. 


Abbott  C.  J.  I  am  of  opinion  that  this  case,  upon 
the  first  point  made  in  argument,  is  not  to  be  distin- 
guished from  Heathers  v.  Bryan^  and  the  authorities 
there  cited;  and  consequently,  that  that  objection  is 
cured  by  verdict.  But  upon  the  second  point,  I  think 
that  the  judgment  cannot  be  supported ;  for  the  verdict 
does  not  distinctly  find  the  issue  joined  between  the 
parties. 

Bayley  J.  I  am  of  the  same  opinion.  The  authori- 
ties referred  to  in  argument  are  decisive  on  the  first 
point.  The  day  in  this  case  is  wholly  immaterial ;  and 
that  distinguishes  this  from  the  case  of  Venablcs  v. 
Dqffe,  where  the  day  of  the  acquittal  appeared  upon 
the  record  to  be  after  the,  commencement  of  the  suit. 
There  the  day  was  material,  because  it  described  the 
record  of  acquittal ;  and  in  that  case  it  must  have  been 
correctly  set  out,  even  if  laid  under  a  videlicet.  I  am  of 
opinion,  however,  that  the  judgment  must  be  i*eversed, 
upon  the  ground  that  the  verdict  does  not  distinctly 
pronounce  upon  the  issue  joined  between  the  parties. 
The  declaration  charges,  that  the  defendant  promised. 
Now,  that  allegation  may  be  supported  either  by  proof 
of  a  joint  or  separate  promise.  The  defendant,  how- 
ever, pleads  that  he  promised  jointly  with  another.  The 
issue  to  be  tried  was,  whether  he  promised  jointly  or 
alone.  The  jury  have  found  merely  that  he  promised, 
without  saying  whether  alone  or  jointly.  The  verdict, 
therefore,  does  not  pronounce  upon  the  only  point  in 

issue 
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1820i  iasue  between  the  partieB.  It  u  aeoesaaiy  thai  it  should 
be  shewn  by  the  verdict^  that  the  jury  ha^e  taken  into 
consideration  the  point  in  issue.  The  case  of  Tmor  v. 
WaU  (a)  is  an  authority  to  shew  that  a  court  of  error 
cannot  award  a  venire  de  novo^  when  the 
originate  in  an  infierior  court. 

H01.ROYD  J.  concurred* 

(a)  1  T.  M.  ISl. 


FkMdce. 


Ex  parte  John  Clarke. 

Q,UENEY  moved  that  the  Master  be  at  liberty  to 
enroll  the  copy  of  articles  of  clerkship  of  Mn 
Clarh  the  original  articles  having  been  lost.  The 
Court  granted  the  rule^  and  he  was  afterwards  admitted) 
under  a  fiat  of  Best  J.,  upon  production  of  the  copy 
of  the  articles,  and  the  usual  affidavits  of  his  service^ 
and  of  noticesi  &c. 


CASES 


ARGUED  AND  DETERMINED  1820. 


IM   TNC 


Court  of  KING'S  BENCH, 


Trinity  Term, 

la  the  First  Year  of  the  Reign  of  0£orgx  IV. 


LooGfi  and  Another  against  Dicas  and  Rox-  AnurtiM, 

DKAUf  uent« 


A  SSUMPSIT  for  work  And  labour.    The  defendant,  UpontiM  d 

ajL  lution  of  A 

Dicasj  pleaded  the  general  issue^  and  Bandeau  suf-  pwtntnhip*  ic 
fered  judgment  to  go  by  de&ult.    At  the  trial  before  twMUiTpwt- 
Abbolt  C.  J.  at  the  London  Sittings  after  last  Hilanf  ^^^  ihouid 
term,  the  following  appeared  to  be  the  fiicts  of  the  case:  ^ftodiKfclmi 
The  two  defendants,  who  were  attomies,  had  been  in  *  ^^  Y^/*  * 


partnership  together  at  the  time  when  the  debt  was  con-  of  thi%  md  «- 

prcwlygrtcd 

Cracted.     Disputes  having  arisen  between  them,  they  toexoMratetiM 

other  ptrtmir 

agreed  to  dissolve  their  partnership,  and  it  was  arranged  ham,  allrapon- 
between  them  that  Bandeau  should   receive  the  part^  ^ItScse dr- ' 


nership   debts  and  discharge   the   plaintiffi'  demand.  STSStS 
The  plaintiflfs  had,  however,  no  other  knowledge  of  any  ^JuS^**^ 
arrangement  between  the  parties  than  was  given  them  •cikm  i^. 
Vol.  IIL  S  s  by  "^"^ 
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1820.  by  a  letter  from  Rondeau^  dated  8th  Junej  1818,  whidi 
was  as  follows :  *'  We  have  been  arranging  our  acoountii 
and  Mr.  Dicas  and  myself  have  agreed  that  I  should 
take  the  amount  of  your  account  on  myself  which  I  will 
be  responsible  for  to  you."  Upon  receiving  this  letter  the 
plaintiffs  expressly  agreed  to  exonerate  Dicas  from  all 
liability  as  to  the  partnership  account,  and  stated  that 
they  should  charge  it  to  Bondeaiis  private  account^  he 
having  continued  to  employ  them  as  his  agents.  Some 
time  afterwards  Rondeau  became  embarrassed  in  his  cir- 
cumstances, and  the  present  action,  in  Easter  tenOf 
1819,  was  commenced  against  both  defendants.  At  the 
trial,  Abbott  C.  J.  was  of  opinion,  that  these  &cts  did 
not  amount  to  a  good  defence,  and  the  plaintiffi  had  a 
verdict.  Scarlett  having,  in  last  Hilary  term,  obtained 
a  rule  nisi  for  a  new  trial,  * 

i7.  Williams  shewed  cause.  It  is  clear  that  originally 
both  Dicas  and  Rondeau  were  liable  for  this  debt,  and 
what  circumstances  are  there  to  shew  that  either  of 
them  is  discharged  ?  There  is  no  release,  nor  has  there 
been  any  payment.  It  is  true  that  where  creditors  have 
agreed  to  take  a  composition  in  lieu  of  their  debts,  no 
one  of  them  can  afterwards  sue  for  the  part  remaining 
du^  Cockshott  v.  Bennett  (a).  But  that  proceeds  on  the 
ground  that  such  an  action  would  be  a  fraud  on  the 
other  creditors.  Here  that  doctrine  cannot  apply.  In 
this  case  no  fresh  security  is  gained  by  this  arrangement 
to  the  phuntiffs,  nor  any  new  person  made  thdr  debtor. 
There  is,  therefore^  nothing  to  take  from  the  plaintifi 

(«)  1  r.  R.  7€S. 

their 
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their  original   right  of  action   against  both    the  de»        IS 20, 
fendanta. 


Scarlett^  Tindal,  and  Cottingham^  contra.  The  general 
position  laid  down  on  the  other  side  is  not  to  be  dis- 
puted. The  question  is,  whether  there  was  not  evidence 
here  to  shew  that  the  plaintiffs  knew  of  and  were 
parties  to  the  arrangement  between  Dicas  and  Bondeau^ 
and  after  that  made  the  promise  exonerating  the  for- 
mer from  all  further  responsibility*  In  that  case  there 
would  be  a  sufficient  consideration  for  the  promise.  For 
there  needs  not  to  be  any  advantage  to  the  plaintiff ;  it 
is  sufficient  if  there  be  a  detriment  to  Dicas,  the  defend- 
ant. And  there  was  a  detriment  to  him ;  for,  in  con- 
sequence of  this  promise,  he  permitted  Rondeau  to 
receive  to  his  sole  use  the  debts  due  to  the  partnership. 
This  is  in  the  nature  of  a  covenant  not  to  sue  Dicas, 
leaving  it  open  to  the  plaintiffs  to  sue  Rondeau.  It 
could  not,  therefore,  be  pleaded  as  a  release.  Evans  v. 
Drummond  (a),  and  Read  v.  White  and  Others  {b\  are 
authorities  for  the  defendant.  In  Bedford  v.  DeaJdn  (c) 
there  was  an  express  reservation  of  the  liability  of  the 
other  partner,  which  there  is  not  in  this  case. 

Abbott  C.  J.  Even  if  it  iiad  been  distinctly  proved 
in  this  case  that  the  plaintifis  were  acquainted  with  the 
fact,  \\i2XRondeauj  by  virtue  of  the  idrrangementbetwaen 
him  and  the  defendant,  Dicas,  was  to  reo^ve  the  debts 
due  to  the  partnership,  and  take  upon  himself  the  pay- 
ment of  this  demand,  I  should  still  have  had  great 
doubt  whether  the  plaintiffii  had  released  Dicas  ;  but  in 

(a)  4  Etp.  N.  P.  92,  (6)  5  E*p,  JST.  P.  1?2. 

(c)  2B.i  A.  210. 

Ss  2  the 


Loi>o« 

DlCAf. 


DiCAS. 
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1820.  the  absence  of  that  proof,  I  am  clearly  of  opinion  that 
""■""""  there  is  no  defence  to  the  present  action.  All  that 
against  Dicos  says  is,  that  he  will  not  interfere  with  Sandtaifs 
collecting  the  partnership  debts.  Bat  there  is  no  evi- 
dence whatsoever,  except  the  expression  in  Sonietaft 
letter  of  the  8th  otjune,  1818,  in  which  he  says,  «  Wc 
have  been  arranging  our  account,  and  Mr.  JDicas  and 
myself  have  agreed  that  I  should  take  the  amoiuit  of 
your  accounts  to  myself;"  from  whence  it  can  befiurly 
concluded  that  the  plaintiffs  knew  at  all  of  any  arrange- 
ment between  the  parties  ?  That,  however^  was  dearly 
not  sufficient  to  shew  them  the  nature  and  terms  of  such 
arrangement;  and  unless  that  knowledge  be  broogiit 
home  to  them,  there  can  be  no  doubt  whatsoever  in  the 
present  case. 


Bayley  J.  It  is  quite  clear  that  originally  the 
tiffs  had  a  right  of  action  against  both  Dicas  and  Ami- 
deau  /  and  the  only  question  is,  whether  Dicas  has  been 
discharged  by  the  plaintiffi  from  it.  It  is  for  the  de- 
fimdant,  DicaSf  to  shew  how  he  was  discharged.  A 
release  is  one  mode ;  another  is  satisfaction.  It  is  cleir 
that  the  former  has  not  been  given,  and  an  agreemeot 
by  tlie  plaintiff  to  abandon  a  claim,  unless  there  be  a 
consideration  shewn,  is  a  mere  nudum  pactum.  Now 
what  consideration  is  there  in  the  present  case  ?  I^  in- 
deed, it  had  formed  part  of  the  agreement,  that  Strndemt 
should  continue  to  employ  the  plaintiff  as  his  agent,  it 
might  have  been  different ;  for  that  would  have  been  a 
benefit  to  them.  Undoubtedly,  however,  there  may  be 
a  consideration  arising  out  of  a  detriment  to  the  d^nd- 
ant ;  and  it  is  said  that  the  allowing  JUmdeau  to  collect 
the  partnership   debts  was  a  detriment  to  Dicast   and 

nii^ti 
4 


Picas. 
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might,  therefore,  be  a  good  consideration  for  the  plain-        1820. 

tiffs'  promise.     But  there  is  no  evidence  that  that  fact        

was  known  to  the  plaintiffi;  and  unless  that  be  so,  it  can        against 
form  no  consideration  for  the  promise  in  the  present 
case.      The  plaintiff,  therefore,    there  being   no  con- 
sideration at  all  for   the  promise,  is  remitted  to  his 
original  right  of  action. 

HoLROYD  J.  I  am  of  opinion  that  the  plaintiff's 
right  of  action  is  not  gone  by  the  circumstances  existing 
in  this  case.  It  was  proved  at  the  trial  that  there  was 
an  agreement  that  Rondeau  should  receive  the  partner- 
ship  debts,  and  discharge  this  demand.  Such  an  ar- 
rangement, however,  will  not  deprive  the  plaintiffs  of 
their  original  right  of  action,  unless  it  amounts  to  satis- 
faction. In  this  case  the  plaintifis  gain  no  fresh  security 
by  having  Rondeau  as  their  debtor ;  and  unless  it  could 
have  been  shewn  that  they  were  parties  to  the  agree- 
ment between  Dicas  and  Rondeau^  there  is  no  consider- 
ation whatsoever  for  the  promise  proved  to  have  been 
made.  Whether  in  case  such  an  agreement  had  been 
proved,  and  they  had  been  parties  to  it,  it  would  have 
amounted  to  a  release,  or  a  covenant  not  to  sue,  is  a 
question  not  now  necessary  to  be  determined.  This 
rule,  therefore,  must  be  discharged. 

Rule  discharged,  (a) 

(m)  Best  J.  was  absent  from  indispositioii. 


Si  8 
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Saturdat^, 
June  3d. 

A  factor  has  an 
authority  to  sell 
for  money,  but 
not  to  barter. 
And  therefore 
nrhere  a  factor 
bartered  the 
goods  of  his 
principal,  no 
property  passed, 
and  the  princi- 
pal may  main- 
tain trover 
against  tha 
party  with 
whom  the  goods 
are  bartered, 
although  the 
latter  be  wholly 
Ignorant  that 
he  had  been 
dealing  with  a 
fictor  only. 


GuERREiRo  against  Peile  and  Another. 


rx^ 


VROVER  for  25  pipes  of  wine:  plea,  not  guilty.  At 
the  trial  before  Abbott  C.  J.  at  the  Lotidofi  sittings 
after  Hilary  term,  the  following  appeared  to  be  the 
facts  of  the  case :  The  plaintiils,  who  were  mercbtDts 
resident  at  Oporto^  in  May,  1818,  consigned  the  wino 
in  question  for  sale  to  Burmestcr  and  Vidaly  who  were 
merchants  resident  in  London.  They  employed  one 
fV/iitCf  a  broker,  to  sell  the  same ;  and  he,  on  the  29th 
October,  by  their  orders,  made  the  two  following  con- 
tracts with  the  defendants,  which  were  both  written  on 
the  same  sheet  of  paper:  **  Bought  29th  October,  1818, 
for  Messrs.  Burmester  and  Vidal,  of  Messrs.  Sol.  PeUe 
and  Son,  G5  puncheons  of  Jama/ca  rum,  of  good  dear 
merchantable  quality,  of  average  1 5  per  cent,  over  proo( 
As.  Id.  per  gallon ;  coopered  and  fitted  up  free  on  board; 
no  bill  to  be  drawn ;  the  quality  to  be  approved  to-mor- 
row. Sold  2J)th  October,  1818,  for  Messrs.  Burmester  and 
Vidal,  to  Messrs.  Sol.  Peilc  and  Son,  25  pipes  of  port 
wine,  vintage  1815,  55/.  per  138  gallons,  housed  and 
all  charges  paid ;  no  bill  to  be  drawn ;  but  this  being 
considered  a  barter  transaction  for  the  abooc  65  pm* 
chcons  mm,  the  balance  is  to  be  paid  in  cash :  as  these 
wines  have  not  been  tasted  by  Messrs.  Peile  and  Son, 
this  contract  to  be  void  if  not  approved  of  to-morrow." 
White  did  not  know  that  Burmester  and  Vidal  were  only 
factors  in  this  transaction  ;  nor  was  there  any  evidence  to 
to  shew  that  the  defendants  knew  that  fact  In  pur- 
suance of  these  contracts,  Burmester  received  the  nims, 
and  the  defendants  the  wines,  and  a  balance  was  paid  to 
the  laltor  upon  the  two  transactions.    In  Febriuirt/,  1819, 

Burmester 
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Burmester  and  Vidal  became  bankrupts,  without  having  IdSO. 
accounted  to  the  plaintiffs  for  the  proceeds  of  the  wine.  ^ 
White  proved  that  he  had  been  frequently  concerned  in  'S^^ 
similar  traD^ctions  of  barter ;  and  other  witnesses  proved 
that  it  was  not  an  uncommon  practice  among  principals 
to  barter  one  species  of  goods  for  another.  It  was  con- 
tended by  the  plaintiff,  that  Burmester  and  Vidal  being 
merely  factors,  had  authority  to  sell  only  in  the  usual 
way  for  money,  but  not  to  barter ;  and  consequently 
that  by  these  contracts  no  property  had  passed  to  the 
defendants.  The  Lord  Chief  Justice  told  the  jury  that 
if  they  were  of  opinion  that  Peile  and  Co.  knew  J5ur- 
mester  and  Vidal  to  be  factors,  tliey  should  find  for  the 
plaintiff;  and  supposing  that  they  did  not  know  that  fact, 
if  the  jury  thought  that  this  was  a  transaction  in  the 
ordinary  coufse  of  trade  when  parties  are  dealing 
with  their  own  commodities,  they  would  find  for  the 
defendant.  The  jury  found  a  verdict  for  the  defendant. 
Scarlett  in  last  Easter  term  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  factor  in  this  case  had  ex- 
ceeded his  authority  by  bartering,  and  consequently  that 
no  property  passed  to  the  vendor;  and  he  cited  Anony* 
mous  (a),  and  fViUshire  v.  Sims,  {b) 

The  SoUcitOT'Generaly  Gumey^  and  PuUer^  now 
ahewed  cause.  The  jury  have  found  that  this  was 
a  transaction  in  the  usual  course  of  trade;  and  if  so^  it 
is  clear  that  the  principal  was  bound.  Although  this 
appears  to  be  a  case  of  barter,  it  really  constitutes 
two  distinct  contracts  of  s^le ;  a  sale  of  the  rums  by 
Peikj  and  a  sale  of  the  wmes  by  Burmester  and  VidaL 

(•)  19  Jl/Mf.  514.  {h)  1  Camfb,  S5t. 

S  s  4  Abbott 
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1820.  Abbott  C.  J.     My  learned  Brothers  think  that  t 

,  ought  to  have  told  the  jury  upon  these  hctSj  that  thk 

oftaifut        was  a  transaction  of  barter,  and  that  the  plaintiff's 

property  was  not  divested,    because  a  factor  has  no 

authority  to  barter ;  and  I  am  also  of  that  opinion. 

rule  must  therefore  be  made  absolute. 


Batley  J.  I  am  of  the  same  opinion, 
and  Vidal  had  authority  only  to  sell^  and  that  fiv 
money,  to  be  forthcoming  to  the  plmntiffi.  But  in  this 
case  not  one  farthing  of  money  would  ever  be  fixlh- 
coming  to  the  plaintiffs ;  for  the  amount  due  for  tbt 
rums  exceeded  the  value  of  the  wine. 

HoLROYD  J.  I  am  of  opinion  that  Burmester  and 
Vidal  had  no  authority  to  barter.  In  looking  at  this 
transaction  we  must  look  at  the  real  nature  of  the  thii^ 
not  at  the  colour  given  to  it  by  the  parties.  If  this  had 
been  a  sale  in  market  overt,  the  case  might  have  been 
different ;  but  that  not  being  so,  the  principle  of  caveti 
emptor  applies,  and  the  person  buying  is  bound  by  the 
authority  which  the  person  has  who  sells.  Where  a  £io- 
tor  sells  the  goods  of  his  principal,  it  is  his  duty  to 
keep  that  sale  wholly  unconnected,  and  not  to  mix 
other  matters  with  it  to  the  detriment  of  his  principal; 
and  therefore  the  rule  for  a  new  trial  must  be  mad^ 
absolute. 

Rule  absolute,  (a) 

Scarlett^  Marryat^  and  Parke^  wer^  to  have  argued  in 
supfk)Xl  of  the  rule. 

va)  Bfst  J'  ^ui  absent  ft«)m  inili>po^ition. 
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Cory  and  Others  against  Scott.  ^H^tt 

A  SSUMPSIT.     The  plaindfis  were  indorsees  of  the  Wha««bfliwM 

^^  .  drmimfordM 

following  bill  of  exchange  drawn  by  the  defendant,  Moommod«doa 
and  dated  March  6th,  1819:  ^*  Three  months  after  andn^tScr^ 
date  pay  to  my  order  the  sum  of  two  hundred  and  nortSAmwlr 
twelve  pounds  sixteen  shillings  and  sispaice,  for  ma-  j^^haSrf 
chinery,    G.Scott.      To  Mr.  John  Gordon^   17,  Finch  ^'f^^^v^'- 

^  '  Held,  that  A 

Lancj  ComhiU.'*     The  bill  having  been   accepted  by  wibitqoeiitiB- 

donee,  in  ofdtr 

Gordon^  was  indorsed  by  the  defendant  to  R.  Lough  and  to  entitle  Um 
Co.,  and  by  them  to  the  plaintifis.  It  appeared  upon  aguntt  the 
the  trial  before  Abbott  C.  J.,  at  the  LoruUm  sittings  after  bound  togire 
last  Michaelmas  term,  that  the  bill  was  drawn  for  the  ^I^J^"**' 
accommodation  ot  Lough  and  Co,  and  that  neither  the 
defendant  nor  Lough  and  Co.  had  any  effects  in  the 
hands  of  Gordon  the  acceptor,  who  was  a  stranger  to  the 
defendant,  and  had  accepted  the  bill  solely  for  the  ac- 
commodation of  Lough  and  Co.  No  notice  of  the  dis- 
honour of  the  bill  was  given  to  the  defendant.  The 
declaration,  after  stating  the  default  of  Gordon  tlie  ac- 
ceptor to  pay  the  bill  when  due,  contained  an  averment, 
as  follows :  **  of  which  said  several  premises  the  defend- 
ant afterwards,  to  wit,  &c.  had  notice."  These  facts 
having  appeared,  the  Lord  Chief  Justice  was  of  opinion 
that  the  plaintiff  must  be  nonsuited,  in  consequence  of 
no  notice  having  been  given  of  the  dishonour  of  the 
bill.  Gurna/f  in  last  Hilaty  term,  in  pursuance  of  leave 
reserved  to  him  at  the  trial,  moved  to  set  aside  this  non- 
suit and  to  enter  a  verdict  for  the  plaintiff,  on  the 
ground  that  notice  was  not  in  this  case  necesi^ary ;  and 

he 
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1820.        he   cited  Bicker  dike  v.  BoUman  {a\    and    Wahyn  ▼. 
St.  Qjiintin.  {b) 


COKT 

mgahut 
Scott* 


Reader  now  shewed  cause.  It  is  not  necessary,  p»- 
haps,  to  4JSCUSS  the  question  whether  in  this  case  notice 
of  dishonour  was  requisite;  for  by  the  form  of  die 
declaration  the  plaintiffs  have  made  it  incumbent  on 
themselves  to  prove  it,  for  they  have  expressly  stated 
that  the  defendant  had  notice.  In  Orr  v.  Magjah 
nis  (c)  and  Legge  v.  Thorpe  {d)f  which  were  both  cases 
where  the  necessity  of  notice  was  sought  to  be  dispensed 
with,  special  averments  were  introduced  into  the  declar- 
ation for  that  purpose.  A  party  must  declare  either 
according  to  the  fact  or  the  legal  effect :  but  ndther  is 
done  here ;  for  the  want  of  effects  in  the  acceptors 
bands  amounts  to  an  excuse  for  not  giving  notice,  bat 
not  to  notice.  The  case  of  Beeson  v.  Pigott^  Bayley  m 
Bills,  187  ed.,  Barnes,  seems  to  have  gone  on  this  prin- 
ciple. There  the  proof  that  the  drawer  could  not  be 
found,  which  would  be  a  valid  excuse  for  non-present- 
ment, was  held  not  to  be  sufficient  in  a  case  where  the 
declaration  contained  an  averment  of  presentment. 
The  proof  of  a  subsequent  promise  is  sufficient ;  for  that 
affords  evidence  of  the  truth  of  all  the  allegations  in  the 
declaration  being  tantamount  to  an  admission  by  the 
party.  As  to  the  necessity  of  notice  of  dishonour  in 
this  case,  it  may  be  observed  that  the  decision  in 
Bickerdike  v.  Bollman  has  been  much  regretted.  The 
Court  will  not  therefore  feel  inclined  to  extend  it.  The 
present  case  does  not  come  within  it.     In  Bickerdike  v. 


(a)  1  T.  R.  405.  (h)  1  P.  ^  P.  652. 

(e)  r'jSast,  559.  (d)  IQ East,  171. 


Bollman 
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BoUman  no  possible  detriment  could  arise  to  the  drawer        1820. 

from  the  want  of  notice ;  but  here  much  damage  might 

result  from  it,  for  the  drawer  has  in  this  case  a  remedy        agmn 

Scon* 

over  against  Lough  and  Co.  Besides,  although  he 
knew  that  he  had  no  effects  in  Gordon^  hands,  it  does 
not  appear  that  he  knew  that  Lough  and  Co.  had  not ; 
and  if  he  had  a  reasonable  expectation  that  the  bill  when 
presented  would  be  paid,  either  from  the  funds  of 
Lough  and  Co.  or  his  own,  it  is  sufficient  to  entitle  him 
to  notice  of  dishonour.  It  must  be  admitted  that  it  is 
difficult,  if  not  impossible,  to  distinguish  this  case  from 
that  of  Walwyn  v.  St,  Quintin ;  but  that  case  requires 
further  consideration. 

Gurney  and  Tindal^  in  support  of  the  rule.  The 
cases  of  Oir  v.  Maginnis  and  Thorpe  v.  Legge  are  not 
decisive  upon  the  point  for  which  they  are  cited.  In 
those  cases  special  averments  were  introduced ;  but  that 
does  not  shew  those  special  averments  to  have  been  n^ 
cessary.  In  Lundie  v.  Robertson  {a)  the  declaration  con- 
tained all  the  averments  of  presentment,  &c. ;  and  the 
plaintiff*  recovered,  although  no  proof,  except  a  subse^ 
queut  promise  to  pay  the  bill,  was  given  in  evidence. 
Here  notice  was  unnecessary ;  and  the  rule  is,  that 
where  an  allegation  is  unnecessary  it  may  he  struck  out, 
and  needs  not  be  proved ;  and  Boulager  v.  Talleyiand  (6) 
is  an  authority  expressly  in  point.  As  to  the  other  point, 
where  a  drawer  having  no  effects  in  the  acceptor's 
hands  draws  upon  him,  he  cannot  have  any  reasonable 
expectation  that  the  bill  will  be  paid,  and  therefore  it  is 
useless  to  give  him  notice  of  it.  This  was  decided 
in  Bickerdike  v.  BoUman.      The   case   of   Walnyn   v. 

'«)  T  Erit,  WI.  (*)  r  £sp'  550. 

St. 


acvn. 
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1 820.        Si^  duirUin  is  precisely  in  point,  and  is  s  stronger 
'        duin  the  present;  for  there  the  person  in  whose  fimmr 

tipbiii  the  IhU  of  exchange  was  drawn  had  effects  in  the 
drawer's  hftnds :  here^  neither  the  defendants  nor  LongA 
and  Co,  had  any  effects  in  the  hands  of  Gtirdon. 

Abbott  C.  J.     I  am  of  opinion  that  in  this  case  the 
nonsuit  was  right.     It  has  been  held  that  the  drawor  of 
a  bill  who  has  no  effects  in  the  hands  of  the  acoq>tor, 
and  who  has  no  right  upon  any  other  ground  to  expect 
diat  the  bill  will  be  paid,  is  not  entitled  to  notice  of  its  dis- 
honour ;  and  that,  for  this  reason^  because  the  facts  shew 
that  he  must  have  known  that  the  bill  whoi  presented 
would  not  be  paid.      That  decision,  which  substituted 
knowledge  for  notice,  I  have  always  r^retted,  because 
it  introduced  nice  distinctions  into  the  law,    instead  of 
adhering  to  a  plain  and  intelligible  rule.     This  case^ 
however,  is  very  different^     The  ground  for  the  former 
decision  was,  that  if  notice  had  been  given,  there  would 
^till  have  been  no  person  to  be  found  upon  whom  the 
party  to  whom  notice  was  omitted  to  be  given  might 
call  for  the  money ;  but  here,  at  least  one,  and  perhaps 
two  persons,  are  in  that  situation.     For  the  defendant 
might  have  called  on  Lough  and  Co.  to  pay  the  money, 
and  I  think,  too,  that  he  might  have  called  upon  the  ac- 
ceptor Gordon  to  do  so.    It  is  not  necessary,  however,  to 
decide  that  question,  because  his  having  it  undoubtedly 
in  his  power  to  call  upon  Lough  and  Co.  is  quite  sufficient 
to   distinguish   this  case   from  Bickerdike  v.  Bollman. 
There  is,  however,  great  difficulty  in  distinguishing  it 
from    Watwyn  v.  St,  Quintin.       But  I   must  say  that 
I  cannot  assent  to  the   law  there  laid   down ;   for  if 
notice  had  in  that  case  been  given  to  the  drawer,  he 

might 
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might  have  had  his  remedy  over  against  a  third  person.        1820. 
As  I  have  always  thought  that  it  would  have  been  better        — 
never  to  have  considered  knowledge  as  equivalent  to        agamit 
notice,   I  cannot  consent  to  carry  the  law  one  step 
further.     I  think,  therefore,  that  the  present  nonsuit  was 
right. 

Bayley  J.     If  the  drawer  could  have  been  protected 
by  want  of  notice  in  a  case  where  the  giving  of  such 
notice  could  have  been  of  no  use  to  him,  it  would  havd 
been  contrary  to  the  principles  of  law.      The  case  of 
Bickerdike  v.  BoUman  is  therefore  a  right  decision ;  but 
wherever  the  drawer  can  shew  that  the  want  of  notice 
may  produce  any  detriment,    the  case  will  be  very 
different.     Where  he  has  no  e£kcts  in  the  hands  of  the 
acceptor,  that  is  primfi  facie  evidence  that  he  will  not  be 
injured  by  the  want  of  notice;  but  that  primd  fade  pre- 
sumption may  be  rebutted ;  and  if  the  drawer  can  shew 
actual  prejudice,  it  takes  it  out  of  the  case  oi Bickerdike 
V.  BoUman.      One  test  is  this;  suppose  the  drawer 
to  pay  the  bill,  has  he  any  remedy  over  against  a  third 
person  ?    In  the  case  of  Bickerdike  v.  BoUman  he  had 
none;  but  here,  if  the  defendant  had  paid  the  bill,  he 
would  clearly  have  had  a  remedy  over  against  Ijough  and 
Co.  because  they  impliedly  undertook  to  indemnify  him ; 
and  he  would  also,  as  it  seems  to  me,  have  had  a  remedy 
over  against  the  acceptor.      The  case  of  Walvayn  v. 
St.  Ctuiniin  is  very  similar  to  the  present,  and  I  am  not 
sure  that  it  can  be  distinguished  from  it.    That  case^ 
however,  is  inconsistent  with  the  decision  in  Brown  v. 
Mi^ty.  (a)    In  that  case  all  the  parties  to  the  bill  pre- 

(€}  15  &k%tf  2U. 

vious 


i 


Scott. 
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1820.       vious  to  Wood  were  accommodation  parties;  yet  there 
"7  the  defendant,  who  was  one  of  them,  was  protected  by 

ASBuuf  want  of  notice,  in  consequence  of  such  notice  being  held 
to  be  material  to  him  with  respect  to  his  remedy  OTer 
against  Wood^  That  decides  the  present  case.  Besides,  it 
may  also  be  contended,  that  the  drawer  in  this  case  mi^ 
&irly  expect  that  Lcnigk  and  Co.  had  funds  in  the  drawcr'ii 
hands;  and  in  that  case,  it  would  be  very  hard  to  hold 
that  he  might  be  called  upon,  without  any  previous 
notice,  to  pay  the  bill  at  any  time  within  six  years,  and 
after  all  his  transactions  with  Laugh  and  Co.  were  at  an 
end.  On  the  other  point,  I  am  inclined  to  think  that  it  is 
incumbent  on  the  plaintifiSs  to  allege,  in  their  declaration, 
the  want  of  effects,  in  order  to  excuse  notice.  If  notice  be 
averred  to  have  been  given,  it  seems  to  me  it  ought  to 
be  proved ;  and  the  proof  of  circumstances  which  excuse 
the  giving  of  notice,  does  not  seem  to  me  to  be  ad  idem 
with  such  an  averment.  Possibly,  however,  it  mi^t 
be  considered  that  such  circumstances  would  be  evidence 
of  notice,  inasmuch  as  they  would  be  evidence  that  the 
party  knew  the  bill  would  be  dishonoured.  It  is  not 
necessary,  however,  to  decide  that  question,  as  I  am 
clearly  of  opinion  that  a  notice  in  this  case  was  re- 
quisite. 

HoLROYD  J.  I  am  of  the  same  opinion.  The  uni- 
versal rule  which  prevailed  until  the  decision  of  Sicker^ 
dike  V.  BoUman  was,  that  notice  of  dishonour  must  be 
given  to  the  drawer  within  a  reasonable  time,  in  order 
that  he  might  have  recourse  to  such  remedy,  against 
any  other  person,  as  the  law  would  give.  In  that  case, 
however,  the  necessity  of  giving  such  notice  was  dis- 
pensed with,  upon  the  ground  that  there  no  possible 

detri- 
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detriment  could  arise  to  the  drawer  from  want  of  notice,  i  820* 
which  circumstance  was  adverted  to  by  BuUer  J.  in 
his  judgment.  That  case  has  been  also  considered  *^nti 
as  proceeding  on  the  ground  of  fraud,  and  it  is  put 
upon  that  ground  by  Lord  Alvaney  and  by  Heath  and 
C^mdr^  Justices,  in  Clegg  v.  Cotton  {a\  which  was  sub- 
sequent to  the  decision  of  Wahyn  v.  St.  Qjuintin.  If  a 
party  has  no  effects  in  the  drawee's  hands,  and  has  no 
reason  to  expect  that  the  bill,  when  presented,  will  be 
paid,  he  is  not  to  expect  notice  to  be  given.  And,  besides, 
his  knowledge  of  the  fact  that  the  bill  will  be  disho« 
noured,  is  evidence  from  whence  a  jury  might  presume 
that  he  had  notice.  And,  therefore,  either  upon  the 
ground  of  fraud  or  of  knowledge,  the  case  of  Bicker* 
dike  V.  BoUman  may  be  supported.  But  neither  of  those 
grounds  apply  here.  For  here  the  party  who  has  only 
lent  his  name  as  a  surety  is  guilty  of  no  fraud,  and  the 
want  of  notice  may  be  of  the  greatest  importance  to 
him,  by  preventing  him  from  having  recourse  to  the 
persons  in  favour  of  whom  he  drew  the  bill.  It  seems 
to  me,  therefore,  that  in  this  case  the  general  rule  of 
law  ought  to  prevail.  As  to  the  other  point,  I  think 
that  where  a  person  draws  on  his  own  account,  and  at 
the  same  time  knows  that  the  bill,  when  presented,  will 
be  dishonoured,  the  general  allegation  of  notice,  as  in 
this  declaration,  would  be  sufficient.  It  is  not,  however, 
necessary  to  decide  that  point  in  this  case,  inasmuch  as 
it  is  quite  clear  that,  upon  tlie  first  point,  our  judgment 
must  be  for  the  defendant. 

Rule  discharged.  .(£} 

(a)  3  J?.  4-  P.  t4i. 
{b)  Beit  J.  WM  absent  from  indiipotition. 
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j/imAiy,  Short  against  M^Cartht. 

June  5th.  ** 

^S3r!!Li^  Declaration  stated,  that  before  the  making  of 

•tabrMch.  that         the  promise  on   the   1st   November,  1812,  it  had 

the  defendant  '^ 

did  not  dili-       been  represented  to  the  plaintiff,  that  one  Joseph  BenmH 

genUy  and  nif-  ^  r  »  J  -^ 

identlj  make  a  worlk  did,  by  his  will,  bequeath  unto  John  Watkms  and 

aearch  at  the 

Bankoffn^.  AoTon  Powellj  700/.  five  per  cent  bank  annuities,  stand- 
tain  whether*  ^^g  ^^  ^1^  name,  in  the  books  of  the  Governor  and  Comr 
Standing  in  P^^y  ^^  ^^  Bank  of  England^  upon  trust,  to  permit  his 


^^^™®  ^       wife  to  receive  the  dividends  during  her  life ;    and,  after 
the  defendant     her  decease,  to  transfer  the  same  to  such  persons  as  one 

havinebeenem- 

plojed  as  an       Mofy  Shaufi  should  direct.  The  declaration  then  stated, 

attornej  so  to 

do :  The  omis-  that  Bennywortk  died  without  altering  his  will,  and  that 

sion  to  ffwrb 

took  place  mora  Elizabeth  Bennyaxnih  was  living,  and  entitled  to  the  pro- 
bed ac^on*  du<^  of  ^^  l'^^^  annuities,  during  her  lifi^  and  that 
thoi^^it  was  ^aty  Shaun  had  power  to  sell  the  same,  subject  only  to 
b^^tS^IEStiff  the  life  interest  of -EtfaifcM  Benm/tBoHhi  and  that  it  had 
tiU  within  the     i^een  proposed,  that  Mary  Shaun  should,  in  oonaider- 

six  Tears.  ir     ir  ^ 

Held,  the         ation  of  S40/^  to  be  paid  to  her  by  the  plaintiff,  sell  and 

ttatute  of  limit- 
ations haTinff     dispose  of  the  said  bank  annuities,  subject  to  the  life 

tiMt  upon  this  estate ;  and  thereupon,  in  consideration  that  the  plain- 

ation,^the      *  ^ifif  ^^  the  request  of  the  defendant,  had  retained  and 

Mten^tledrto  ^^P^^y^  ^*™>  then  being  an  attorney  of  this  court,  fiir 

'"^^*   ^,  reasonable  fises  and  reward  to  him  in  that  behal£  to  as- 

Onthedis-  ' 


made,  the 

dii 

die 


certain  whether  the  said  sum  of  700/.  five  per  cent*  bank 
annuities,  was  standing  in  the  books  of  the  Bank  of 
•  from  Uie    England^  in  the  names  of  J.  Watkins  and  A.  PaweB,  or 
clerk,  and  that  of  auy  Other  person,  for  the  benefit  of  EUzabeth  Bam^ 

he  wasre- 
nonable: 
Raid,  thatupdn  tint  record^  inch  im  scknowledgmeiit  was  not  sufficient. 


M*CAftTBr. 


IN  THE  First  Year  of  GEORGE  IV.  627 

iwrthj  during  her  life,  and  for  that  of  such  person^  ott       1820. 
her  decease,  as  Mary  Shatm  should  direct.     The  de^        ' 

^  Short 

fendant  undertook,  and  promised  the  plaintiff,  to  per*    ^J^^*^ 
form  and  fulfil  his  duty  in  the  premises.    Breach,  that 
although  it  was  the  duty  of  the  defendant  diligently  and 
sufficiently  to  search  at  the  Bank  of  England^  in  order 
to  ascertain  whether  such  sum  700/.  five  per  cent  bank 
annuities  was  standing  in  the  names  of  J.  Watkins  and 
A»  Pavoell,  or  either  of  them,  at  the  Bank  of  Englandf 
he,  defendant,  did  not  diligently  and  sufficiently  search 
at  the  Bank  for  that  purpose,  but  afterwards  falsely  re- 
presented and  affirmed   to  the  plaintif]^  and   caused 
the  plaintifiP  to  believe,  that  the  sum  of  700/«  five  per 
cent,  bank  annuities  was  standing  in  the  names  of  the 
said  t/.  Watkins  and  A.  PoweUj  for  the  benefit  of  Elizon 
beth  Bennyiwrthj  during  her  life,  and  for  the  benefit  of 
such  persons,  on  her  decease,  as  Mary  Shatm  should 
direct;  by  reason  whereof,   defendants  paid  to  Mary 
Shaun  the  said  sum  of  340/.  as  the  consideration  for 
the  purchase  of  her  interest  in  the  said  supposed  sum 
of  700/.  five  per  cent,  bank  annuities,  whereas  in  truth 
and  in  fact,  the  said  sum  of  7002.,  five  per  cent,  bank 
annuities  was  not  standing  in  the  names  of  John  Wat" 
kins  and  Aaron  Paooellj  or  in  the  name  of  either  of  them, 
or  in  the  name  of  any  person,  for  the  benefit  of  Eliza' 
beth  Bennyworthf  during  her  life,  and  of  such  persons, 
on  her  decease,  as  Maty  Shaun  should  appoint,  so  that 
the  defendant  lost  his  34<0/.,  and  was  put  to  great 
charges  and  expenses.     Plea,  first,  general  issue.     Se- 
condly, that  the  cause  of  action  did  not  accrue  within 
six  years.     At  the  trial,  before  Abbott  C.  J.,    at  the 
London  sittings  after  last  Hilary  term,  it  appeared  in 
evidence,  that  in  DcQcmberj  1812»  the  plainti£^  having 
Vol.  III.  T  t  agreed 
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1820.  agreed  to  giva  S40L  for  the  700/.  bank  amuiiiieib  to 
""""*  Mrs,  Shauru  for  her  interest  in  the  stock,  applied  to  the 
asainst  defendant,  who  was  an  attorney,  for  the  purpose  of 
having  the  bargain  carried  into  effect.  The  instrnctioiis 
fitated  by  the  witnesses  to  have  been  given,  wefe^  dmt 
the  defendant  should  see  that  every  thing  was  rif^ 
The  deeds  were  accordingly  prepared  and  exeaited  it 
the  time^  and  the  money  was  then  paid  by  the  phun- 
tiff.  It  subsequently  turned  out,  that  no  leoquirifes 
had  been  made  at  the  Bank  of  England^  and  that  there 
was  no  such  stock  standing  in  the  trustees*  names,  to 
which  Mrs.  SAaun  was  entitled.  This  discovery  was 
made  in  August^  1818,  and  the  defendant,  on  being  thai 
applied  to,  said  that  it  was  owing  to  an  omission  of  his 
clerki  and  that  he  was  responsible.  The  jury  found  s 
verdict  for  the  plaintiff.  Scarlett^  in  last  Easier  term, 
having  obtained  a  rule  nisi  for  setting  aside  this  verdict, 
and  for  entering  a  nonsuit, 

Tindal  now  shewed  cause,  and  contended,  first,  thst 
the  cause  of  action  did  not  accrue,  till  the  period  of  the 
discovery  of  the  defendant's  negligence  by  the  plaintiff 
which  was  admitted  to  have  been  made  in  August^  1818. 
If  this  be  not  so,  it  will  only  require  a  certain  d^^ree  of 
caution  to  prevent  the  discovery  of  the  negligence  for 
the  period  of  six  years,  and  then  the  party  will  be  whdly 
without  a  remedy.  In  Bree  v.  Holbech  (a),  it  is  laid  down, 
that  in  cases  of  fraud,  the  statute  of  limitations  only 
runs  from  the  time  when  the  fraud  is  discovered.  That 
principle  ought  to  govern  the  present  case.  In  Battletf 
V.  FauUcnei'  {b)  the  breach  was  known  to  the  plaintiff  more 
than  six  years  before  the  commencement  of  the  soiti 

(a)  2^01^.  654»  (6)  Jnte,  SOO. 
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W^cl^  a£g)r43  a  distinction  from  the  present  casie.    But  1820. 

at  al}  evaijts,  the  subsequent  promise  takes  this  case  out  ■ 

of  l^e  ^tute*    The  maxim  of  the  law  is  quilibet  renmL-  against 


c^e  pqU^t  juri  pro  se  introducto ;  and  here  the  defend- 
ant has  wWfed  his  right  of  insisting  on  the  deSsnc^ 
given  by  the  statute.  Dickson  v.  Thomson  (a)  idiews  the 
/difiference  between  an  acknowledgment  and  a  promise. 
This  is  the  case  qf  a  promise,  and  that  distinguishes  it 
from  BoydeU  v.  Drummond.  (b) 

Scarlett  and  Chitty,  contra.  The  reason  why  the  sub* 
sequent  promise  takes  the  case  out  of  the  statute  is,  that 
the  previous  debt  forms  a  good  consideration  for  it,  and 
so  enables  the  party  to  declare  upon  that  subsequent 
promise.  But  here  the  party  has  not  declared  upon  the 
subsequent,  but  on  the  original  promise,  which  was  a 
Vjery  different  one.  The  evidence,  therefore,  if  the 
subsequent  promise  be  relied  on,  does  not  support  the 
declaration.  BoydeU  v.  Dn^mmond  is  a  distinct  autho- 
rity to  shew,  that  an  acknowledgment  like  the  present  is 
not  sufficient.  Here  there  is  no  fraud  on  the  part  of  the 
defendant,  but  only  negligence,  and  the  doctrine  to  be 
found  in  Bree  v.  Holbech  does  not  apply:  and  the  de- 
cision of  the  Court  there  is  precisely  in  point  for  the  dft^ 
fendant.  The  circumstance  of  knowledge  can  make  i^o 
difference.  In  ejectment,  a  party  is  barred  afler  an 
oipission  to  sue  for  twenty  years.  But  in  most  casqsi 
that  omission  arises  from  his  ignorance  of  the  validity  qf 
his  claim.  The  statute  which  makes  some  exceptions,  does 
not  mention  want  of  knowledge  as  one,  and  the  Courtf 
therefore,  will  not  introduce  it  now  for  the  first  time. 

(a)  2  Shower,  126.  (6)  StjSampb*  162. 

T  t  2  Abboti 


agi 


AETHT. 
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1820.  Abbott  C.  J.    This  is  an  application  to  enter  a  non- 

-  suit ;  and,  upon  fall  consideration  I  am  of  opinion  that 

Short 

agamst  BL  uonsuit  ought  to  be  entered.  If  the  plaintiff  can,  ooa* 
sistently  with  the  rules  of  law  rely  upon  the  subsequent 
promise,  he  may  do  so,  upon  a  new  declaration  spedaUy 
framed  for  that  purpose.  But  I  am  of  opinion,  that  he 
cannot  do  so  upon  a  declaration  in  this  form.  If  his  want 
of  knowledge  of  the  actual  injury  sustained^  till  within 
the  period  of  six  years  anterior  to  the  commencement  of 
this  action,  be  sufficient,  it  will  be  competent  for  him  to 
avail  himself  of  that  hereafter.  Upon  the  present  de- 
claration, I  cannot  say  that  the  cause  of  action  there 
stated  arose  within  six  years  before  the  conmiencemeiit 
of  the  present  action :  for  the  cause  of  action  there 
stated,  is  the  omission  of  the  defendant  to  make  due  in- 
quiries at  the  Bank.  Leaving  it,  therefore,  open  to  the 
plaintiff  to  avail  himself  of  these  points,  in  case  he 
shall  be  advised  to  bring  a  fresh  action,  I  am  of  opt* 
nion,  that,  in  the  present  case,  a  nonsuit  must  be  en- 
tered. 

Batuey  J.  Upon  these  pleadings  I  am  of  opinion, 
that  the  plaintiff  is  not  entitled  to  recover.  This  de- 
claration states,  that  the  defendant  was  retained  to  as- 
certain whether  a  sum  of  money  was  standing  in  the 
books  of  the  Bank  of  England,  in  the  names  of  certain 
persons,  and  that  he  neglected  diligently  and  sufficiently 
to  search  in  the  books  of  the  Bank  of  England  for  that 
purpose,  by  reason  of  which  the  plaintiff  sustained  the 
loss  in  question.  Now  all  these  facts  existed  above  six 
years  before  the  action  was  commenced.  The  defaod* 
ant's  promise,  his  negligence^  the  payment  of  the  mtxaej 

by  the  plaintiffi  in  ^hort^  the  whole  caus€  of  action 

exifted 


M'Cambt* 
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existed  above  six  years  ago.     Mr.  TindaT^  argument  is       1 820* 
this,  that  as  the  plaintiff  did  not  know  the  injury  he       " 

Shoet 

had  sustained,  till  within  the  six  years,  the  cause  of  ^  agamu 
action  had  not  accrued ;  but  I  think  the  cause  of  action 
accrued  from  the  time  the  breach  took  place.  If  the 
want  of  knowledge  could  take  the  case  out  of  the 
statute  of  limitations,  it  would  be  competent  to  the 
plaintiff  to  state  this  in  his  replication ;  and  the  same 
observation  applies  to  the  subsequent  promise.  The 
common  cases  of  acknowledgment  are  entirely  different. 
There  the  acknowledgment  raises,  by  implication,  the 
same  promise  as  that  stated  in  the  declaration.  But 
the  declaration  must  be  so  framed  as  to  agree  with  the 
acknowledgment,  and,  therefore,  in  an  action  by  an  ex« 
ecutor,  upon  promises  to  the  testator,  in  his  life-time^ 
it  is  not  sufficient,  in  answer  to  a  plea  of  the  statute 
of  limitations,  to  give  in  evidence  an  acknowledgment 
to  the  executor  within  six  years.  In  this  case,  there  is 
no  promise  stated  in  the  declaration,  to  which  this  ac* 
knowledgment  can  apply.  Upon  these  pleadings,  there- 
fore, I  am  of  opinion,  that  a  nonsuit  must  be  entered. 

HoLROYD  J.  The  issue  upon  the  record  is,  whether 
the  cause  of  action  stated  in  the  declaration,  accrued 
within  six  years:  and,  as  I  am  of  opinion,  that  the 
cause  of  action  accrued  from  the  time  of  the  breach 
of  duty  by  the  defendant,  and  not  from  the  time  of 
its  discovery  by  the  plaintiff,  it  follows  that  a  non-* 
^t  must  be  entered.  In  the  case  of  a  subsequent 
promise,  iu  order  to  take  a  debt  out  of  the  statute  of 
limitations,  the  subsequent  promise  must  agree  with  the 
original  promise  stated  in  the  declaration ;  and,  there- 
fore^ it  has  been  frequently  heldy  that   a  subsequent 
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seknowledgment  to  an  ^ecutor,  will  ndt  sitppdit  ft 
cldratioHj  framed  on  promised  td  the  testator,  becailW 
the  question  upon  the  record  is,  whether  the  promi^ 
was  made  to  the  testator  within  six  years.  The  qaesthdi 
Ufifon  this  record  is,  whether  the  neglect  of  the  defend- 
mt  took  place  within  six  years.  The  plea  of  Alt 
dft&ndant  has  been  proved^  and  the  subsequent  acknow- 
ledgment,  although  it  may,  perhaps,  give  a  new  right  rf 
aetion  upon  a  declaration  specially  framed  fi>r  that  por^ 
pbie^  do^  not  establish  the  issue  upon  this  record,  and 
does  not  entitle  the  plaintiff  to  recorer:  Tliis  rule  fir 
entering  a  nonsuit  must  be  absolute,  (a) 

(a)  JBeit  J.  was  absent  finom  indispositioii. 


Dos,  Demise  of  Le  Chevalier,  agmnst  Huth- 

WAITB  and  Another. 


Devisatojgrj).  T7JECTMENT,  on  the  demise  of  S.  F.  Le  CheoaUer, 

for  life,  with  re-    JL-i  . 

znainder  to  the  and  KetuToh  Mary^   his   wife.     Plea,  not  guilty. 

first  son  of  C*2}«   .  ..  •    -t  %    n 

in  tail  male,  and  The  cause  was  tried  before  HolroydS.  at  the  Nottingham 

in  default  of 

issue'  to  his  second  son  in  tail  male^  and  in  default  of  his  issue  to  the  third,  fdurth,  fifth^  and 
dxth  sons,  in  tail  male,  severally  and  successively,  in  remainder,  one  aher  another,  in  older  and 
course  as  they  respecdrely  should  be  in  seniority  of  age  and  priority  of  birdi ;  t^e  sercnl 
and  respective  heirs  male  of  all  and  every  son,  every  elder  of  such  sons  and  his  heirs  male 
being  preferred  to  atad  to  take  befor^  the  yoiinger ;  and  in  default  of  such  issae*  then  totht 
first,  second,  third,  fourth  and  all,  &c.  the  daughters  of  C»  D.  and  tlieir  issue,  severally,  sac- 
cenively,  and  in  remaiilderi  &c.  as  in  this  Umitatioii  to  the  sons,  the  elder  being  always  ptt^ 
ferred  to  and  to  take  before  the  younger;  and  in  default  of  any  such  issue,  then  to  G'ff; 
the  eldest  son  of  T.  ff.,  of  NotHnghani,  for  life,  with  limitaiion  to  his  first  ahd  othfef  soni 
and  daughters  similar  to  those  to  the  children  of  C.  D.g  and  in  default  of  such  isnie,  to 
S'Jff^  second  son  of  T»  H,,  of  Nottingham,  for  life,  with  precisely  the  sanife  limitttions  to 
his  first  and  other  sons  and  daughters  as  in  the  preceding;  and  in  defoult  of  such  ism^  ts 
J,  ff.f  the  third  son  of  T.  S.,  of  Nottingham y  for  life;  with  remainder  to  his  chddreli, 
as  in  the  preceding  limitations.  S.  H,  was  in  fact  the  tlwrd  and  J.  J^.  the  second  wan  af 
T.  H,  of  Nottingham :  Held,  that  evidence  of  the  state  of  the  tesutor's  famUy,  and  btb« 
circumstances,  was  admissible  to  shew  whether  he  had  mistaken  the  nan^e  of  the  devisea  dr 
not ;  and^  upon  such  evidence  being  given,  that  it  became  a  question  of  fact  for  the  jdaj^ 
wh^er  tiie  mMke  was  in  tfat  name  or  in  ibe  d^kiiptioii; 

Sluing 
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j^pring  assizes^  1817$  when  a  verdict  was  fijund  for  thd  1820. 
plaintiffs,  subject  to  the  opinion  of  the  Court  of  Com- 
mon  Pleas  on  a  special  case,  with  liberty  to  either  party  ag^amt 
to  turn  the  same  into  a  special  verdict.  The  Court  en 
Commoti  Pleas  gave  judgment  for  the  defendants.  The 
case  was  then  turned  intd  a  special  verdict,  and  removed 
into  this  court  by  writ  of  error.  The  special  •  verdict 
stated  the  following  &ct8 :  George  Donstqn  was  seised 
of  the  tenements  in  question  in  fee,  and  on  the  17th 
May^  1781,  by  his  last  will  in  writing,  duly  executed 
and  attested  for  the  passing  of  real  estates,  after  be** 
queathing  several  legacies,  and,  amongst  others,  the  sum 
of  1000/.  to  all  and  every  the  children  of  John  Huth^ 
waitej  of  the  town  of  Nottingham^  mercer,  to  be  equally 
divided  amongst  them,  devised^  subject  to  certain  an- 
nuities mentioned  in  the  will,  all  his  real  estates  what* 
soever,  including  the  premises  for  which  the  action  was 
brought,  to  certain  trustees  therein  named,  upon  the 
following  trusts ;  to  the  use  of  Starkie  Donsion^  soA  of 
Henry  Donstoti,  for  life^  with  remainder  to  the  first  son 
of  Starkie  Donston^  in  tail  male,  and  in  default  of  such 
issue,  to  the  second  son  oi Starkie  Donston^  in  tail  male; 
and  in  default  of  such  issue^  to  the  third,  fourth,  fifth, 
sixth,  and  all  and  every  other  son  and  sons  oi  Starkie 
Donston^  severally  and  successively  in  remainder^  one 
after  another,  in  order  and  course  as  they  respec- 
tively should  be  in  seniority  of  age  and  priority  of 
birth,  the  several  and  respective  heirs  male  of  all  and 
every  such  son  and  sons,  every  elder  of  such  sons,  and 
his  heirs  male  being  always  preferred,  and  to  take  be- 
fore the  younger;  and  in  de&ult  of  such  issu^  there 
were  similar  limitations  to  the  first,  second,  third,  fourth, 
and  all  other  daughters  of  the  said  Starkie  Donston^  and 

T  t  4  their 
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18201       their  issue  severally,  suocessivety,  and  remainder,  000 
'       after  another,    in  order  and  course   as   tfaey  should 

Hpmnk       respectively  be  in  seniority  of  age  and  priority  of  birtli; 
and  among  the  several  heirs,  every  elder  of  sach  daogii* 
ters  being  always  preferred,  and  to  take  befiire  tiie 
younger;  and  in  de&ult  of  such  issuer  to  George  Ihtk* 
waiUf  the  eldest  son  of  J(An  HutkoMite^  of  Nottingham^ 
mercer,  for  life,  remainder  to  the  first  s(hi  of  Georp 
Htdhwaite  in  tail  male;  and  in  default  of  such  issuer  to 
the  second  son  of  George  Htdhwaite  in  tail  mal^  re- 
mainder to  the  third,  fourth,  fifth,  sixths  and  all  and 
every  other  son  and  sons  of  George  Hutkwaiie  severally 
and  successively  in  remainder,  one  after    another  in 
order  and  course  as  they  should  respectively  be  in 
seniority  of  age  and  priority  of  birth,  and  the  several 
and  respective  heirs  male  of  such  son  and  sons,  eveiy 
elder  of  such  sons,   and  the  heirs  male  of  his  bodj, 
being  always  preferred,  and  to  take  before  the  younger 
of  them,  and  the  heirs  male  of  his^  body :   then  there 
were  the  same  limitations  to  the  first,  second,  and  other 
daughters  of  George  Htdhwaite  as  to  those  of  Starkk 
Donston ;  and  then,  in  default  of  such  issue,  to  Stoke' 
ham  Htdhwaitey  second  son  of  John  Htdhwaite^  for  lifi^ 
with  remainder  to  his  first  and  other  sons  and  daugh- 
ters, in  the  same  terms  as  in  the  preceding  limitations ; 
and  in  de&ult  of  his  issue,  to  John  Htdhwaite^  the  third 
son  qf  the   abaue^mentioned  John   HtdJnoaite^   for  lifi^ 
with  remainder  to  bis  first  and  other  sons  and  daughten 
in  strict  settlement  as  in  the  preceding  limitations ;  and 
in  default  of  such  issue,  to  Cornelius  Htdhwaite,  the 
youngest  of  the  sons  of  the  said  John  Htdhwaite,  for  life^ 
with  remainder  to  his  children  in  strict  settlement ;  and 
in  de&ult  of  his  issue^  to  E.  Dalzel  for  life,  with  re- 
mainder 
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maindo:  to  bis  children  in  strict  settlanent  (a) ;  and  in       ISSCh 
de&ult  of  his  issue,  to  George  Nani,  with  remainder  to       "J_^" 
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ISSOi       his  ohildr^,  idso  in  strict  settlement  |  and  in  de&uk  of 
.  his  issuei  to  Christopher  Neml^  with  remainder  to  iiii 

oga^Mf        children  in  strict  settlement;  and  in  default  of  his  issaei 
to  Edward  Nevil  for  life,  with  remainder  to  his  children 
in  strict  settlement;  and  in  default  of  his  issuer  to  the 
testator's  right  heirs  for  ever.     At  the  date  of  the  will 
Stdrkte  Donston  was  the  nearest  relation  to  the  testator 
on  the  side  of  his  father,  and  the  sons  of  John  Huth' 
^baiUy  of  the  town  of  Nottingham^  mercer,  were  his  next 
nearest  relatiohs.     The  testator  died  in  1784,  seised  of 
the  premises  in  question^   without  revoking  his   wilL 
Marine  tyonston  died  without  issue  in  the  lifetime  of  the 
testator.     Upon  the  death  of  the  testator  George  Huth- 
waite^  th^  eldest  son  of  John  Huthwaite^  oi  Nottingham^ 
enteried  Ujpon  the  premises  under  the  will,  and  died 
without  issue  of  his  body  in  March^  1817*     John  JfLdi' 
waite  was  the  second  son  of  John  Huihwaite^  of  Not' 
tingham^  and  he  died   in  March,   1788,  leaving  issue 
Keturah  Mary^  the  wife  of  S.  H*  Le  Chevalier,  and  Stoke- 
ham  Huthwaite  was  the  third  son  oi  John  Huih^axiitey  dl 
Nottingham,  and  he  died,  leaving  issue  Stokekam  Huth- 
waite, one  of  the  defendants,  his  eldest  son.  Mary  Le  Che- 
valier  was  the  heir  at  law  of  George  Donston  the  testator. 
It  th^  stated  the  demise  by  the  lessor  of  the  plaintil^ 
and  an  ouster  by  the  defendant. 

ShadweU,  for  the  lessor  of  the  plaintiff.  Under  this 
devise  John  Huthwaite,  the  second  son,  takes  the  estate 
before  Stokeham  Huthwaite.  The  devise  is  to  Stokekom 
Huthwaite  by  name^  but  by  description  to  John  Huth- 
waite, who  is  the  second  son.  The  name  and  the  de- 
scription are  wholly  inconsistent  with  each  other ;  and 
the  question  is,  what  the  intention  of  the  testator  was. 

Va»X 
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That  intention  is  to  be  collected  from  the  whole  of  the        1820. 
will,  and  it  is  evident  that  in  the  disposition  of  his  pro^-        "■""" 

Dob 

perty  he  had  regard  to  priority  of  right  as  founded  on  agahm 
priority  of  birth ;  his  intent  was  that  his  estate  should 
go  in  the  same  order  as  it  would  have  gone  if  he  had 
died  intestate*  Six  different  devisees  are  designated  bjr 
name  in  the  will ;  to  each  of  these  he  gives  an  estate  fot 
life,  with  remainders  in  strict  settlements  their  childreil 
in  every  case  being  preferred  according  to  priority  of 
birth.  To  adopt  the  construction  contended  for  on  the 
other  side  would  be  inconsistent  With  every  other  r^ 
striction  and  regulation  contained  in  the  willj  and  con- 
trary, therefore,  to  the  general  intention  of  the  testatdf. 
It  will  be  contended  in  this  case^  that  the  name  must 
prevail  over  the  descripticm;  but  the  application  of 
names,  and  the  situation  in  which  the  parties  standi  are 
circumstances  only  by  which  it  is  to  be  collected  who 
was  the  individual  intended  to  take  und«r  the  will.  The 
name,  indeed,  is  one  material  circumstance ;  but  there 
may  be  others  in  the  disposition  of  the  property^  which 
are  sufficiently  strong  to  shew  that  there  is  a  mistake 
in  the  name^  and  that  the  intention  was  that  another 
person  should  take*  From  the  whole  of  this  will  it  is 
evident,  that  the  intention  of  the  testator  was,  that  in 
every  case  the  second  son  should  take  before  the  third. 
There  is  a  mistake  either  in  the  name  or  in  the  descrip- 
tion. It  is  impossible  that  the  testator  should  have  been 
mistaken  with  respect  to  the  order  of  succession,  and 
he  may  have  been  mistaken  with  respect  to  the  names 
of  the  parties.  Putting  it,  therefore^  on  the  ground 
of  probability,  the  safer  course  would  be  that  the  de- 
visee should  take  according  to  the  order  of  succession. 
There  are  many  cases  to  be  found  in  the  books,  both 

with 
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1820«       with  respect  to  deeds  and  wills,  where  the  names  of 
"        the  grantees  or  devisees  have  been  mistaken,   and  tbe 

agama  Courts  have  collected  the  intention  from  the  whole  of 
the  instrument,  and  corrected  the  mistake.  In  Co. 
Litt.  3.  a.  it  is  said,  ^^  A  wife  is  a  good  name  of  pur- 
chase without  a  christian  name,  and  so  it  is  if  a  cfam- 
tian  name  be  added  and  mistaken,  as  Em  for  Emefyn^ 
&a,  for  utile  per  inutile  non  vitiatur."  Here  the  party 
is  sufficiently  described  as  a  second  son,  and  the  name 
may  be  rejected  as  useless.  In  the  same  passage  Lord 
Coke  says,  "  If  lands  be  given  to  Robert  Earl  of  Pem- 
broke, where  his  name  is  Henry ;  to  George  Bishop  of 
Norwichy  where  his  name  is  John ;  and  so  of  an  abbot ; 
for  in  these  and  the  like  cases  there  can  be  but  one  of  that 
dignity  or  name ;  and,  therefore,  such  a  grant  is  good,  al« 
beit  the  name  of  baptism  be  mistaken."  In  3  Leon.  p.  18. 
case  44.  there  is  this  case,  ^^  Lands  were  given  to  the 
mayor,  chamberlain  of  the  hospital  of  Saint  Barthdo' 
mew,  London,  whereas  they  were  incorporated  by  another 
name;  yet  the  devise  is  good  by  Weston  and  Dyer,  which 
Manix>ood  also  granted,  because  it  shall  be  taken  according 
to  the  intent  of  the  devisor;  and  it  was  said  by  Weston, 
"  If  lands  be  devised  to  A.,  eldest  son  of  B.,  although  that 
his  name  be  W,,  yet  the  devise  to  him  is  good,  because 
there  is  sufficient  certainty.*'  In  Pitcaime  v.  Erase  {a\  the 
devise  was  to  William  Pitcaime,  the  eldest  son  of  CAarles 
Pitcaime,  of  T'wickenham  ;  the  name  of  the  eldest  son 
was  Andrew,  and  this  was  held  to  be  a  good  devise  to 
him,  so  that  the  description  was  preferred  to  the  name; 
and  it  is  there  said,  "  that  the  rule  is  the  same  in  the 
civil  law;  as,  for  instance,  where  the  testator  devised 

(o)  FincKt  lUportt,  40J. 
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lands  or  tenements  by  a  wrong  name,  if  this  mistake  ap*        1820. 
pears  otherwise  by  circumstance,  so  that  the  will  of  the 
testator  may  be  sufficiently  known,  the  legacy  shall  have        agaimi 
its  effect,  though  the  true  name  is  mistaken.    Dom.  1*, 
vol.  54."     In  Thomas  v.  Thomas  {a)  the  devise  was  to 
my  grand-daughter,   Mary  Thomas^  of  UechUoyd^  in 
Merihyr  parish ;  and  at  the  time  of  the  testator's  death, 
he  had  a  grand  daughter  of  the  name  of  Elinor  EvanSf 
who  lived  at  UechUoydy  in  Merihyr  parish,  and  a  great 
grand  daughter,  Mary  Thomas^  who  lived  elsewhere, 
some  miles  from  Merihyr  parish ;  the  devise  was  held 
void  for  uncertainty.    In  that  case,  although  the  devisee 
was  designated  by  name ;  yet,  inasmuch  as  the  descrip- 
tion was  inconsistent  with  the  name,  it  was  held  to  make 
the  devise  void.    The  name,  therefore,  is  rejected,  when 
the  Court  clearly  see,  from  other  circumstances,  what 
the  intention  of  the  testator  was.     In  Smiih  v.  Coney  {}i)y 
the  virill  gave  a  legacy  to  the  Reverend  Charles  Smiih,  of 
Siapleford  Tawney,  in  the  county  of  Essex ;  there  was  a 
person  of  the  name  of  Richard  Smiih,  answering  the  de- 
scription in  the  will,  and  there  was  an  officer  in  the 
army  of  the  name  of  Charles  Smith,  known  to  the  testa- 
trix.    It  was  held,  however,  that  the  Reverend  Richard 
Smith  was  entitled  to  the  legacy.     The  description  wad 
there  preferred  to  the  name.   These  cases  shew,  that  the 
name  is  only  one  circumstance  by  which  a  party  may  be 
designated ;  and  if  it  appear,  from  other  circumstances, 
that  another  person  was  intended,  the  Court  will  con- 
strue the  will  according  to  the  general  intention  of  the 
testator.     Here,  it  does  sufficiently  appear,  from  the 
whole  of  the  mil  taken  together,  that  the  testator  in- 

0 
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169a       tiQdad  ^Join  fliOhwaiU  should  take  tbtf  lestato  befeie 
-  the  third  son.     If,  however,  the  devUe  is  void  for  ua* 

offifnit        certainty,  the  lessor  of  Uie  plaintiff  is  entitled  to  repOFer 
as  hjeir  at  law* 


Dermatif  contra*  John  Hutkwaite  cannot  ^la^  under 
a  devise  to  Stokeham  Hutkaoaite,  althoug^i  the  latter  be 
improperly  described  as  the  /second  son.  The  maxioi  of 
law  applies  in  this  case  (a),  ^^  ve^rit^  nonunis  toUei 
errorem  demopstrationis,"  for  the  devisee  is  here  righi]^ 
designated,  both  by  his  christian  an4  surname.  Iftber^ 
had  been  no  devise  subsequent  to  that  to  StakehoM  Hu- 
thwaite^  the  case  would  pot  have  admitted  of  argument 
The  argument  on  the  other  side,  assumes  that  the  tes- 
tator could  have  no  reason  for  preferring  the  third  to 
the  second  son,  but  nothing  appears  to  shew,  that  the 
third  son  may  not  have  j^een  the  objepf;  of  sdection 
from  motives  of  personal  affection;  and  the  mistake 
may,  therefore,  as  well  be  in  the  description  as  in  the 
name.  In  Dyer^  119  a.  jd/.  7*9  it  is  said,  if  an  obligation 
made  to  «7. 5.,  son  and  hpir  of  G.  5.,  when,  in  truth,  be 
is  a  bastard,  or  as  the  book  9  Edw.  4.  29  b.  is,  s 
woman  was  bound  by  the  name  oi  Alice  S.,  wife  of  J.&y 
and  in  truth  she  was  a  widow ;  or  contra,  if  she  be 
called  widow  while  she  is  a  feme  covert,  these  words  art 
only  nugatory.  In  Lord  Evei^s  v.  Strickland  (6),  a  convey? 
ance  was  made  to  Rodolph  Evers,  Knight,  Lord  EverSf 
at  that  tin^e  he  was  not  a  knight,  or  known  as  such ;  it 
was  held,  however,  that  he  might  take  under  the  des^, 
and  it  is  there  said,  that  the  addition  of  knight,  tl^)ugh 
false,  should  not  take  away  the  description  of  the  tru/s 

(a)  Zord  Bacon's  Maxims,  (6)  B%flst%  2if 
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person  to  whom  the  conveyatice  was  made,  but  that  he  1 800. 
ought  to  have  the  same,  being  sufficiently  expressed  by  — — 
the  name  of  Lord  Evers*  These  are  cases,  therefore,  agakut 
where  the  name  has  prevailed  over  the  description.  The 
devise,  in  this  case,  is  to  Stokeham  Hutkwaite  by  napae ; 
there  was  a  person  of  such  a  name,  and  only  one;  the 
devise,  therefore,  cannot  apply  to  any  other  person  who 
is  not  of  that  name.  The  cases  cited  on  the  other  side 
do  not  apply  for  in  all  of  them  it  was  perfectly  clear, 
from  other  circumstances,  that  the  testator  had  mistaken 
the  name.  In  this  case  thai  is  by  no  means  clear.  In 
Thomas  v.  Thomas^  the  devise  was  to  the  testator's  grand- 
daughter, Mary  Thomas^  living  in  Mertkyr  parish ;  Mary 
Thomas  did  not  live  in  Merthyr  parish,  and  was  only  his 
great  grand-daughter,  and  there  was  a  grand-daughter, 
who  actually  did  live  in  that  parish.  In  that  case,  there- 
fore, the  Court  held  the  devise  void  for  uncertainty.  In 
this  case  it  is  contended,  that  the  mistake  in  the  name 
shall  be  a  ground  for  setting  aside  Stokeham  H.  altp- 
gether,  and  introducing  John  H»  In  Pitcaime  v.  Brase 
it  does  not  appear  that  there  was  any  person  of  fhe 
name  of  Charles  Pitcaime^  the  son  of  mUiam  Pitcaime* 
The  same  observation  applies  to  the  casie  in  Leonard ; 
there  was  no  other  corporation  that  answered  tbe  de- 
scription mentioned  in  the  will.  Secondly,  if  this  de- 
vise be  void  for  uncertainty,  the  lessor  will  not  be  en- 
titled to  the  property  as  heir  at  law,  but  Cornelius^  the 
youngest  son,  will  take. 

Shadwelly  in  reply.  The  cases  cited  on  the  other 
side,  are  distinguishable  from  this,  on  the  ground  that 
here  there  is  another  person  who  answers  the  description 
of  second  son,  which  in  the  will,  is  applied  to  Stokeham 

HutAwaite 
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1 820.  HutJmaite.  In  those  cases,  there  was  no  other  person 
— "^  answering  the  description.  There  was  but  one  Lord 
apAut  Eversy  and  it  does  not  appear,  from  the  cases  pot  in 
Dyer^  that  there  was  any  person  answering  the  de- 
scription of  son  and  heir  of  J.  S.y  or  the  wife  of  J.  & 
Here  there  is  a  person  who  corresponds  completdy  widi 
the  description,  and  that  description  ought  to  be  pre- 
ferred to  the  name,  because  effect  will  thereby  be  givoi 
to  the  general  intention  of  the  testator.  The  same  ob- 
servation applies  to  the  maxim  Veritas  nominis  toilet 
errorem  demonstrationis,  it  assumes  that  there  is  an 
error  in  the  description;  here,  on  the  contrary,  the 
error  is  not  in  the  description,  but  in  the  name. 

CtiT.  ado.  vuU. 

In  the  course  of  Michaelmas  term,  the  Lord  Chief 
Justice  stated,  that  the  Court  had  considered  the  case; 
and  were  of  opinion,  that  evidence  of  the  state  of  the 
testator's  family,  and  other  circumstances,  was  admis- 
sible, and  that  upon  such  evidence  being  given,  the  jarv 
might  find  whether  he  had  made  a  mistake  in  the  name 
of  the  devisee  or  not.  If  no  such  evidence  were  given  st 
the  trial,  it  would  then  be  a  mere  question  of  law  as  to 
the  intention  of  the  testator,  to  be  collected  only  from  the 
will  itself;  upon  which  the  Judge  must  direct  the  jury, 
and  it  would  be  open  to  either  party  to  tender  a  bill  of 
exceptions.  The  Court,  therefore,  thought  that  there 
should  be  a  venire  de  novo. 

Venire  de  novo  awarded. 
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Yates  and  Others  against  Bell  and  Others.    ^^^^, 

I 

A  SSUMPSIT  for  money  lent  and  advanced,  &c.  Where  a  bill  of 
Plea,  general  issue.  At  the  trial  at  the  London  S^^^£2m 
sittings,  after  last  Etister  term,  before  Abbott  C.  J.,  the  ^^'m^raitS 
following  appeared  to  be  the  fects  of  the  case.  The  ^^2^""* 
plaintiffs  were  the  holders  of  a  bill  of  exchanire,  for  •ndthewxeptor 
743/.  65.  Sd.j  drawn  by  themselves  upon,  and,  accepted  mittedto^.  a 

sum  of  mcmey 

by  John  Ingram^  and  payable  at  the  house  of  the  de-  fortfaepiirixMe 
fendants.     The  bill   became  due  t^<^  7tb,    1819,  and  to  pay  the  db- 
was,  on  that  day,  duly  presented  for  payment,  and  dis*  andalao another 
honoured.     On  the  8th  Jwfy,  the  defendants  received  ^*5.  fn"*' 
a  letter  fi-om  Ingram^  inclosing  a  bill  for  800/.,  which  JJI^^^J^ 
was  as  follows.     "Gentlemen,  &c.,  inclosed,  you  have  b^haTingbeen 

•^  dishonoured, 

a  bill  for  800/.  to  pay  my  acceptance,  due  the  7th,  for  but  added,  that 

the  money  re- 

750/.,  as  also  mine,  for  S7/.  185.  68^^  due  8th;  if  you  cehred should  be 

carried  to  the 

draw   on    me   at   45   and    60  days,    for  200/.  each;  acceptor's ac- 
they  shall  meet  due  honor."     On  the  9th,  the  bill  for  afterwards  pay 
800/.  having  been  op  that  day  returned  accepted,  the  HekTSrtAe 
defendants  wrote  to  If^am  as  follows:    "  On  the  7th  ^^^^ 
instant,   an  acceptance  of  yours,  for  about  743/.  was  could  not  mam- 

'  ■'  tamanaction 

presented  to  us  for  payment;  being  without  provision  against^. there 

,  being  no  printy 

from  you,  we  refused  honor  to  it.  We  have  now  to  between  them, 
advise  receipt  of  yours  of  the  3d,  remitting  a  bill  of 
800/.  on  Paget  and  Co.,  which  has  met  honour,  and,  at 
maturity,  shall  be  placed  to  your  credit.  We  shall 
make  up  your  account,  and  draw  on  you  as  you  desire, 
for  the  balance."  The  defendants  afterwards  paid  the 
bill  of  37/.  185.  6e/.,  mentioned  in  //igram's  letter,  but 
refused  to  pay  that  of  the  plaintifi^  although  it  was  again 
presented  for  payment,  on  the  8th  September^  1819, 
Vol.  III.  U  u  after 
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l6i(h       t^P  the  bill  for  800/.  had  been  duly  paid.     During  all 
these  transactions,  Ingram  was  indebted   to  the  defend- 

agahui  ^nts^  on  the  balance  of  the  account  in  a  sum  exowdil^ 
SOOL  Under  these  circumstances^  AbbaU  C.  J.  was 
of  opinion,  at  the  trial,  that  the  plainti£&  had  no  rig^  oi 
action  against  the  defendants,  and  directed  a  nonsoit, 
with  liberty  to  the  plaintiff  to  move  to  enter  a  verdict 
And  now, 

Marfyat  moved  to  set  the  nonsuit  aside^  and  to  entef 
a  verdict  for  the  plaintiff.    The  question  i%  whether  this 
remittance  created    a  trust  in  the  defendants,  for  the 
plaintifi,  who  were  the  holders  of  the  bill,  the  remit- 
tance having  been  made  for  the  express  purpose  of 
meeting  it.    The  letter  of  the  defendants,  dated  9l]i 
Jufy,  does  not  amount  to  a  repudiation  of  the  tmst; 
and  even  if  it  does,  they  had  no  right  to  repudiate  the 
trust,  and  to  retain  the  bill.     If  goods  be  sent  to  A  for 
the  use  of  B.j  no  property  vests  in  A,j  but  B.  most 
bring  the  action  for  them.     Evans  v.  Marlett.  (a)    &r- 
gent  v.  Morris*  {b)     Besides,  here   the  defendants  hsTe 
assented  to  the  trust,  by  paying  one  of  the  bills,  viz.  that 
for  37/.  185.  6(L     The  case  of  De  Bemales  v.  Ftdkr  (t) 
is  in  point,  and  Williams  v.  Everett  {d)  is  distinguish- 
able, because  there  was,  in  that  case,  no  renewed  appli- 
cation for  payment,  after  the  money  had  been  receifd, 
as  is  the  case  here. 

Abbott  C.  J.     This  case  cannot,  in  principle,  be  dis- 
tinguished from  Williams  v.  Everett^  and  that  case  wts 

(a)  1  £ord  Raym,  271.  (b)  AnU,  277. 

(c)  14  i?«wr,  590.  in  notfe.  (rf)  lAEatt,5ZQ, 

pro* 
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properly  deckled.  In  De  Bemales  v.  Fuller^  the  defend-*  1820. 
ant  wa»  agent  of  De  Bemales  when  he  received  tho  « 
money,  and  never  would  have  received  it  but  for  that  %''*'*^ 
character,  and  after  that,  he  could  not  repudiate  that 
agency.  That  is  the  distinction  between  the  two  casee* 
Where  a  party^  to  whom  a  bill  is  remitted,  repudiates 
the  trust  with  which  the  bill  is  clothed,  that  may  give  to 
the  person  remitting  the  bill  a  right  to  bring  trover  for 
it ;  but  it  does  not  give  any  right  of  action  to  the  person 
to  whose  account  the  bill  is  directed  to  be  applied,  and 
unless  some  agreement  had  taken  place  respecting  the 
bill  between  the  defendants  and  the  plainti£Bs,  the  former 
could  only  be  considered  as  holding  the  bill  for  the  use 
of  Ingram.  It  was  so  laid  down  by  Lord  EUenboroug^ 
in  WiUiams  v.  Everett,  (a)  The  nonsuit,  therefore,  was 
right. 

Rulerefiisod. 

(a)   14  East,  591. 


Andrews,  Clerk,  against  Dixon,  Esq.,  Sheriff  2w*«ty, 

of  Worcestershire. 

TEBFIS  moved  for  a  new  trial  in  this  case,  which  was  Whereaihcrifi; 
tried  at  the  Giiildhall  sittings  after  last  Easier  term»  that  ihmi» 
before  Abbott  C.  J.      The  action  was  brought  by  the  Sl^d,^** 
plaintiff,    who  was  the  landlord  of  certain  premises,  ^^j^^^JJu* 
against  the  sheriff,  for  taking  and  selling  the  goods  of  ^^^J^f* 
the  tenant  under  a  writ  of  fieri  facias,  without  retaining  without  retain- 

°    ijigayear*8 

a  year's  rent,   pursuant  to  the  statute  8  ^;m.  c.  14-.     It  rent,  he  will  be 

liable  for  it» 
although  no  speciSc  notice  has  been  given  to  him  by  ths  liUidlordf 

Uu  2  appeared 


Dixoy. 
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1820*       q)peared  that  the  goods  had  been  removed  and  sold 
'  under  the  execution  between  the  5th  and  10th  January^ 

Andkkwi 

^inu  and  that  no  notice  was  ^ven  till  the  17th  January^  on 
the  part  of  the  landlord,  of  any  rent  b^ng  in  arretr. 
But  it  appeared  in  evidence  that  the  sale  had  been  omI' 
ducted  with  great  secrecy  and  dispatch ;  and  the  learned 
Judge  left  it  to  the  jury  to  say  whether  the  sheriff  knew 
of  the  &ct  that  rent  was  in  arrear,  although  no  notice  of 
it  had  been  given  to  him  before  the  sale.  The  jury  found 
a  verdict  for  the  plaintiff;  and  the  question  was,  whe- 
ther the  notice,  after  the  sale,  given  to  the  sheriff  was 
sufficient.  He  cited  Arnitt  v.  Garrett^  ante^  440.,  where 
the  notice  was  given  before  the  sale.  Here  it  was  not 
given  till  after  that  period. 

Pet  Curiam.  No  specific  notice  is  required  by  the 
statute.  If,  indeed,  a  sheriff  has  no  reason  to  suppose 
any  rent  to  be  due,  he  will  be  protected  in  case  he  pap 
over  the  money  to  the  execution  creditor.  Here,  how- 
ever, the  extraordinary  haste  and  secrecy  of  the  sale 
shew  that  he  did  know  of  and  expected  a  claim  firom 
the  landlord.  If  after  that  he  chooses  to  proceedi  he 
is  liable.  The  notice  to  the  sheriff  is  only  for  the  pur- 
pose of  establishing  beyond  doubt  his  knowledge  of  the 
landlord's  claim.  If  that  knowledge  can  by  any  other 
means  be  brought  home  to  him  at  any  time  before  he 
has  parted  with  the  money,  he  will  be  liable. 

Rule  refused. 
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1820. 

Watson  against  Atkins.  j^!f^ 

(COVENANT.     The  question  depended  on  the  tenns  Where •  party 

^-^  took  ieren-fix- 

of  a  lease  from  the  defendant  to  Samuel  BtarrawSy  teentfas  of  cei^ 
which  had  been  assigned  by  Burrc/ws  to  the  plaintiff.  The  th"whole'rf' 
lease  was  dated  October  2%d.  1801,  and  was,  for  a  period  ^^^  „j|^  ^ 
of  twenty-three  years,  at  a  certain  reserved  rent.     The  {^  ^^  "li^ 
premises  demised  formed  part  of  larger  premises,  belong-  **»  l«iwcove- 
in£7  to  the  defendant,  and  occupied  by  him,  being  about  ^  ^^^^  ^^ 

^  *  .r  o  cbargeableon 

seven-sixteenths  of  the  whole;  and,  at  the  time  of  the  lease^  the  preaiiaes,or 

sny  ptrt  there* 

the  whole  premises  stood  rated  to  the  different  taxes,  of,  or  on  the 
&c.  at  the  value  of  35/.  per  annum.     The  covienants  thmbyro- 
were  as  follows :    "  The  said  Samuel  Atkins  to  bear  and  ^^       ^^ 


cove- 


pay,  during  the  continuance  of  the  term  hereby  granted,  2uiS«fcta*^ 
all  such  taxes,  charges,  rates,  assessments,  duties,  and  w|"ch  ehould 
impositions  whatsoever,  whether  parliamentary,  custom-  chiigedi:q^n 

the  preniflesy 

ary,  or  parochial,  which  are  now  payable  or  chargeable  or  any  part 
on  the  said  premises,  or  any  part  thereof,  or  on  the  said  by  Baj^  and ' 
yearly  rent  hereby  reserved  ;  and  the  said  Samuel  Bur^  diaaelSnte* 
rcms  to  bear,  pay,  satisfy,  and  discharge  all  fresh  taxesy  JhatAc^^' 
charges^  rates^  assessments^  JineSy  duiieSy  and  impositions^  ^'>«*""^o"  ^ 
whether  parliamentary,  customary,  parochial,  or  other-  J""***  **^  ^ 
wise  howsoever,  which  shall  or  may  tft  any  time  or  times  p«y  such  taxes 

as  were  charge - 

hereafter  be  taxed,  rated,  charged,  or  imposed  upon  the  able  on  the  pre. 

.  ,  mises  at  the  ' 

said  premises  hereby  granted,  or  upon  any  part  or  parcel  time  of  mfir^Vg 
thereof."      In   the  year   1804,  Burrows  improved  the  .uLS^t^^ 
premises  demised  to  him,  and  in  1813,  assigned  over  his  ^^e*of^s^ 
interest  in  them  to   the  plaintiff.     The  plaintiff  now  ^*^'^^ 

the  leasee 
should  pay  all  fresh  taxes,  and  all  such  additions  to  the  taxes  formerly  chargeable^  as  were 
oocasioued  by  the  improved  value  of  the  premises. 

U  u  S  claimed 


AXKXM* 
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1820.        claimed  the  repayment  of  certain  rates,  taxes,  and  other 
*  charges,  amounting  to  the  sum  of  46/.,  and  upwardly 

agmtt        under  the  covenants  above  mentioned.     At  the  trial,  at 
the  sittings  in  Hilary  term  last,  before  Abbott  C.  J.,  it 
appeared,  that  the  part  of  the  premises  now  ocxmpied  by 
the  defendant,  were  now  rated  at  the  value  of  35L  per 
amium  alone^  and  that  the  plaintiff's  and  defendant*! 
premises  had  been  separately  assessed  at  the  time  when 
the  taxes,  &c  for  the  recovery  of  which  the  action  was 
brought,  were  paid  by  the  plaintiff.    The  learned  Judge 
being  of  opinion,  that  the  covenant,  by  the  lessor  onJy, 
made  him  liable  so  long  as  the  premises  should  continue 
jointly  assessed,  directed  a  nonsuit  giving  to  the  pUindff 
liberty  to  move  to  enter  a  verdict  for  such  sum,  if  any, 
as  the  Court  should  be  of  opinion  he  was  entitled  to 
recover.    Lauoe$  having,  in  last  Hilary  term,  obtained  a 
rule  nisi  to  this  effect, 

Marrydt  and  Tindal  shewed  cause.  The  question  in 
this  case  is,  whether  the  taxes  imposed  on  the  defend- 
ant's premises,  are  fresh  taxes  or  not.  It  is  contended, 
on  the  other  side,  that  they  are  not,  because  they  are 
only  increased  taxes,  but  still  ejusdem  generis  with 
those  payable  at  the  time  when  the  lease  was  granted. 
That  would  be,  however,  absurd,  for  it  would  lead  to 
this  consequence;  that  if  the  tenant  so  far  improved 
the  premises,  as  to  make  the  taxes  equal,  or  exceed 
the  rent,  he  might  not  only  not  pay  rent,  but  actually 
receive  it  from  the  landlord.  This  case  must,  at  all 
events,  be  governed  by  the  principle  laid  down  in 
Graham  v.  Wade,  (a)     Besides,  here  the  premises  have 

(a)   16^0^,29. 

been 
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beei)  si^pf^ri^^ly  f^sessed^  a^d  U  may  weU  be  coDteode^f  .1690. 
that  the  triie  cpnstriiction  of  this  cov(ei|uit  is^  tl^  the 
lessor  should  remain  liable  only  so  long  as  the  assent 
pent  continue  to  be  jomtly  ffiade.  For  the  n^)fnep(  ^ 
separate  assessrpant  w^  imde^  tb§(  woi;]4  he  a  ^h  \i^ 
on  the  premises 

LaipeSi  contra.  In  Graham  \,  fVadcp  there  was  ^  par- 
ticular povena^t,  specifically  proyi(}jng  for  the  c^se  of 
improvement^  3ut  where*  as  ^lere,  there  is  none^  t)ie 
covenant  will  apply  to  the  payment  of  all  increas^ 
iEL^e^  up  to  the  amount  of  ^e  rent  reserved.  If,  howr 
^yer^  that  should  not  h^  so^  still  the  plaintiff  is  entitle 
to  the  repayment  of  those  jtaxes  which  are  payable^  0n 
th^  proportionate  value  which  his  premises  bore  to  the 
whole  at  ^e  time  of  the  le^ase,  when  the  whole  was  of 
the  annual  valne  of  35/.  This  will  entitle  him  to  tlie 
repayment  of  the  jtaxes  chargeable  on  a  rental  of  sevejir 
sixteenths  of  35/.,  and  thjis  will  not  be  liable  to  tl^  in- 
convenience suggested  in  argument  by  the  <^er  ^ide* 
And  the  separate  assessments  can  m^  no  diiS^enqs. 
For  it  js  not  in  the  power  of  the  plamtiff  Co  procure  a 
joint  assessment  to  be  made^  it  being  the  djgity  of  ti^ 
pi^isk  offipers  U)  rate  each  occupier  separately. 

Abbott  C*  X  I  retain  the  opinion  which  I  enterr 
tained  at  the  trial,  as  to  the  construction  of  these  cove^ 
nants.  The  language  of  them  is  very  obscure^  and  j^ 
seems  not  nnprobable  that  they  are  taken  firom  a  precer 
dent  not  properly  applicable  to  the  present  case.  Whatr 
ever  the  Ck)urt  may  think  as  to  this  bargain  being 
improvident  or  otherwise^  ought  to  baye  no  inflnenoe  o^ 
their  dccjaon,  which  must  be  jEbunded  upon  the  meaoja;^; 

Uu  4  of 
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of  the  words  used  by  the  parties.  The  ' 
are  these:  Atkins  b&ng  in  the  occupation  of  | 
for  the  whole  of  which  he  was  rated,  demised  put  d 
them  by  a  separate  lease  to  Burrows.  The  cooMecpeaee 
was,  that  aa  soon  as  possession  was  takm  by  him  nndcr 
the  tease,  it  would  be  the  duty  of  the  parish  officen  lo 
rate  each  party  in  respect  of  his  separate  occupatioo. 
Under  these  circumstances,  the  lessor  covenaats  to  ftj, 
during  the  continuance  of  the  term,  all  such  tazesj  rate% 
assessments,  duties,  and  impositions,  whataoevo',  whid 
vrere  then  payable  on  the  said  premises,  or  any  part 
^ereo^  or  on  the  rent  thereby  reserved ;  and  that  it 
followed  by  a  covenant  on  the  part  of  the  lessee  to  pay 
all  fresh  taxes,  &c.  which  might  at  any  time  hertafta  be 
charged  upon  the  premises.  Now,  in  order  to  conttrae 
these  two  covenants,  it  becomes  necessary  to  ascertain 
the  meaning  of  the  words  "  fresh  taxes;"  and  nn- 
doubtedly,  if  a  new  house  were  erected,  which  would 
introduce  a  house  and  window-tax,  they  would  be  fresh 
taxes.  But  the  question  is,  whether  these  words  ap^j 
to  an  increase  of  the  highway  and  parochial  rates  during 
the  term.  I  think  they  do ;  for,  in  my  opinion,  the 
parties  meant  to  say  this,  "  what  the  consequence  t^thii 
division  may  be  we  cannot  say ;  but  we  stipulate,  so  l<»g 
as  the  premises  shall  continue  to  be  charged  in  cue 
assessment,  the  landlord  shall  pay  the  whole;  but  if 
there  be  a  fresh  assessment  in  respect  of  the  new  occu- 
pation, the  tenant  shall  be  liable  to  that  assessment"  It 
is  to  be  observed,  that  the  word  used  here  is  *•  fresh," 
not  "  additional."  I  think,  therefore,  that  the  tenant 
ianot  entitled  in  the  present  case  to  any  apportionment; 
fiv>m  (he  moment  a  fresh  assessment  was  made 
he  became  liable  to  the  whole  of  that  assess- 
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ment  Suppose,  upon  the  subdivision  of  the  property,  1820, 
the  aggregate  vahie  had  been  increased ;  in  that  case,  """"^ 
undoubtedly,  if  a  separate  assessment  had  been  made,  againu 
the  landlord  would  be  the  gainer.  But,  on  the  con^ 
trary,  if  the  aggregate  value  had  been  increased,  and 
the  assessment  had  remained  joint,  he  would  have  been 
a  loser.  I  think,  therefore,  that  the  only  risk  contem- 
plated by  the  parties  was  whether  there  would  be  a 
joint  assessment  or  not.  Under  the  circumstances  of 
this  case,  I  think  that  the  payments  made  by  the  tenant 
came  within  the  words  ^^  fresh  taxes,"  and  that  he  has 
no  right  to  call  upon  the  landlord  to  bear  any  part  of 
them«     The  nonsuit  was  therefore  right. 

Bayley  J.  I  agree  that  whatever  might  have  been 
the  intention  of  the  parties,  they  could  hardly  have  ex- 
pressed it  in  more  obscure  language.  But  the  £ur  result 
seems  to  be  this,  that  by  the  agreement  the  lessee  is  en- 
titled to  receive  from  the  lessor  a  certain  proportion 
of  the  rates  and  taxes,  which,  subsequently  to  the  agree- 
ment,  might  be  imposed  upon  the  premises  demised, 
which  appear  to  have  been  seven-sixteenths  of  the 
whole.  The  parties  seem  to  have  considered  the  whole 
premises  as  rateable  at  352.  per  annum,  and  to  have 
agreed  that  for  the  future  the  lessor  should  pay  to 
the  lessee  the  rates  and  taxes  chargeable  upon  premises 
of  the  value  of  seven-sixteenths  of  SSL  per  annum. 
It  appears  that  the  premises  were  leased  for  23  years ; 
and  that  the  lessor  covenanted  to  pay  the  taxes  then 
payable,  and  the  lessee  all  fresh  taxes.  Now,  each  of 
these  covenants  controuls  the  other;  and  at  the  period 
when  they  were  entered  into,  nothing  was  payable  for 
these  premises  per  set    They  were  then  assessed  as  part 

of 
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19^0.       of  A  krger  ^tate,  and  tb9  rate  ypoa  ih^m  ^m  An  aliquot 
""~"^       part  of  a  larger  sum  charged  upon  the  whole.     As  sooo, 
againft       bowever,  as  they  were  separatedj  it  became  the  duly  af 
the  overseers  to  make  separate  assessm^itSy  and  tp  d^ 
continue  the  old  mode  of  making  assessmepts  jointly,  snd 
the  lessor  would  have  a  right  to  in^^  upon  this  bang 
done  I  ai^d  if  so^  he  might,  by  procuring  sepfurat^  ratei, 
defeat  his  own  covenant*    If^  on  the  contrary,  the  paridi 
officers  were  prevailed  on  by  the  tenant  to  rate  the 
whole  premises  jointly,   it  would  follow  that  whatever 
might  be  the  improvements  made  by  himi  be  would  not 
be  chargeable  with  the  payment  of  any  taxes  in  respect 
of  such  improvements.     Such  a  construction,  therefbn^ 
as  it  seems  to  me,  ought  not  to  be  adopted.     The  con* 
struction,  I  think,  is  this,  the  party  occupies  aeven-six- 
tcenths  of  certain  premises  rateable  at  the  value  of  ^iL 
per  annnm,  and  covenants  to  pay  the  ta;p»  th^  cliaige- 
able*     Now,  the  taxes  then  chargeable  are  the  Uxes 
chargeable  upon  premises  then  of  the  annual  value  of  sefea- 
sixteentbs  of  35/.    The  duration  of  the  lea«e  corrobor- 
ates this  view  of  the  case;  for  it  could  hardly  be  expected 
by  any  person  that  the  value  of  the  premises  would  not 
v^y^  or  that  they  would  continue  jointly  fated  daring 
the  whole  space  of  23  years.     We  ought,  therefine,  io 
construing  this  covenant,  to  consider  the  premises  as 
upon  the  parish  rates  at  35L  per  annum,    seven-six- 
teenths of  which  burden  the  lessor  is  to  bear.    This  vieir 
of  the  case  will  be  consistent  with  the  whole  agreemeot, 
and  will  give  to  neither  party  any  improper  advantage. 
I  think,  therefore,  that  the  rule  for  entering  a  verdict  Sot 
the  plaintiff  must  be  made  absolute. 

ihxuum 
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HoLROYD  J.    I  agree  with  my  Brother  Bayley^  in  the        1820. 
view  which  he  has  taken  of  this  case.     The  lessor  does       — — 

Watsow 

not  covenant  to  pay  the  taxes  then  paid  or  charged,  but  agQinu 
such  as  are  payable  and  chargeable.  The  covenant, 
therefore,  extended  to  all  such  taxes  as  were  liable  to  be 
paid  in  respect  of  the  premises,  whether  jointly  or  se- 
parately assessed.  It  was  the  duty  of  the  parish  officer 
to  make  separate  assessments,  and  that  is  a  strong  cir- 
cumstance to  shew  what  must  have  been  the  intention  of 
the  parties  in  framing  these  covenants.  He  lessee's  co- 
venant only  extends  to  the  payment  of  fresh  taxes, 
charged  upon  the  premises ;  and  the  proper  construction 
of  it  seems  to  me  to  be  this,  to  hold,  that  it  extends 
either  to  new  taxes,  or  to  such  additional  or  further  taxes 
as  might  be  imposed  in  consequence  of  any  improvement 
of  the  premises.  But  I  think  that  the  covenant  ought 
not  to  be  so  construed  as  to  make  it  depend  on  the 
misconduct  of  third  persons,  whether  the  lessor  be  or  be 
'  not  chargeable.  I  entirely  agree,  therefore,  with  my 
Brother  Bayley^  in  thinking,  that  the  lessor  ought  to 
pay  such  rates  and  taxes  as  are  chargeable  in  respect  of 
seven-sixteenths  of  premises,  the  whole  of  which  are 
of  the  annual  value  of  35/.  I  think,  therefore,  that  the 
rule  should  be  made  absolute  to  that  extent. 

Rule  absolute  accordingly,  {a) 

(a)  'Bett  J.  wM  abs«nt  fiom  iodispoiitioiL 
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1820. 

Sanford  and  Others  against  Irbt  and  Others. 


A  teatotor  hiv-  HPHE  following  case  was  sent  by  the  Vice  Chaacdh)r» 

ing  an  estate,        JL  %       g^ 

which  had  bean  for  the  Opinion  of  this  Court : 
the  ■etUemeot  Sir  William  Langham  late  of  Coltesbrooie  in  tbe 
^Ige  to  tr^'  county  of  Northampton^  Bart,  deceased^  in  or  about  tbe 
^^^^g2ff«r  month  of  August,  1795,  married  Henrietta  JSlizabelk 
to  hitSsM^  JreifenVra  Fane,  and  by  his  marriage  settlement  he  coo- 
other  fons  sue-   veyed  certain  estates  to  trustees  to  the  use  of  himself  fix 

cesaiTely,  in  •' 

tail  male,  and     life,  with  remainder  to  the  use  of  his  first  and  other  soos» 

having  one  son 

andtwodaugh-  successively,  in  tail  male,  remainder  to  himself  in  fee. 

ten  by  his  first  .       . 

marriage.  The  marriage  settlement  contained  a  power  of  raising 

his  second  mar-  15,000^  for  the  portions  of  younger  children.  By  this 
wXand  d^  marriage  he  had  three  children,  William  Henry  Loj^- 
aaThis^n^oiT"  *^^>  ®^^^®  deceased,  and  the  plaintiffs,  Henrietta  Sanfiri 
&c  and  per-       ^  J  Charlotte  Ldrwham.     Sir  William  Lanshanu  after- 

sonal  property,  °  . 

subject  to  the     wards,  in  May,  1810,  married,  for  his  second  wife,if»- 

paymentofhis 

debts  and  lega-  gusta  PrisciUa  Irby,  one  of  the  defendants,  and  by  his 

cies ;  but  in 

case  his  son  will,  dated  the  \si  February,  1811,  devised  as  follows: 
thb  life  without  "  I  give  and  bequeath  to  my  son  William  Hemy 
ir^  of  ViUl-    Langham,  his  heirs,  executors,  and  administrators,  all 

ure  of  issue 

male  of  testator's  body,  he  bequeathed  to  all  and  every  his  daughters  who  should  be  living  tf 
the  time  of  his  death,  or  bom  in  due  time  afterwards,  40,000/.  equally  to  be  dinded 
amongst  them,  in  addition  to  what  they  might  be  entitled  to  under  the  marriage  settlemcflti 
of  their  respective  mothers ;  and  if  only  one  daughter,  then  he  bequeathed  20,000/.  to  ha; 
he  then  charged  his  estates  with  the  payment  of  these  sums,  and  devised  them  to  jf,  and  M^ 
their  heirs,  &c.  without  impeachment  of  waste  upon  trust  by  sale  or  mortgage,  to  raiae  a  aif- 
ficient  sum  to  pay  those  legacies  with  interest ;  and  he  tlicn  devised  the  remainder  of  lui 
manors,  lands,  &c.  as  should  not  be  sold  by  the  trustees  for  that  purpose,  for  want  or  ia 
failure  of  issue  male  of  his  body  as  aforesaid,  unto  his  brother  for  life,  with  different  re- 
mainders over.  The  testator  had  no  children  by  the  second  marriage,  and  his  only  son  bf 
the  first  maniage  having  died  under  age  unmarried,  and  witliout  issue:  Held,  that  Uk 
surviving  daughters  took  no  estate  by  descent  in  the  hereditaments  devised  by  the  will ;  snd, 
secondly,  that  if  the  devise  to  A.  and  B,  had  been  of  a  power  to  raise  money  by  sale,  ssd 
not  of  a  legal  estate,  that  the  testator's  brother  would  have  taken  an  estate  for  life  with 
remainders  over ,  andf  thirdly,  that  under  the  will  J,  and  B*  took  an  estate  in  fee. 

my 


Irbt. 


IN  THE  First  Yeab  or  GEORGE  IV.  655 

my  manors,  messuages,  lands,  tenements,  and  heredita-        1820. 
ments,  and  real  estates,  and  also  all  my  personal  estate, 
(including  any  jewels  I  may  be  possessed  of  at  the  time        against 
of  my  death,)  except  pearls,  and  also  except  lace,  what- 
soever and  wheresoever,  subject  nevertheless  to  the  pay- 
ment of  all  my  just  debts,  legacies,  &c.     But  in  case  my 
said  son  William  Henry  JLangham  should  depart  this  life 
without  issue  male,  or  in  case  of  failure  of  issue  male  of 
my  body,  I  give  and  bequeath  imto  all  and  every  my 
daughters  who  shall  be  living  at  the  time  of  my  death 
or  bom  in  due  time  after,  the  sum  of  forty  thousand 
pounds,  in  addition  to  what  they  may  become  entitled 
to  under  the  marriage  settlements  of  their  respective 
mothers,  equally  to  be  divided  amongst  them,  share  and 
share  alike,  and  if  only  one  daughter,  then  unto  such 
only  daughter  the  sum  of  20,000/."     The  testator  then 
charged  his  estates  with  the  payment  of  these  sums,  and 
for  that  purpose  bequeathed  his  estates  unto  William 
Ayshford  Sanford  and  William  Jones  Burdetty  Esquires, 
their  heirs  and  assigns,  without  impeachment  of  wastes 
upon  trust,  by  sale  or  mortgage  of  a  competent  pait  of 
such  estates,   (except  his  mansion  house  at  Coitesbrooke, 
and  the  park,  lands,  and  hereditaments  held  therewith,) 
to  raise  and  levy  such  sums  as  would  be  sufficient  for  that 
purpose ;  and  upon  trust,  out  of  the  rents  and  profits 
of  his  estates,  to  pay  interest  after  the  rate  of  4  per  cent 
per  annum,   for  the  several  legacies  to  be  computed 
firom  the  end  of  six  calendar  months  after  his  death. 
And  he  then  devised  as  follows :     I  give  and  devise  the 
residue,  or  such  part  or  parts  of  all  and  every  my  ma- 
nors, messuages,  &rms,  lands,  tenements,  hereditaments, 
and  real  estate,  as  shall  not  be  so  sold  or  mortgaged 
for  the  purpose  aforesaid,  for  want  or  in  failure  of  issue 

male 
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1 820*       miile  of  my  body,  as  aforesaid,  unto  my  brother  Jama 

Langham  for  and  during  his  life,  and  from  and  after 

againti       the  determination  of  that  estate,  by  forfeitare,  surrendc 
or  otherwise  in  his  life-time,  I  give  and  devise  the  same 
premises  unto  the  said  William  Aythfbrd  Sanfrtd  sod 
William  Jones  BurdeH^  and  their  heirs  during  the  li&  of 
my  said  brother,  in  trust  to  preserve  the  contingent  n- 
mainders,  and  from  and  immediately  after  the  deoesie 
of  my  said  brother,  I  ^ve  and  devise  all  and  evoy  my 
said  manors,  messuages,  &rms,  lands,  tenements^  heredi- 
taments, and  real  estate  unto  the  first  son  of  the  body 
of  my  said  brother  James  Langham^  lawfhUy  begottetii 
and  the  heirs  male  of  the  body  of  such  first  son,  law- 
fully issuing,  and  for  default  of  such  issue,  unto  the 
second,  third,  fourth,  and  all  and  every  other  the  ion 
and  sons  of  the  body  of  my  brother   James  Lasighamt 
lawfully  begotten,  severally  and   successively,  and  in 
remainder  one  after  another  in  order  and  course  as  they 
and  every  of  them  shall  be  in  seniority  of  age  and  pri- 
ority of  birth,  and  to  the  several  and  respective  bein 
male  of  the  body  and  bodies  of  all  and  every  such  too 
and  sons  respectively  issuing,   the  eldest  of  such  sooi 
and  the  heirs  male  of  bis  body  issuing,  being  always  to 
be  preferred,  and  to  take  before  the  younger  of  sudi 
sons,  and  the  heirs  male  of  his  or  their  body  or  bodies 
issuing,  and  in  default  of  such  issue  male,  I  give  and 
devise  all  and  every  my  said  manors,  messuages,  farmi, 
lands,  tenements,  hereditaments,  and  real  estate  unto  my 
own  right  heirs  for  ever."     And  after  giving  the  said 
James  Langham^  when  in  possession,  the  usual  power  of 
making  leases,  the  said  testator  gave,  bequeathed,  and 
devised  in  the  words  following ;  y'lZ.  *«  And  in  case  I 
shall  leave  no  son,  or  leaving  one  son  he  shall  afUrwardi 

die^ 
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die^  without  leaving  issue^  before  his  Age  of  twenty^one        igeo. 
3rear8,  then  I  give  and  bequeath  all  my  platei  jewels,        ■■■ 
household  goods,  household  furniture,  pictures,  deer,        agobut 
live  and  dead  stock,  in  and  about  my  said  mansion* 
house   at    Coiteibrook  aforesaid,   at  the   time  of  my 
death,    and    all    other    my    personal    estate    (except 
pearls    and   lace^)    subject    to  the   paymmt   of  my 
debts,  legacies,  and  funeral  expences,  unto  my  said 
brother    James    Langham^  for    and    during   his    life 
and  from  and  after  his  decease  unto  suth  son  of  my  sud 
brother,  who  shall  first  attain  the  age  of  twenty-one 
years.    But  in  case  there  shall  be  no  such  son  of  my 
said  brother,   who  shall  attain  the  age  of  twenty*one 
years,  then  I  give  and  bequeath  the  same  unto  all  my 
daughters,  if  I  shall  leave  more  than  one^  equally  to  be 
divided  amongst  them,  share  and  share  alike ;  and  if  I 
shall  leave  only  one  daughter,  unto  such  one  daughter. 
Sir  William  Langham  died  on  or  about  the  8th  day  of 
March^  1812,  without  having  altered  or  revoked  his  said 
will,   leaving  his  widow,  Augusta  Priscilla  Langkam^ 
WiUiam  Henry  Langham^  his  only  son  and  heir  Ht  law  \ 
and  the  said  plaintiffi,  Henrietta  San/brdf  and  Charlotte 
LanghajHj  his  only  other  children,  surviving  him»     Sir 
WiUiam  Henry  ILanghamj  Bart*  his  son,  died  on  or  about 
the  12th  day  of  Mzy,  1812,  an  infant  intestate,  Unittar-^ 
ried,  and  without  issue,  leaving  the  said  plaintiffs,  Hen^ 
rietta  Sanford  and  Charlotte  Langkamj  his  only  sisters, 
his  co-heiresses  at  law,  and  only  next  of  kin  surviving. ' 
The  defendant,  Sir  James  Langhamj  had  issue  one  son,  vie. 

I 

the  defendant  James  Hay  Langham^  who  was  still  idive. 
The  questions  for  the  opinion  of  this  Court  were,  1st*  Whe^ 
ther  the  said  plaintiffs,  Henrietta  Sanf&rd  alid  Ckarhtte 
Za^Aom  took  any  and  what  estate  by  descent  in  the  here^ 

dlta« 
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1820.       ditameats  devised  by  the  wiU  of  the  said  testator  SrflSt 

-— —       liam  Jjmgfiom^  in  the  pleadings  mentionedy  as  bishein 

ag^      general,  or  as  heirs  g^ieral  of  Sir  WiUiam  Hemy  Las^ 

^'"-         hamj  his  son :  Sdly,  Whether  if  the  devise  to  WiBiM 

Ayshjbrd  Sandfbrd  and  William  Jones  Burdett^  had  been 

of  a  power  to  raise  money  by  sale  or  mortgage^  and  not 

of  a  legal  estate,  the  defendants,   Sir  James  Jjam^um 

and  James  Hay  Langham  respectively,  would  have  taken 

•  any  and  what  estate  in  the  hereditaments  devised  \yj 

•  the  will  of  the  said  testator  Sir  WiUiam  Langham;  and, 
3dly,  Did  WiUiam  Ayshjbrd  and  WiUiam  Jones  Burieitt 
take  any  and  what  estate  in  the  hereditaments  devised 
to  them  by  the  said  will  of  Sir  William  Liongham.  The 
case  was  argued  in  Michaelmas  term  1818,  by  Bidard* 
sofi  for  the  plaintiffi,  and  ShadweU  for  the  defeidants. 

Argument  for  the  plaintifis*  The  two  daughters  of 
Sir  WiUiam  Langham  in  this  case  took  a  fee^  the  re* 
mainder  over  to  Sir  James  Langham  being  void  as 
being  too  remote.  The  circumstances  under  which 
the  testator  stood  were  these.  He  was  a  Baronet, 
and  the  estate  stood  limited  by  his  marriage  settle- 
ment to  himself  for  life,  remainder  to  his  eldest  son 
in  tail,  reversion  to  himself  in  fee,  and  at  the  time 
when  he  made  his  will,  being  recently  married,  for 
the  second  time,  he  might  naturally  expect  to  have 
other  sons  born.  By  the  will  he  gives  a  fee  to  his 
eldest  son,  which  for  this  part  of  the  argument,  may  be 
assumed  to  be  by  the  subsequent  words  of  the  devise, 
cut  down  to  an  estate  tail.  The  words  of  the  dense 
are:  In  case  my  son  JViUiam  Henry  Langham  shall 
depart  this  life  without  issue  male,  or  in  case  of  failure 
of  issue  male  of  my  body,  I  give  and  bequeath,  &c.  (aad 

then 
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then  after  limiting  portions  to  the  daughtersy  he  adds),        1820. 
and  for  want,  or  in  case  of  failure  of  issue  male  of  my       """^ 
body  as  aforesaid,  unto  my  brother  James  Langham^  &C        against 
Now  here  the  remainder  over  is  too  remote,  because 
it  is  limited  over,  not  merely  on  the  fidlure  of  issue  male 
of  William  Henry  Langham^  but  also  on  failure  of  issue 
male  of  the  testator.     It  is  limited  on  the  failure  of  issue 
entirely  unconnected  with  the  estate  given ;  and,  there- 
fore, unless  an  estate  tail  can  be  raised  by  implication 
in  such  issue,  viz.  in  the  after-born  sons  of  Sir  William 
Langham^  the  devise  over  to  Sir  James  Langham^  will  be 
void.     It  cannot  be  supposed  that  the  testator's  inten- 
tion could  have  been,  that  in  case  he  had  male  issue  by 

his  second  marriage,  these  sons  should  not  take  in  pre- 

* 

ference  to  his  brother.  The  words,  therefore,  in  failure 
of  issue  male  of  my  body,  must  clearly  apply  to  after 
born  sons.  The  circumstances  which  have  since  ac- 
tually happened,  can  make  no  difference  in  construing 
this  will,  for  it  is  a  rule  of  law,  that  a  limitation  over 
which  in  its  terms  is  too  remote  is  still  void,  although 
by  the  course  of  events  it  may  subsequently  appear  that 
the  intention  of  the  testator  might,  without  violating 
any  rule  of  law,  have  been  carried  into  effect;  that  is 
laid  down  in  the  argument  in  Wicker  v.  Mitfbrdj  by 
Hargravey  which  is  to  be  found  in  Fearne^  p.  444.  The 
case  of  Lady  Lanesborough  v.  Fox  (a),  is  scarcely  to  be 
distinguished  from  this.  There  the  words  were,  "  I  give 
and  devise  the  manor  and  town  of  L.  &c.  mentioned 
and  contained  in  the  settlement  made  by  me,  on  the 
maiTiage  of  my  son  James  Lanej  in  failure  of  the  issue 
of  the  body  of  the  said  James  Lane,  and  for  want  of 

(n)  C<M.  Temp.  Talbot,  262. 
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1820.  hon  male  of  my  body,  to  my  daughter  Ftances  Ltmt^ 
—  and  the  heirs  of  her  body/*  It  was  there  held,  that  no 
agaimi  estate  tail  could  be  raised  by  implication  in  the  unbofii 
sons  <if  the  testator,  and  consequently  that  the  defiw 
orer  to  the  daughter  was  Toid.  So  here  no  audi  estitt 
tail  can  be  raised  by  implication  in  the  after-bom  ton 
of  Sir  WilUam  Ldtngham^  in  order  to  support  the  devise 
over  to  Sir  James  Langham,  Moor  t.  Parker  (a),  and 
Jonn  V.  Morgan  {b\  are  authorities  in  support  of  this 
projpositiont  The  case  of  Tenny  ▼.  Agar  is  unboubtedlj 
the  other  way*  But  that  case  stands  alone^  and  the  case 
of  Lanesborough  y.  Fox,  has  hitherto  been  considered  as 
toe  of  the  land -marks  of  the  law  on  this  aubject  Se- 
obndly,  it  may  be  contended  that  under  thia  will  Sir  fFif- 
Uam  Henry  Langham  took  an  estate  in  fee.  The  words 
of  the  will  are  expressly  so.  It  is,  however,  oontended 
that  the  subsequent  part  cuts  this  down  to  an  estate  taiL 
But  judging  from  the  probable  intention  of  the  testatoTi 
it  cannot  be  so.  Under  the  first  settlement.  Sir  William 
Henry  Langham  took  an  estate  taiL  Then,  if  so^  the 
will  would  give  him  nothing,  unless  he  took  a  fee  under 
it  If  he  took  a  fee^  the  limitation  over  to  Sir  Josiei 
Langham  is  clearly  too  remote,  and  is  void. 

For  the  defendants.  Upon  the  face  of  the  will 
this  limitation  may  be  supported;  for  there  is  good 
ground  for  contending  that  the  testator  contemplated 
only  the  failure  of  issue  male  of  his  body  at  the  time 
of  his  death,  exclusively  of  his  son  Sir  William  Henry 
Langham.  The  devises  over  to  trustees  to  raise  the  sum 
of  40,0002.  for  the  daughters,  and  to  pay  debts,  &c. 

(a)  4  Modem,  316.  (6)  Fearne,  588. 

being 
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being  deyises  in  favour  of  persons  then  in  esse,  are       1820* 
strong  to  shew  that  the  words  "  in  case  of  the  failure  of      ^ 

*^  Sakfo&b 

issue  male  of  my  body"  are  so  to  be  restrained ;  Welling^  agairui 
ton  V.  WeUif^ton  (a),  French  v.  CaddeU  (6),  and  Lf/tton  v. 
Lytton  {c\  are  authorities  in  point.  These  cases  shew 
that,  consistently  with  the  rules  of  law,  it  may  be  held 
that  here  the  testator  intended  to  devise^  not  upon  a 
general  failure  of  issue  male,  but  upon  a  failure  of  such 
issue  at  the  time  of  his  death,  exclusively  of  his  son,  Sir 
William  Henry  Langham.  It  is  sufficient,  however,  if 
the  Court  hold  that  the  devise  over  to  Sir  James  Lang^ 
ham  was  to  take  eiSect  in  case  of  the  failure  of  issue  male 
of  the  testator,  at  the  time  of  the  termination  of  the 
vested  estate-tail  in  Sir  William  Henry  lAingham.  And 
no  doubt  can  be  entertained  that  in  case  a  testator  devises 
to  an  eldest  son  in  tail  male,  and  upon  the  termination 
of  that  estate,  if  there  be  no  issue  male  of  his  own 
body,  then  over  to  his  brother,  it  would  be  a  good  con- 
tingent remainder.  And  that  may  be  collected  to  be 
the  meaning  of  the  words  used  by  the  testator  in  the 
present  will.  But  supposing  that  not  to  be  the  con- 
struction of  the  words  ^^  in  case  of  fidlure  of  issue  male 

4 

of  my  body,"  still,  if  it  be  necessary,  the  Court  may 
and  will  raise  estates  tail  by  implication  in  the  after- 
born  sons  of  Sir  William  Langhanij  in  order  to  make 
the  devise  over  good,  in  this  case.  The  language  of 
Lord  Mansfield^  in  delivering  the  judgment  of  the  Court 
in  Jones  v.  Morgan  {d\  is  strong  in  favour  of  this  view  of 
the  case;  and  Tenny  v.  Agar  (e)  is  quite  in  point.     It 

(a)  4  Burr.  2165.  (6)  6  Bro.  Pari.  Cos,  58. 

(c)  4  Bro.  Ch.  Rep,  441.  (d)  Feame,  588. 

(0  l9Easi,25S, 
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1820;'      is  said,  however,  that  this  is  at  variance  with  LaneAo" 
■"■■^       rough  V.  FoXy  and  Moor  v.  Parker.    But  as  to  the  latter 

SiiirroBD 

ogomK  case  this  point  was  never  decided,  as  it  appears  from  tbe 
report  both  in  Skinner  and  in  Lord  Raymond^  that  the 
case  was  adjourned.  As  to  Laneshorough  v.  Fax^  it  was 
quite  unnecessary  to  decide  the  point;  for  either  Jama 
Lane  had  an  estate  tail  or  not ;  if  he  had,  the  remain^ 
der  over  was  barred  by  the  recovery  which  he  had 
8u£Pered ;  if  not,  the  devise  over  was  void ;  and  so,  eitho' 
way,  the  question  might  have  been  decided  at  once. 
And  the  persons  who  argued  that  the  limitation  was  not 
too  remote  were  in  fact  estopped  from  raising  the  ques- 
tion whether  in  that  case  there  was  any  estate  tail  raised 
by  implication.  And  that  case  was  argued  8<dely  upon 
the  intention  of  the  testator  not  to  give  more  than  a 
life  estate  to  James  Lane.  Here,  upon  the  intention  d 
the  testator  there  can  be  no  doubt.  This  intention 
clearly  was  to  give  to  his  brother,  Sir  James  Langham^  to 
whom,  in  the  event  of  his  not  having  male  heirs  of  his 
own  body,  the  title  would  descend,  the  estates  in  question, 
in  order  to  support  that  title.  This  is  clearly  a  devise 
which  ought  to  be  supported,  and  there  is  no  rule  of 
law  to  tlie  contrary. 

Argument  in  reply.  The  observation,  that  the  words 
**  in  case  of  failure  of  issue  male  of  my  o^ti  body,"  apply 
to  a  failure  at  the  time  of  the  testator's  death,  can  only 
be  relied  on  in  case  it  appears  that  Sir  William  Henry 
Langham  took  only  an  estate  tail.  For  if  he  took  an 
estate  in  fee,  an  executory  devise  over  on  fiulure  of  issue 
xnale  of  Sir  William  Hemy  Langham  will  clearly  be  too 
remote.  Now,  for  the  reasons  before  stated,  it  does 
appear  that  Sir  William  Henry  Langham  took  an  estate  in 

fee 
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fee  under  the  will.     Nor,  indeed,  can  it  be  fiurly  in-*       1820. 
ferred  from  the  will  that  the  argument  as  to  the  con-       — — — 
struction  of  those  words  is  well  founded;   for  in  a        ofiaitut 
subsequent  part  of  the  will  Sir  William  Langham  de- 
vises over  to  his  daughters  his  personal  property  at  a 
time  probably  to  be  long  subsequent  to  his  own  death, 
being  not  only  after  his    own  death,  but   also  after 
that  of  his  son  and  his  issue  under  twenty-one,  and  of 
his  brother  and  his  issue  under  twenty-one.    The  devise 
of  the  legacies  to  his  daughters  is,   therefore,  an  im- 
perfect criterion  of  his  intention ;  and  as  to  the  payment 
of  debts,  funeral  expences,  &c.  the  devise  to  the  trus- 
tees for  that  purpose  was  to  take  effect  before  any  other 
estate  devised  by  the  will.     No  reliance  can,  therefore^ 
be  placed  on  those  parts  of  this  will.     Upon  the  other 
point,  whether  estates  tail  can  be  raised  by  implication 
in  persons  to  whom  no  estates  were  given  by  the  will ; 
the  case  of  Tenny  v.  Agar  stands  alone.     It  was  not 
necessaiy  to  have  decided  the  point  in  that  case.     It  is 
said  that  this  observation  also  applies  to  Lanesborough 
V.  Fox ;  but  in  that  case  the  point  is  expressly  and  dis- 
tinctly adverted  to ;  and  it  has  always  since  been  con- 
sidered as  the  leading  case  on  the  subject;  and  neither 
that  authority  nor  Moor  v.  Parker  were  cited  in  Tennt/ 
V.  Jgar. 

Cur,  adv.  vuU. 

The  following  certificate  was  afterwards  sent. 

We  have  heard  this  case  argued  by  counsel,  and 
have  considered  it,  and  are  of  opinion ;  1st,  That  the 
said  plaintiffs,  Henrietta  Sariford  and  Charlotte  Langham^ 
take  no  estate  by  descent  in  the  hereditaments  devised 
by  the  will  of  the  said  testator.  Sir  WiUiam  Langham^ 
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in  the  pleadings  mentioned,  as  his  heirs  gesaetzlf  or  ai 
heirs  general  of  Sir  William  Henry  Langhanh  bis  son  t 
secondly,  if  the  devise  to   William  Ayshford   Sandfori 
and  William  Jones  Burdett  had  been  of  a  power  to  nne 
money  by  sale  or  mortgage^  and  not  of  a  l^al  estate  i 
we  think  that  the  defendants,    Sir  James   Langhm^ 
would  have  taken  an  estate  for  his  life,  and  James  Hmf 
Z/ingham  an  estate  in  tail  male  to  him  and  the  hein 
male  of  his  body  in  the  hereditaments  devised  by  the 
will  of  the  testator,  Sir  William  Langham  ;  thirdly.  We 
think  that  William  Ayshford  Sanford  and  William  Janes 
Burdett  took  an  estate  in  fee-«imple  in  the  heredita^ 
ments  devised  to  them  by  the  said  will  of  Sir  WUliam 
Langham. 

C.  Abbott* 
J*  Batiet. 

O.  S.  HOLKOTD. 


JwM  7th. 


Doe,  on  the  Demise  of  Grimes  and  Others, 
Assignees  of  Hammond,  a  Bankrupt,  against 
GoocH. 


Where  a  build-  TJ^JECTMENT  for  four  houses,  situate  in  the  parish 
taken  ground  of  St.  JatncSy  ClerkervwclL    At  the  trial  at  the  GuHd- 

?^ atti^^      Aa//  sittings  after  last  Easter  term,  before  Abbott  C.  J., 

ground  rent  of 

108/.,  assigned  over  his  lease  to  A.  for  a  sum  considerably  exceeding  the  then  raluc  of  tbc 
premises,  and  at  the  same  time  took  a  lease  from  A.  at  an  increased  rent  of  395/^  and  coa- 
taining  the  same  covenants  for  building  as  the  original  lease,  together  with  a  stipulation  of 
being  allowed  to  repurchase  the  lease  at  the  same  sum  for  which  it  was  assigned  by  him  to 
A, :  Held,  th.tt  under  these  circumstances,  it  was  properly  left  to  the  jury  to  say  whether 
this  was  a  purchase  or  an  usurious  loan  ;  and  the  jury  having  found  it  to  bo  tfie  latter,  the 
Court  refused  to  disturb  the  verdict* 
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it  appeared  that  a  certain  portion  of  land  upon  which  18S0. 
the  carcase  of  one  house  was  then  built,  and  on  which  "  " 
the  other  houses  were  subsequently  erected,  was,  on  the  nfmvut 
1st  o£  Augus£j  1816,  demised  on  a  building  lease^  by  a 
person  of  the  name  of  Jtead^  to  the  bankrqptf  Hammond^ 
for  a  term  of  99  years,  at  the  rent  of  108^  per  annum« 
On  the  16th  August^  1816,  Hammond  assigned  over  thia 
lease  to  Roberts^  for  the  sum  of  23001^  and  an  agrea* 
ment  was  entered  into,  dated  17th  August,  1816|  by 
which  Hammond  agreed  to  take  the  premises  from  iZcK 
bertSi  subject  to  the  same  covenants  as  to  buildings  &c« 
as  were  contained  in  the  original  lease  to  him ;  but  at 
an  increased  yearly  rent  of  395^  The  agreement  con- 
tained a  stipulation  that  Hammond  should  be  at  liberty, 
upon  giving  six  months'  notice,  to  repurdiase  the  lease 
for  the  sum  of  2300^*  Both  the  assignment  and  the 
agreement,  altliough  dated  on  two  successive  days,  were 
in  fact  executed  at  the  same  time^  and  formed  one 
transaction.  It  was  also  proved  that  the  buildings,  &c. 
had  been  valued  shortly  previous  to  this  transaction  at 
the  sum  from  700/.  to  800/.  only,  and  that  a  large  sum' 
of  money  would  necessarily  be  required  to  be  expended 
in  the  completion  of  the  houses.  Hammond^  under  this 
agreement,  subsequently  completed  the  bouses,  and 
having  become  bankrupt,  this  action  was  commenced 
by  his  assignees  against  the  defendant,  whose  claim  to 
the  premises  was  derived  under  the  assignment  to  2Zo- 
herts.  The  learned  Judge,  at  the  trial,  left  it  to  the 
jury  to  say  whether  the  transaction  between  Hammond 
and  Roberts  was  substantially  a  purchase  or  a  loan,  and 
told  them  that  if  they  thought  it  was  a  loan  the  deeds 
were  void,  the  transaction  being  usurious.    The  jury 
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1820.       found  a  verdict  fot  the  lessors  of  the  plaintiffl    And 
now 

Scarlett  moved  for  a  new  triaL    Upon  the  fiioe  of  the 
deeds  themselves  it  is  a  purchase  i  and,  therdbre^  im« 
less  evidence  dehors  the  deeds  be  resorted  to^  the  jury 
ought  not  to  have  inferred  usury.     Here  the  prindpal 
money  was  altogether  gone,  unless  Hammond  chose  to 
redeem ;  and  though  it  might  be  his  interest  so  to  do^ 
yet  that  wUl  not  make  it  an  usurious  transaction.     If  a 
person  have  an  annuity  secured  on  a  freehold  estate  it 
may  be  clearly  his  interest  to  redeem  it;  but  such  a 
power  will  not  make  the  bargain  usurious.    IBa^lejf  J, 
in  that  case  the  principal  is  in  hazard  from  the  un- 
certain duration  of  life.     Here  it  is  in  the  nature  of 
an  annuity  for  years,  and  there  is  no  case  in  which  such 
an  annuity  has  been  held  not  to  be  usurious,  where^  on 
caltulation,  it  appeared  that  more  than  the  principal, 
together  with  legal  interest,  is  to  be  received.J     Here 
it  is  the  mere  bargain  of  a  builder,  who  is  desirous  of 
dividing  the  risk  of  the  speculation  with  another  man. 
In  Bex  V.  Drury  (a)  this  very  question,  seems  to  have 
arisen.      There  Drury  advanced  to  Drue  3001^  and 
made  a  similar  agreement  as  here,  that  Drue  should  pay 
him  SO/,  per  annum  rent,  with  a  liberty  to  repurchase 
on  payment  of  300/.  at  the  end  of  four  years ;  and  Lord 
Hale  held  that  not  to  be  usurious.  In  Doe  v.  Chambers  {b} 
there  was  evidence  to  shew,  independently  of  the  deeds 
themselves,  that  the  transaction  was  in  the  nature  of  a 
loan.     But  here  there  was  no  such  evidence. 

a 

(rt)  3  L€V,  7.  (6)  4  Campb,  1. 
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Abbott  C.  J.  I  cannot  agree  that  in  this  case  there 
was  no  evidence,  independently  of  the  deeds,  to  shew 
that  this  was  a  transaction  in  the  nature  of  a  loan.  The 
original  lease  from  Bead  to  Hammond^  which  was  dated 
August  1st,  1816,  contained  a  reservation  of  a  ground 
rent  of  108/.,  and  a  covenant  that  Hammond  should 
complete  the  four  houses  in  question.  This  lease  Hamf 
mond  assigned  to  Roberts  for  the  sum  of  2S00/.,  and 
then  he  took  from  Roberts  a  lease  at  395/.,  being  nearly 
200/,  per  annum  more  than  the  original  ground  rent 
reserved ;  and  in  that  agreement  there  was  a  stipula- 
tion that  Roberts  should  reassign  on  being  repaid  the  sum 
of  2300/.  These  instruments,  dated  on  successive  days, 
were  executed  together;  and  it  appeared  in  evidence 
that  the  buildings  in  respect  of  which  2300/,  was  so 
advanced,  were  not  at  that  time  worth  more  than 
1000/.  The  question  which,  under  these  circumstances, 
I  left  to  the  jury,  was,  whether  this  was  a  purchase  ^  a 
loan.  If  the  latter  was  the  case^  then,  whatever  might 
be  the  form  given  to  it  by  the  parties,  it  will  not  vary 
the  real  nature  of  the  transaction,  nor  prevent  it  from 
being  usurious.  The  circumstances  of  Roberts  pur- 
chasing for  2300/.,  premises,  which  were  not  of  more 
value  than  1000/.,  and  of  his  undertaking  the  further 
expence  of  building,  which  latter  burden  was  imme- 
diately shifted  from  him  to  Hammond  by  a  lease,  exe- 
cuted at  the  same  time,  on  which  a  rent  of  395/.  was 
reserved,  appeared  to  me  strong  circumstances  upon 
which  the  jury  might  properly  found  their  present  verdict 
And  under  the  terms  of  the  agreement  I  thought  that 
Hammond  would  necessarily  be  compelled  to  repur- 
chase. The  case  of  Rex  v.  Drury  is  distinguishable 
from  the  present.     There  the  lessee,  Drue^  was  not 

bound 
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1820.  bound  to  do  any  thing  beyond  the  payment  of  the  ffnt; 
but  here  Hammond  was  bound  not  only  to  pay  tbe  rent, 
but  to  go  on  to  complete  the  buildings  at  a  consldenible 
additional  expence.  I  think  there  waa  sufficient  eri* 
dence  for  the  jury  in  this  case,  and  I  see  no  groondi 
for  disturbing  their  verdiet. 

Rule  refused. 


Dm 


'S^;^:  The  Kino  against  Parkyns  and  Others. 

On  the  charter  HTHE  Solicitor-General,  in  last  Michaelmas  tenn^  had 

election  of  lord-  obtained  a  rule  nisi   for  a  criminal   infonnation 

d^rf  jLmdm,  against  the  defendants,  for  having,  on  the  last  charter  day 

£e  dS^  "^  (29*  September  J  1819)  for  the  election  of  the  lord  mayw 

<>^^j^^  of  the  city  of  London,  obstructed  that  election  in  a  violent 

all  other  mat-  ^nd  tumultuous  manner.     The  custom,  as  to  the  electioa 

tert;  andthere- 

fore  it  is  not      of  lord  mayor,  as  stated  by  the  affidavits,  was  ^  follows: 

lawful,  after  '      ^ 

thelord-major-  The  livery  of  the  different  companies  within  the  city, 

and  aldermen  ,         ^    . 

have  retired  are  summoned  every  year  to  attend  at  Gmldhcdl^  on  ihe 

tii^  to  pro-  29th  day  of  September,  or  on  the  day  preceding,  in  case 

CL^^n^n.  the  29th  of  September  shaU  happen  to  fall   on  a  Sunday, 

d^onT^e***^  for  the  election  of  a  lord  mayor  for  the  year  ensuing,  by 

^Sh^'Ina  P*"^®?^  issued  previously  for  that  purpose  by  the  lord 

have  the  eflTect  mayor,  by  an  order  of  a  court  of  aldermen,  and  directed 

of  putting  it  off 

altogether.  to  the  master  and  wardens  of  the  several  livery  compa- 
nies of  the  city  of  London.  On  the  morning  of  the 
election    day  in  every  year,  the  lord  mayor,  recorder, 

and  aldermen,  with  the  sheriffs  and  other  officers  of  the 

« 

city,  after  having  met  together  in  the  council  chamber 
at  Guildhall,  and  proceeded  from  thence  to  church,  re- 
turn again  to  Guildhall,  for  the  purpose  of  the  election; 
immediately  upon  their  return,  the  lord  mayor,  re- 
corder. 
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corder,  alderinen»  sherifife,  and  other  city  officers,  being        1820. 
seated  in  their  respective  situations,  on  the  place  where  „ 

the  court  of  hustings  is  usually  held,  the  town  clerk  dio*        againtt 

Pauktki. 

tates  to  the  common  crier  a  proclamation  to  the  follow* 
ing  effect,  that  is  to  say :  ^<  You  good  men  of  the  livery, 
of  the  several  companies  of  this  city,  summoned  to  api* 
pear  here  this  day,  for  the  election  of  a  fit  and  able 
person  to  be  lord  mayor  of  this  city,-  for  the  year  en- 
suing, draw  near,  and  give  your  attendance.     God  sav^ 
the  king."      Which  proclamation  the  common  crier 
makes.     The  recorder  then  advances  towards  the  front 
of  the  hustings,  and  informs  the  persons  of  the  livery 
who  are  assembled,  that  they,  of  old  custom,  know  the 
cause  of  their  assembly  and  meeting  together,  is  for  the 
purpose  of  returning  two  fit  and  able  persons  to  the 
lord  mayor  and  aldermen,  for  one  of  them  to  be  chosen 
lord  mayor  for  the  year  ensuing.     The  coarse  then  is, 
that  the  present  lord  mayor,  recorder  and  aldermen, 
retire  to  an  inner  chamber,  and  there  remain,  with  the 
doors  closed,  until  the  election  be  brought  to  them, 
leaving  the  common  seijeant,   the  sheriffs,   the  town 
clerk,  and  other  city  officers,  in  the  place  where  the 
court  of  hustings   is  usually  holden  to  carry  on  the 
election.     The  common  seijeant  then  states,  shortly  to 
the  livery,  to  the  effect  of  what  the  recorder  has  before 
said,  and  to  put  them  in  mind  of  the  order  they  are  to 
use  in  their  election ;  that  is  to  say,  that  he,  the  com- 
mon Serjeant,  will  have  to  read  over  to  them  the  names 
of  those  aldermen  who  have  served  the  office  of  sheri£^ 
and  have  not  served  the  office  of  lord  mayor ;  after 
which,  the  said  names  will  be  put  to  them,  separately, 
by  the  common  cryer,  and  then,  and  not  until  then,  they 
will  be  required  to  hold  up  their  hands,  (ac  shewing 

upon 


Pautms. 


670  CASES  iH  TRINITY  TERM 

1820«       upon  which  two  of  the  said  aldermen  their  dection 
— "^       might  &I1,  and  which  two  persons  are  to  be  returned 
offdnsi        to  the  lord  mayor  and   aldermen,  for  their  choice  of 
one  of  the  said  two  persons,  to  be  lord  mayor  for  the 
year  ensuing.     The  election  then  proceeds,   and  it  is 
the  practice  to  exhibit  the  names  of  the  several  alder- 
men on  a  board,  as  they  are  respectively  named  fcr 
such  election,  in  order  that  the  same  may  be  the  more 
distinctly  known  to  the  livery  assembled  in  the  haD. 
When  the  two  persons  have  been  so  nominated,  the 
common  seijeant,  with  the  sheriffs,  chamberlain,  town 
clerk,  and  other  dty  officers,  go  to  the  lord  mayor  and 
aldermen,  and  there  present  the  names  of  those  two 
whom  the  commons  have  nominated,  in  their  dection, 
of  whom  the  lord  mayor  and  aldermen,   by  scrutiny, 
elect  one,  and  afterwards  come  back  to  the  place  where 
the  court  'of  hustings  is  usually  holden,  when  the  re- 
corder states  to  the  livery  the  name  of  the  one  whom 
they  have  elected,  after  which,  proclamation  is  made  of 
the  alderman  so  elected  to  come  forth,  and  declare  his 
consent  to  take  upon  himself  the  office ;  and  if  he  is 
then  present,  and  consents  thereto,  he  is  invested  with 
the  chain  of  office  by  the  sword  bearer,  and  the  dection 
is  completed.  On  Michaelmas  day  last,  the  livery  assem- 
bled, and  after  the  lord  mayor,  recorder,  and  aldermen 
had  taken  their  seats  on  the  hustings,  and  as  soon  as  the 
common  crier  had  opened  the  hall,  a  considerable  noise 
and  tumult  took  place,  during  which  time,  the  recorder 
addressed  the  livery ;  and  the  lord  mayor,  recorder,  and 
aldermen  then  retired  to  the  common   council  room. 
Upon  the  common  Serjeant's  coming  forward  with  the 
sheriffs,    in  order  to  proceed  with  the  election,    there 
was  a  great  press  on  the  hustings,  in  the  course  of 

which 
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which  the  defendants  came  forward,  and  (the  common         1820. 
Serjeant  having  in  consequence  retired)  addressed  the        — 

The  KiMO 

hvery,  and  proposed  and  carried  some  resolutions  re-  jigtmut 
lati ve  to  the  transactions  at  Manchester^  on  the  1 6th  of 
August  J  1819.  After  these  resolutions  had  been  carried, 
in  the  course  of  which  great  noise  and  tumult  took 
place ;  the  election  was  allowed  to  proceed,  and  did  pro- 
ceed in  the  accustomed  mode.  The  affidavits  contained 
charges  of  previous  arrangements^  for  the  purpose  of 
carrying  on,  and  violent  personal  conduct  in  the  course 
of  these  proceedings  on  the  part  of  the  several  defend- 
ants. These  latter  circumstances  were  all  expressly 
denied  by  the  defendants ;  but  they  admitted  that  they 
had  come  forward  to  address  the  liver}',  and  to  propose 
the  resolutions,  contending  that  they  had  a  right  so  to 
do.  As  to  this  point,  their  affidavits  statcil  that  it  was 
their  belief,  and  that  of  the  general  body  of  the  livery, 
founded  on  an  opinion  formerly  given  by  Seijt.  Gh/nrij 
then  recorder  of  London^  that  it  was  their  inherent  and 
undoubted  right,  when  legally  assembled  in  common 
hall  on  the  29th  Septemberj  or  on  any  other  day,  to  dis- 
cuss public  grievances;  and  that  several  requisitions 
respectably  signed,  having  been  delivered  to  John  Atkins 
Esq.,  the  lord  mayor,  to  call  a  common  hall  for  the  pur- 
pose of  discussing  public  measures,  which  had  been  all 
refused,  contrary  to  the  usual  practice,  great  dissatis- 
faction had  arisen ;  that  on  the  day  in  question,  upon 
the  recorder  coming  forward  to  the  common  hall  there 
was  a  general  cry  of  "  No  election,  grievances  first ;"  and 
that  after  the  lord  mayor  and  aldermen  had  retired, 
the  resolutions  were  proposed,  put,  and  carried.  They 
further  stated,  that  there  was  no  intention  of  preventing 
the  election,  and  adduced  several  instances  in  which 

similar 
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1820.       upon  which  two  of  the  said  aldermen  their  election 
■       might  &11,  and  which  two  persons  are  to  be  returned 

offunsi       to  the  lord  mayor  and   aldermen,  for  their  choice  of 
one  of  the  said  two  persons,  to  be  lord  mayor  for  the 
year  ensuing.    The  election  then  proceeds,  and  it  is 
the  practice  to  exhibit  the  names  of  the  several  alder- 
men on  a  board,  as  they  are  respectively  named  far 
such  election,  in  order  that  the  same  may  be  the  more 
distinctly  known  to  the  livery  assembled  in  the  halL 
When  the  two  persons  have  been  so  nominated,  the 
common  seijeant,  with  the  sheriffs,  chamberlain,  town 
clerk,  and  other  dty  officers,  go  to  the  lord  mayor  and 
aldermen,  and  there  present  the  names  of  those  two 
whom  the  commons  have  nominated,  in  their  decdon, 
of  whom  the  lord  mayor  and  aldermen,   by  scrutiny, 
elect  one^  and  afterwards  come  back  to  the  place  where 
the  court  'of  hustings  is  usually  holden,  when  the  re- 
corder states  to  the  livery  the  name  of  the  one  whom 
they  have  elected,  after  which,  proclamation  is  made  of 
the  alderman  so  elected  to  come  forth,  and  declare  his 
coiisent  to  take  upon  himself  the  office ;  and  if  he  is 
then  present,  and  consents  thereto,  he  is  invested  with 
tlie  chain  of  office  by  the  sword  bearer,  and  the  decrion 
is  completed.  On  Michaelmas  day  last,  the  livery  assem- 
bled, and  after  the  lord  mayor,  recorder,  and  aldermen 
had  taken  their  seats  on  the  hustings,  and  as  soon  as  the 
common  crier  had  opened  the  hall,  a  considerable  noise 
and  tumult  took  place,  during  which  time,  the  recorder 
addressed  the  livery ;  and  the  lord  mayor,  recorder,  and 
aldermen  then  retired  to  the  common   council  room. 
Upon  the  common  Serjeant's  coming  forward  with  the 
sherifts,   in  order  to  proceed  with  the  election,    there 
was  a  great  press  on  the  hustings,  in   the  course  of 

which 
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which  the  defendants  came  forward,  and  (the  common         1 820. 
Serjeant  having  in  consequence  retired)  addressed  the        — — 

The  Kmo 

hvery,  and  proposed  and  carried  some  resolutions  re-  jigamu 
lative  to  the  transactions  at  Manchester^  on  the  16th  of 
August f  1819.  After  these  resolutions  had  been  carried, 
in  the  course  of  which  great  noise  and  tumult  took 
place ;  the  election  was  allowed  to  proceed,  and  did  pro- 
ceed in  the  accustomed  mode.  The  affidavits  contained 
charges  of  previous  arrangements^  for  the  purpose  of 
carrying  on,  and  violent  personal  conduct  in  the  course 
of  these  proceedings  on  the  part  of  the  several  defend- 
ants. These  latter  circumstances  were  all  expressly 
denied  by  the  defendants ;  but  they  admitted  that  they 
had  come  forward  to  address  the  livery,  and  to  propose 
the  resolutions,  contending  that  they  had  a  right  so  to 
do.  As  to  this  point,  their  affidavits  stated  that  it  was 
their  belief,  and  that  of  the  general  body  of  the  livery, 
founded  on  an  opinion  formerly  given  by  Seijt.  Glynn, 
then  recorder  of  Londonj  that  it  was  their  inherent  and 
undoubted  right,  when  legally  assembled  in  common 
hall  on  the  29th  September^  or  on  any  other  day,  to  dis- 
cuss public  grievances;  and  that  several  requisitions 
respectably  signed,  having  been  delivered  to  John  Atkins 
Esq.,  the  lord  mayor,  to  call  a  common  hall  for  the  pur- 
pose of  discussing  public  measures,  which  had  been  all 
refused,  contrary  to  the  usual  practice,  great  dissatis- 
faction had  arisen ;  that  on  the  day  in  question,  upon 
the  recorder  coming  foi'ward  to  the  common  hall  there 
was  a  general  cry  of  "  No  election,  grievances  first ;"  and 
that  after  the  lord  mayor  and  aldermen  had  retired, 
the  resolutions  were  proposed,  put,  and  carried.  They 
further  stated,  that  there  was  no  intention  of  preventing 
the  election,  and  adduced  several  instances  in  which 

similar 
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1820«       infringedthe law,  they  have  not  acted  from  impn^, 
_    ~       but  mistaken  motives;  and.  therefore,  this  Court  wiD 

The  Knrtf 

agtdnu  not  interfere^  but  leave  the  prosecutors  to  their  remedj 
by  indictment.  The  authority  of  Mr.  Serj.  Glynn  voold 
naturally  induce  them  to  act  on  his  opinion. 

The  Solicitar  General,  ScarletU  Gumeifj  and.Tmdak 
contra,  after  observing  that  tfafby  left  the  latter  part  of 
the  argument  of  the  defendant's  counsel  entirely  to  the 
Court,  and  that  they  were  anxious  only  to  have  a  Judg- 
ment on  the  right  claimed,  proceeded  to  state,  that  Mr» 
Serj.  Glynn^s  opinion  had  been  over-ruled  by  the  judges 
in  Pbmb^s  case.  It  is  so  laid  down  by  AshhurstJ.  p.  3L; 
by  Aston,  J.  p.  88. ;  by  the  Lord  C.  Baron,  pp.lOl.  106.; 
and  by  De  Grey  C.J.  p.  167.  {a).  They  were  then 
stopped  by  the  Court. 

Abbott  C.  J.  I  am  of  opinion,  considering  the  pecnimr 
nature  of  this  assembly,  and  the  purpose  for  which 
it  was  met,  that  it  was  not  competent  to  them  to  go  into 
any  other  matter  previously  to  the  election.  The  course 
is  this,  the  whole  body  corporate  are  to  meet  together 
after  divine  service,  and  being  met,  the  recorder  addresses 
the  livery,  and  propounds  to  them  the  object  for  which 
they  are  called  together,  and  that  being  done,  the  lord 
mayor  and  aldermen  retire  into  a  separate  chamber, 
in  order  that  the  meeting  may  proceed  to  the  election 
of  two  persons,  who  are  to  be  presented  to  the  court  of 
aldermen  for  their  choice  of  one  to  the  office.     Now,  if 

(a)  These  references  are  to  the  report  of  Plufnbe*8  case,  published  in 
1782  by  Mr.  Roberts,  then  city  solicitor,  by  order  of  the  commoo 
council.  It  contains  tlie  arguments  of  the  four  Judges,  accompanied  by  a 
commentary  of  the  editor. 

ante- 
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which  the  defendants  came  forward,  and  (the  common         1 820. 
Serjeant  having  in  consequence  retired)  addressed  the        — — 
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livery,  and  proposed  and  carried  some  resolutions  re-  jngtmui 
lative  to  the  transactions  at  Manchester^  on  the  16th  of 
August  J  1819.  After  these  resolutions  had  been  carried, 
in  the  course  of  which  great  noise  and  tumult  took 
place ;  the  election  was  allowed  to  proceed,  and  did  pro- 
ceed in  the  accustomed  mode.  The  affidavits  contained 
charges  of  previous  arrangements^  for  the  purpose  of 
carrying  on,  and  violent  personal  conduct  in  the  course 
of  these  proceedings  on  the  part  of  the  several  defend- 
ants. These  latter  circumstances  were  all  expressly 
denied  by  the  defendants ;  but  they  admitted  that  they 
had  come  forward  to  address  the  livery,  and  to  propose 
the  resolutions,  contending  that  they  had  a  right  so  to 
do.  As  to  this  point,  their  affidavits  statcil  that  it  was 
their  belief,  and  that  of  the  general  body  of  the  livery, 
founded  on  an  opinion  formerly  given  by  Seijt.  Glynny 
then  recorder  of  Londotiy  that  it  was  their  inherent  and 
undoubted  right,  when  legally  assembled  in  common 
hall  on  the  29th  September^  or  on  any  other  day,  to  dis- 
cuss public  grievances ;  and  that  several  requisitions 
respectably  signed,  having  been  delivered  to  John  Atkins 
Esq.,  the  lord  mayor,  to  call  a  common  hall  for  the  pur- 
pose of  discussing  public  measures,  which  had  been  all 
refused,  contrary  to  the  usual  practice,  great  dissatis- 
faction had  arisen ;  that  on  the  day  in  question,  upon 
the  recorder  coming  forward  to  the  common  hall  there 
was  a  general  cry  of  "  No  election,  grievances  first ;"  and 
that  after  the  lord  mayor  and  aldermen  had  retired, 
the  resolutions  were  proposed,  put,  and  carried.  They 
further  stated,  that  there  was  no  intention  of  preventing 
the  election,  and  adduced  several  instances  in  which 

similar 
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1820.       tlbt  Ih^  had  Vbi  right,  It  db&s  spp^r  tb  m»  thut  tim 
hile  bught  td  hb  disbh^i^. 


BiTiEt  J.    I  iiih  of  the  teihie  i^ihibn.     It  tt  a  ge^- 
fal  rule  in  iu)rp(>rati(m  law;  ihdt  thi^  elebtidfi  df  At  kid 
dffieer  tniist  tike  plict  dii  a  ^V^  day.     TfbWf  oq  Ae 
chatifer  day  the  membet«  of  the  corporatidii  have  a  ri^ 
to  ex]pett  that  the  election  will  take  ^labe^  afad  thkt  dd 
other  business  will  be  interposed  until  that  h^  bttn 
complieted;    If  one  subject  df  dislcufEBioh  faiay  be  ihtin'- 
posedy  many  may,  and  so  the  day  maj^  tdtiinately  be 
exhausted,  arid  the  election  defeated;     It  has  been  said 
that  if  this  right  be  not  allowed,  oth^  rights  posses^ 
by  the  common  hall  may  be  entirely  obsthkcted  by  its 
dissolution  by  the  lojrd  mayor.    I^  however,  the  loid 
m&yor  were  to  dissolve  a  tominon  hall  with  a  crimiiial 
intent  and  for  criminal  purposes,  be  might  Be  liable  to 
be  punished  for  so  doing.     But  that  does  not  applj  to 
the  present  question.     On  the  charter  day  it  is  quite 
clear,  that  the  election  is  the  business  with  Which  tin 
coihmon  hall  ought  to  begin.     Before,    however,  tbe 
Court  will  grant  a  crinlinal  information  against  the  de- 
fendants, they  must  be  satisfi)^  that  they  act^  from 
criminal,  arid  not  mferely  fmm  ihistaken  motives.    Here 
howevet^j  the  parties  sWear  that  they  believed  they  bid 
the  right  Which  they  claibi^d.     t'hey  have  pirdduced  se- 
veral instances  ih  which  business  UncckiHteted  with  the 
election,    haS   had    precedence   on    the    tharter   day. 
They  might  be  misled   by  these  ihstahces.      1  tfenk 
therefore,  that  the  rule  ought  tb  bedischalrgt^d. 

HotROYD  J.    In  this  base,  the  whole  of  the  corporate 
body  were  assembled  for  a  special  and  important  bitlpose, 

vit} 


viK.^  tA  di609e  ih(d  hmd  i3i[  ih^  wrp&tktim,  No^r^wh^  1820. 
they  are  bo  tnet^  it  setttitt  but  r«tt60tiiibte  thiit  thftt  special  JTr* 
purpose  should  hava  pre^i^eniM  unless  by  the  geMifAl  ngatnu 
assent  of  the  whcda  body  it  h&  otherwise  anang^. 
I  think  that  without  the  Msimt  trf*  the  pt^idhlg  tStft^^ 
th^  had  no  right  to  go  into  oth«l*  business  previously  to 
the  election ;  and  my  opinion  is  confirmed  by  Mathdl  y. 
Nevinson  {a\  where  the  Court  held  that  the  corporation 
must  proceed  in  the  business  for  which  they  w^^e  spe^ 
cially  convened,  in  preference  to  any  other,  unless  by 
the  consent  of  the  whole  corporate  body,  or  at  least  that 
of  the  presiding  officer.  Supposing,  therefore,  the  bu- 
siness of  the  election  not  to  have  commenced  previously 
to  the  interruption  of  it  by  the  defendants,  I  think  that 
interruption  would  not  have  been  legal.  But  I  am  of 
opinion  that  the  businesi  of  the  election  had  oom- 
menced)  (or  One  pirt  of  the  corporation  had  been  separ^ 
ated  from  the  rest,  to  perform  the  special  fonctic^ 
entrusted  to  them.  And  I  think,  therefore^  that  Ut 
that  time  they  had  no  right  to  proceed  on  any  other 
business,  till  that  for  whith  they  had  been  So  separated 
had  been  completed;  that  is  the  general  rule  Of  law, 
and  I  think  that  no  particular  custom  in  London  to  the 
contrary  has  been  proved*  The  general  rule  of  law 
seems  to  me  to  be  realised  in  the  cases  of  (Xdknoi(D  V* 
Wainwrighi {1%  and  Bex  v.  Mayor  qfCkrUsle{c)^  in 
the  latter  case^  which  was  a  return  to  a  mandamus^ 
Lord  C.  J.  Pratt  stated  this,  "  The  powers  of  the  com* 
mon  council,  and  the  mayor  and  aldermen,  are  distinct. 
The  common  council  can  do  no  acts,  unless  assembled 

(a)  2  Ld.  Raynu  1355.  S.C^     11  Eattt  S4. 

t^)  i  hurr.  1020.  {c)  1  Str,  ^35. 

Yya  in 


Pakxtiis* 


678  CASES  iH  TRINITY  TERM 

r 

1820.        in  that  capacity ;  neither  can  the  mayor  and  aldennen, 
unless  they  met  only  as  such,  upon  a  regular  summons  for 

i^omjf  that  purpose :  as  they  had  distinct  authorities,  they  must 
be  summoned  in  their  distinct  capacities*  Here  was  no 
sumpions  to  meet  as  mayor  and  aldermen  only,  the  cod- 
seqbence  of  which  is,  that  the  acts  done  by  them  in  that 
distihct  capacity  are  void."  Now,  here  the  livery  wcfe 
not  assembled  as  a  separate  body,  but  they  were  separ- 
ated from  the  rest  of  the  corporation,  in  order  to  per- 
form their  part  of  the  election,  which  was  to  be  com- 
pleted by  the  whole  body ;  but  a  separation  for  that 
particular  purpose  does  not  give  them  a  right  to  act  as 
a  separate  body  for  any  other  purpose  vi^hatever,  and 
unless  there  be^  therefore,  some  special  custom  or 
charter  which  distinguishes  this  case  from  others,  it 
seems  to  me  that  the  reasoning  of  Lord  C.  J*  PraU 
applies  to  the  present  case^  and  that  by  law  the  livery 
could  do  no  act  when  separated  from  the  rest  of  die 
corporation.  I  think,  therefore^  that  the  right  daimed 
by  the  present  defendants  does  not  exist.  I  entirdy 
agree  on  the  other  point  that  this  rule  should  be 
discharged. 

Best  J.  I  entirely  concur  with  the  rest  of  the  Court 
on  both  the  points.  It  seems  that  an  opinion  has  pre- 
vailed in  the  city  of  JLondon^  that  there  exists  a  right  on 
the  charter  days  for  the  election  of  lord  mayor  and 
sheriffs,  to  bring  on  for  the  consideration  of  the  lifery 
other  matters  unconnected  with  those  elections,  and 
that  idea  has  been  confirmed  by  an  opinion  of  Mr. 
Serjt.  Glt/nriy  their  recorder.  Under  these  circumstances 
the  rule  ought  not  to  be  made  absolute  against  the  pre- 
sent defendants,  who  have  acted  under  that  misconcep- 
tion. 


FAftXTKI« 
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tion.      But  I  am  clearly  of  opinion  that  the  right        1820. 
contended  for  does  not  exist;   no  authority  has  been      _ 

ITie  KiKa 

cited  in  support  of  it,  but  it  is  insisted  that  when  this  jigmnst 
corporation  is  assembled  for  these  particular  purposes^ 
that  they  have  a  right  by  custom  to  proceed  to  the  dis- 
cussion of  other  matter.  I  think  no  such  custom  has 
been  proved  to  exist,  and  I  think  if  it  had  been  proved, 
it  would  have  been  a  bad  custom  by  law.  It  is  admitted 
in  argument  that  they  have  no  right  to  engage  in  a  dis« 
cussion  of  such  length  as  would  altogether  put  off  the 
election ;  but  that  admission  seems  to  me  to  make  an  end 
of  the  case,  for  if  persons  are  allowed  to  interpose  any 
other  matters,  who  can  say  when  the  discussion  will 
cease.  It  seems  to  me,  therefore,  that  it  is  not  lawful 
to  give  any  other  business  precedence  of  the  election. 
But  here  the  election  had  actually  b^un,  and  the  lord 
mayor  and  aldermen  were  necessarily  absent  in  the  dis- 
charge of  their  duty.  I  think,  therefore,  that  there  is 
no  foundation  for  the  right  claimed  by  the  present 
defendants. 

Rule  discharged,  (a) 


(a)  In  the  course  of  these  proceedings,  ChiUi/t  on  the  part  of  Henry 
Hunit  one  of  the  Defendants,  who  had,  in  the  interim,  received  8en« 
tence  of  imprisonment  in  IlcheUer  gaol  for  a  misdemeanor,  (vide  ante, 
p.  444^)  applied  for  a  writ  of  habeas  corpus  to  bring  him  up,  in  order 
that  he  might  shew  cause  in  person  against  this  rule;  but  the  Court 
said  that  there  was  no  precedent  for  such  an  applicationi  and  refused 
the  writ 


Yjr  3 
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A*  agreed  to 
purchase  a 
horse  from  S* 
for  ready  mo- 
ney, and  to 
take  him  within 
a  time  agreed 
upon.    About 
the  expiration 
of  that  time.  A, 
tode  the  horse, 
and  gave  di- 
rections as  to 
its  treatment, 
&c.,  but  re- 
quested that  it 
might  remain 
in^.'s  posses- 
sion  for  a  fiir-' 
ther  time,  at 
the  expiration 
of  which  he 
promised  to 
fetch  it  away 
and  pay  the 
price;  to  this 
^v  assented. 
The  horse  died 
before^,  paid 
the  price  or 
took  it  away : 
Held,  that 
there  was  no 
acceptance  of 
the  horse  within 
the  meaning  of 
the  statute  of 
frauds. 


Tbmpest  against  Fitzoehaxd. 

ASSUMPSIT  for  the  price  of  9  horse.  DegUmtioa 
contftined  counts  fpr  horses  sold  and  delivered,  bar- 
gamed  and  sold,  &c.  Flea  general  issue.  At  ib^  UH 
before  Park  J.  at  the  last  assi^ses  for  thq  county  d 
I/mcasler^  the  following  &cts  ^ere  prov^ ;  |n  .di^gitsii 
ldl7|  thq  defendant,  then  on  a  yi^ic  at  (be  plaintiff 
hous^  agreed  to  purchase  a  hor^  frQip  him  at  the 
price  of  forty-five  guineas,  ^nd  to  fetch  it  away  alH>i4t 
the  22d  Sept*  as  be  went  to  DoncaUer  riicea.  The  paiv 
ties  understood  it  tp  be  a  ready  money  hwgain.  Tbp 
defendiuit  snid  he  wwted  it  for  buating,  »nd  the  phoii- 
tiff  proposed  to  put  it  in  a  course  of  pbyuc  during  Iu4 
absence.  The  defendant  ^oon  after  quitted  the  phuQ** 
tiff's  house,  and  returned  pn  the  %Q\k  SejU^  He  tbw 
ordered  the  hprsq  to  be  taken  out  of  the  stfibl^  be  aod 
his  servant  mounted,  galloped,  and  leaped  tba  bonKV 
and  after  thejr  had  so  done,  his  servant  cleaned  him, 
and  the  defendant  himself  gave  directions  that  a  roller 
should  be  taken  off  and  a  fresh  one  put  on,  and  that  s 
strap  should  be  put  upon  his  neck,  which  was  paoa^ 
quently  dune ;  he  then  asked  the  plaintiff^s  aon  if  he 
would  keep  it  for  another  week,  he  said  that  he  wputd 
do  it  to  oblige  him*  "^rhe  defendant  then  said,  that  he 
would  call  and  pay  for  the  horse  when  he  returned  from 
the  Doncaster  races,  about  the  26th  or  27th  Sept*  He 
told  plaintiff's  groom  that  the  horse  ought  to  be  gal- 
loped more^  and  that  it  was  not  then  in  a  condition  for 
hunting.  The  defendant  returned  on  the  27th,  with 
the  intention  to  take  it  away,  but  the  horse  having  died 

on 
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on  the  S6th  SepU  he  refuse^  tq  pi^y  the  pric^.  Pppn  182Q. 
these  facts  it  wa9  contended  by  the  deffsndfuit's  counsel,.  • 
th^t  there  had  been  po  ^cceptapce  of  the  bor^  by  him,  agamu 
so  as  to  take  the  ci^  out  pf  the  st^tnt^  of  &f^uds.  The 
learned  judge  wa^  of  opinion,  that  if  the  ^t^  dope  by 
thp  defepdwt  9^  the  20th  Sepi.  ^e|;e  to  be  i:pp8i4ered 
as  acts  of  ownership,  that  there  was  a  su^pi^nt  acpepr 
tance;  and  he  left  it  to  the  jury  to  say  whether  the 
riding  of  the  horse  pa  th^it  day  was  by  vay  pf  tfi^  or 
whether  the  de&ndant  wa#  then  ^jietcising  m  act  of 
pwnpmhip ;  and  whether  the  directions  th^n  givisn,  were 
by  way  of  ^yice  or  as  pwp^.  If  they  thought  that  he 
was  then  exercising  acts  pf  ownership,  then  they  were 
to  find  for  the  plaintiff;  if  otberw^sei  for  the  defendant. 
The  jury  ipund  a  verdict  for  the  plaintiff.  A  nde  ni» 
having  been  pbtained  for  a  peiy  trial  in  last  East^  ^Hn, 

Scarlett  and  HoU  now  shewed  cause.  The  question 
was  properly  left  to  the  jury,  whether  on  the  20tb  Sept. 
the  defendant  had  not  exercised  acts  of  ownership  upon 
the  horse.  The  jury  have  found  that  he  bad,  and  that 
being  so,  there  was  clearly  an  acceptan^cc  of  the  horse, 
within  the  meaning  of  the  statute  of  frauds.  Jn  Bleur 
kinsop  y*  Clayton  (a),  a  case  similarly  circumstanced,  the 
Court  of  Comnipn  Pleas  thought  it  a  question  for  the 
jury  to  determine  whether  the  act  done  by  the  purchaser, 
was  an  act  of  ownership  or  not.  Chaplin  v.  Mogers  {]b\ 
is  an  authority  to  the  same  effect.  The  object  of  the 
legislature  in  the  statute  of  frauds,  was  that  there  should 
be  some  act  done  by  the  party  beyond  the  mere  con- 
tract, to  make  it  binding.     Here  such  acts  have  been 

(a)  7  Taunt.  597.     1  B,  Moore,  3S8.  (6)  1  EiM,  1D2. 

Vy*  done 
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1820*        done  by  the  vendee,  with  respect  to  the  property  pur- 
'       ohasedy  and  admitting  them  to  be  equivocal  in  their 

agtttnst        nature^  still  the  jury  have  found  by  their  verdict  that 
they  were  acts  of  ownership ;  and  that  being  so,  there 
can  be  no  doubt  that  there  was  an  acceptance  <^  die 
property  by  the  defendant,  within  the  meaning  of  the 
statute  of  frauds. 

Cross  Serjeant,  and  MUnery  contra.  The  intent  and 
meaning  of  the  statute  was,  that  there  should  be  certain 
forms  used  in  order  to  make  a  contract  binding  or  that 
there  should  be  some  clear  unequivocal  act  done  by  the 
vendee^  to  shew  that  he  had  adopted  the  contract.  In 
this  case  the  acts  relied  upon  were  at  least  equivocal 
This  also  was  a  ready  money  bargain,  and  the  defimd- 
ant  could  have  no  right  to  take  away  the  horse  until  he 
paid  the  money.  They  were  then  stopped  by  the  Court 

Abbott  C.  J.  The  statute  of  frauds  was  made  for 
wise  and  beneficial  purposes,  and  ought  to  receive  sudi 
a  construction  as  will  best  accord  with  the  plain  and 
obvious  meaning  of  the  legislature.  By  the  17th  aectioa 
it  is  enacted,  '*  that  no  contract  for  the  sale  of  gooda^ 
wares,  or  merchandizes,  for  the  price  of  \0U  or  upwards, 
shall  be  good,  except  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same ;  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  of 
payment ;  or  that  some  note  or  memorandum  in  writiiig 
of  the  said  bargain,  be  made  and  signed  by  the  parties 
to  be  charged  by  such  contract,  or  their  agents  there- 
unto lawfully  authorized."  Now  in  this  case  there  was 
not  any  earnest  given,  or  any  part  payment,  or  any  note 
or  memorandum  in  writing.    The  question,  therefore^ 

is 
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is  whether  the  buyer  had  accepted  part  of  the  goods        1820. 
sold  and  actually  received  the  same.     Now  the  word 
accepted  imports  not  merely  that  there  should  be  a        againtt 

FlTZaXEAXJ>« 

delivery  by  the  seller,  but  that  each  party  should  do 
something  by  which  the  bargain  should  be  bound.  I  do 
not  mean,  however,  to  say,  that  if  the  buyer  were  to 
take  away  the  goods  without  the  assent  of  the  seller, 
that  would  not  be  sufficient  to  bind  him.  In  this  case 
payment  of  the  price  was  to  be  an  act  concurrent  with 
the  delivery  of  the  horse;  at  any  rate  there  is  nothing 
to  shew  that  either  party  understood  that  the  one  was 
to  precede  the  other.  In  the  first  instance^  therefore, 
this  was  a  mere  contract  between  the  parties.  It  is 
urged,  however,  that  there  was  evidence  for  the  jury  to 
find  that  the  defendant  had  exercised  acts  of  ownership 
as  to  the  horse,  on  the  20th  SepU  It  appears  firom  the 
learned  judge's  report,  that  on  that  day  he  came  to  the 
plaintiff's  house;  that  he  and  his  servant  then  rode  the 
horsey  and  that  he  gave  some  directions  as  to  its  future 
treatment,  and  it  is  urged  that  these  acts  might  be  con* 
sidered  acts  of  ownership.  I  am  of  opinion,  however, 
that  the  defendant  had  no  right  of  property  in  the  horse 
until  the  price  was  paid ;  he  could  not  then  exercise  any 
right  of  ownership.  If  he  had  at  that  time  rode  away 
with  the  horse,  the  plaintiff  might  have  maintained 
trover.  The  distinction  between  this  case  and  that 
of  Blenkinsop  v.  Clayton  is,  that  there  the  contract  was 
not  for  ready  money,  but  the  horse  was  to  be  delivered 
within  an  hour,  and  the  defendant  treated  it  as  his 
own  by  offering  it  for  sale ;  here  the  express  contract  is 
for  ready  money,  and  the  payment  of  the  price  is  an 
act  concurrent  with  the  delivery  of  the  horse.    I  think, 

there* 
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1826.       tberfsfore,  t^t  th^  mle  for  a  ufw  trja)  um^t  be  su^ 
absolute^ 

Payi^y  J.  This  wa9  f^  rea4y  money  bargain,  and 
the  purct^^sec  coul4  b^ve  no  right  tp  take,  awaj  ^ 
l^prse  i^itil  he  had  paid  ^e  price^  If  ih^  vguq^^f  oa 
the  part  pf  the  plaintiff  were  tp  prevail^  t^e  df&pdam 
n^gl^t  l^ave  maint^med  ^n  acdoi^  jB^r  tl^  l^r^e  w^oot 
W'WS  ^f^  PFice,  which  wpi44  b^  coatraiy  tp  the 
e^pfjsss  terms  pf  the  po^^tract 

HoL^pYD  ^Y  The  plgect  of  the  st^ute  of  firai^^^  i^as 
tp  remove  %il  dou^its  ^  to  th^  completion  pf  the  b^gaia, 
apd  it,  t)ierefore|  f*eqi4re^  some  clear  and  up^quivop^ 
acttf  to  \^^  4oi;e  in  prder  to  sl^ew  that  |the  thing  M 
c^as^  ^  bp  ip  fi^ri.  Thps^  acts  ^re  either  that  the 
buyer  s}^  accppt  p^^  pf  the  gopd^  spld,  and  repeJTe 
the  s^e,  pf  give  {fomjething  in  (sarne^t  or  in  part  pay- 
ment, or  that  the  contract  be  reduced  to  writing.  Tbes/Q 
ari^  all  acts  tl^at  clearly  and  unequivocally  shew  that  the 
bargain  is  exeputpd.  It  i^  said  that  the  riding  of  tbt 
bpr$^  by  the  defepd^t  on  the  20th  September^  and  the 
dirpctiops  thep  given,  may  be  considered  as  ^cts  of 
ownership,  and  we^ e,  therefore,  evidenpe  of  ^n  accep- 
tance pf  the  horse ;  but  at  that  time  the  defendant  had 
no  right  to  take  away  the  horse.  For  admitting,  for 
the  sake  pf  the  argpment,  that  thp  property  had  been 
changed,  still  there  is  no  eyjidence  to  st^w  that  Tempest 
had  (ever  parted  wi^  the  possession  pr  control,  and  if 
he  had  not,  hp  had  ^^  aJJ  events  a  lien  for  the  price,  and 
the  defendant  could  np^  be  justified  in  talking  it  away 
ui^til  the  price  were  paid.  In  Blenkinsop  v.  Oajftan^ 
the  bprse  was  to  be  delivered  absolutely  within  an  hour, 

aod 
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aiid  (ha  purchaser  had  trfiated  U  a9  hU  own  p^ppperty  by       IS^O. 
ofiferiDg  to  fi^l  it  to  another  ]  here^  on  the  pther  handf 


th^  hor^e  was  not  to  be  delivered  tiU  the  price  was  pi^d.       agairut 

Best  J.  I  think  that  to  tal^e  thq  case  out  of  the  sti^r 
tute  of  frauds^  there  should  b^  some  aet  so  cl^ar  and 
unequivQcaly  as  to  shew  beyond  all  doubt  that  the  pur- 
chaser had  accepted  the  horse.  TherQ  is  ))ere  no  act 
of  that  descriptioq.  This  was  f^  ready  money  bf^rgain, 
and  the  defendant  would,  ther^orei  acquire  no  pro- 
perty in  the  horse  until  he  paid  the  price.  The  acts, 
therefor^  done  by  him  on  the  fiOth  SepUmher^  cou)d 
not  be  apts  of  ownership,  for  at  that  time  he  had  acquired 
no  right  to  exerci^  wy  act  pf  ownership. 

Rule  absolute,  {a) 

(a)  Se^  Howe  y.  ^hmti  <w/#,  02}. 


nPROVflR  against  husband  and  wife,  for  a  bond  and  Declaration  in 
two  promissory  notes.    The  declaration  stated  that  hlS!]und^T 
the  defendants  converted  and  disposed  of  the  same  to  ^*d^!dl^' 
their  own  use,  Plea,  not  guilty.    After  verdict  for  the  ^^"^"^^^  ^« 

^       **  property  to 

plaintiff,  a  rule  was  obtained  in  last  Easter  term  for  ar-  ^^  ^^^  "*  • 

Held,  sufficient 

resting  the  judgment,  on  the  ground  that  no  action  could  sfter  yerdict. 
be  supported  against  the  husband  and  wife  for  convert- 
ing goods  to  their  own  use,  inasmuch  as  the  wife  could 
acquire  no  property,  and  the  conversion  roust  be  by  the 
husband  only,  and  Berry  v.  Nevys  (a)  was  cited. 

(a)  Cfrv.  Jact  661. 


9 


Hill. 
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1 8£0«  6.  Marriott  now  shewed  cause.     There  are  ccmfiicU 

•""~"        ing  authorities  upon  this  subject,  but  the  later  authori- 

Keywo&th 

asanui        tics  are  all  in  favour  of  the  form  of  declaration  adopted 
in  the  present  case.     In  Hodges  v.  Sampson  (a),  this  very 
point  was  decided  in  favour  of  the  plaintiff  by  the  Comt 
of  King's  Bench|  after  conference  with  the  other  judges; 
and  Sir  W.  Jones  mentions,  in  a  note^  that  when  he  was 
a  Judge  of  the  Common  Pleas,  the  judgment  in  Beny 
V.  Nevys  was  reversed  in  the  Exchequer  Chamber,  and 
yet  he  concurred  in  the  judgment  in  Hodges  v.  Samp^ 
son.    Draper  v.  Fulkes  (6),  is  an  authority  to  the  same 
e£Pect,  and  this  distinction  is  there  taken  in  argument, 
that  the  action  of  trover  is  not  grounded  upon  a  pro- 
perty supposed  to  be  in  the  defendants,  but  npon  the 
conversion,  which  is  a  tort  with  which  a  feme  covert 
might  be  charged  as  well  as  with  a  trespass.     Baldmn 
V.  Marion  (c),  and  Butter's  N.  P.  46.,  are  also  authori* 
ties  in  point. 

Tindalf  contra.  In  Berry  v.  Nevys  (d),  the  Court  of 
Exchequer  Chamber  upon  error,  held  that  the  conver- 
sion must  be  laid  to  the  use  of  the  husband  and  not  to 
the  use  of  both  husband  and  wife.  In  Comyrfs  Digest^ 
tit.  Baron  and  Feme  Y,  it  is  laid  down  that  an  acticm 
for  a  tort  done  by  the  husband  and  wife  jointly  shall  be 
against  the  husband  alone ;  for  the  whole  shall  be  in- 
tended to  be  the  act  of  the  husband :  as  in  the  case  6[ 
trover  of  goods  and  conversion  to  their  use. 

Abbott  C.  J.  The  question,  in  this  case,  arises  upon 
a  motion  in  arrest  of  judgment.    The  ground  of  the 

(a)  Sir  W.  Jones,  44 J.  (b)  Yeh.  165.     7  Jbc.  I.  JB.  B, 

(c)  Owen,  48.  (dj  Ov./oc.  661. 

objeo- 
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objection  is,  that  inasmuch  as  a  married  woman  cannot        1820. 

acquire  property,   the  conversion  of  the  property  can 

only   be  the  act   of   the  husband,    and   must  be  so        agamu 

Hill. 

charged.  If  the  allegation  in  the  declaration,  that 
the  defendants  converted  the  property  to  their  own 
use,  necessarily  imported  an  acquisition  of  property 
by  them,  there  would  be  considerable  weight  in  the 
objection.  It  seems  to  me,  however,  that  that  is  not 
the  necessary  import  of  the  expression,  for  a  conver- 
sion may  be  by  an  actual  destruction  of  the  property. 
And  if  the  allegation  does  not  necessarily  import  that  the 
defendants  acquired  a  property,  we  are  bound,  after  the 
verdict,  to  consider  the  conversion  to  have  taken  place 
by  other  means  than  by  the  acquisition  of  property.  I 
am,  therefore,  of  opinion  that  the  declaration  is  suffici- 
ent, and  that  this  rule  should  be  discharged. 

Bayley  J.  It  is  quite  dear  that  in  trespass  the  hus« 
band  and  wife  might  be  jointly  sued.  The  reason  of 
which  is,  that  the  action  is  founded  on  the  wrongful  act 
of  the  defendants.  Now,  it  seems  to  me^  that  the  action 
of  trover  is  founded  on  the  tort  also.  The  cases  cited 
on  the  part  of  the  defendant  proceed  upon  the  suppos- 
ition that  the  conversion  could  only  take  place  by  the 
defendants  acquiring  a  property.  It  seems  to  me,  how- 
ever, that  in  trover  the  foundation  of  the  action  is  not 
the  acquisition  of  property  by  the  defendants,  but  the 
deprivation  of  property  to  the  plaintiffs.  If  the  wife 
were  to  take  up  a  book,  and  her  husband  desired  her 
to  put  it  in  the  fire  and  bum  it,  and  she  did  bum  it, 
that  would  be  a  conversion,  and  yet  the  husband  and 
wife  would  acquire  no  property;  so,  if  a  man  takes  my 
horse  and  rides  it,  I  may  bring  trover  for  the  temporary 
coqversion.    A^ud  if  there  can  be  any  case  of  a  conver- 

uon 
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1820.       sibUidthotlt  ati  UMtnate  chatige  of  fliMpelrtj^,   mrCAHe 

bbund,  after  v^diei,  tx>  iinply  that  it  urM  «iiGh  &  Ml* 

oMnst        Veriiibn  tA  the  Wife  might  be  guilty  Hf. 

HdtROYD  J.    I  aiik  of  the  MlfiH^  tipikiitmw     tile  iS^- 
^resniioii  that  thie  defendalitd  converted  the  propetVf, 
does  not  ex  vi  termini  imply  a  tmnsfer  of  the  pru^itart) 
to  theth.    The  old  cased  relied  upon  by  the  defaidints 
seem  to  proceed  upon  the  groiihd  that  the  term  **coti- 
vervioh''  implies  a  change  of  proper^.      It  must  be 
recollected,  howeVer>  th&t  trotef  will  lie  for  a  temponaty 
conversion,  and  of  that  the  Wife  as  well  as  the  husband 
may  be  guilty.    Wher6^  indeed,  damAgeb  are  git^  for 
the  peimanent  value  of  the  property,  it  had  been  hdd 
that  the  pmpeity  beeomes  changed  by  virtue  of  the 
judgment ;  but  if  th§rti  can  be  any  case  in  Which  the 
conversion  could  be  by  both,  then,  after  verdict,  we 
ihil^t  intend  that  that  was  the  conversion   proved  at 
the  trial.     I  am  therefore  of  opinion^  that  as  the  alle- 
gation that  the  defendbnts  converted  the  proper^  does 
not  ex  vi  termini  import  that  they  acquired  a  prop&tf 
in  it,  we  are  to  intend,  after  verdict,  that  the  converdou 
proved  was  one  of  which  the  wife  knight  be  guilty  oa  wdi 
as  the  husband,  and  thl^^efore  that  the  objectimi  ought 
not  to  prevail. 

Btest  J%  I  am  of  the  same  ofHuion.  The  ^drgumedt 
iirged  on  the  part  of  the  defendant  assumes  thattiie 
action  of  trover  will  lie  only  in  case  of  a  permanent  coa- 
version  of  the  property  t  but  that  is  not  so ;  for  it  will  lie 
'if^inst  a  person  who  takes  the  goods  of  another  aiiduai> 
mediately  hands  them  over  to  a  tiiird  petson.  To  auppOrt 
tile  action^  it  is  sufficient  td  shew  d^rivatioii  oa  the 
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Ipart  of  the  plaintiil^  without  sheWmg  that  the  defendahh  1 820. 
actually  converted  the  property  to  their  own  benefit  In-  — 
asmuch,  therefore,  as  there  may  be  a  conversion  without        a^mst 

Hjxl. 

acquisition  of  property,  I  atti  of  opinion  that  after 
verdict  this  declaration  is  sufficient.  There  may  be  a 
distinction  between  detinue  and  trover  t  in  the  former, 
the  plaintiiF seeks  to  recover  the  goods  in  specie;  in  the 
latter,  he  only  asks  for  damageilw 

Rule  discharged. 

(a)  See  Marshe's  case»  1  Leonard,  012^  And  luae  t.  Cktrlnt  2  BjkU 
strode 9  308.,  per  Doddridge  J.,  <<  If  goods  are  delivered  to  husband  and 
wifb,  no  action  of  detinue  lies  against  them  both  foir  these,  biit  against  the 
husband  alone.**  And  he  cites  38.  Ed.  S.  fol.  1.  And  the  reason  of  this 
is  that  the  wife  cannot  detain* 


GooDTiTLE,   on  the  Demise  of  King,   against  ^^*^y» 

Woodward. 


T7JECTMENT  oh  the  demise  of  several  trustees,  To  entitle  joint 
seised  of  property  in  trust  for  the  repair  of  a  high**  ver  in  ejectment 
way,  as  joint  tenants.  Plea,  not  guilty,  tte  cause  fi^*^*to*"' 
was  tried  before  liest  jf.,  at  the  last  assizes  for  the  cdiihty  ^^iif  ^"^  te 
oi  Leicester,  and  the  otilyboiht  in  the  cause  Wi&s  as  to  "pfd^*^ 

'  "^  *  thejomtten- 

the  suflSciency  of  the  notice  to  quit.     The  d'tfdttdahl  ants  at  the  Ume 

It  is  served ; 

being  tenant  from  year  to  year;  the  notice  was  signed  butifthenoUce 

,,.-,.       he  given  by  an 

by  one  Charles  Kingj  and  purported  to  be  givfen  by  him  agent  it  is  suffi- 
as  ajgent  for  all  the  trustees.  When  it  ^as  served,  th^  thority  be  sub " 
tenant  made  no  objection  to  it.     In  order  to  shew  the  ^^^.  ^^ 

therefore, 
where  such  no« 
tjce  was  given  by  an  Agent  Under  a  written  authority,  which  aft  the  tiake  of  the  service  of  the 
notice  had  been  signed  only  by  some  of  the  several  joint  tenants,  but  aflcrwards  was  signed 
by  all  the  others :  Held,  that  the  subsequent  recognition  was  sufficient  to  give  validity  tf 
the  authority  from  the  beginnings  and  that  the  notice  to  quit  was  therefore  sufficientf 


authority 
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1820.       authority  of  the  agent  who  signed  the  notice  (he  having 
died  before  the  trial)  a  written  authority  was  produooit 

against  Signed  by  all  the  trustees ;  but  it  appeared  that  at  the 
time  the  notice  was  served,  the  authority  to  the  ipot 
had  only  been  signed  by  part  of  the  trustees,  and  Alt 
the  rest  had  signed  it  subsequently.  It  was  olgecUd 
that  the  authority  was  not  sufficient,  because^  at  tk 
time  of  giving  the  notice  to  quit,  it  was  not  signed  by 
all  the  trustees*  The  learned  Judge  inclined  to  think 
that  the  subsequent  recognition  of  the  authority  of  the 
agent  was  sufficient.  It  was  stated,  however,  that  in  a 
late  case  the  Court  of  Common  Pleas  had  ruled  other- 
wise, and  in  deference  to  that  authority  he  directed  a 
nonsuit,  with  liberty  to  the  plaintiff  to  move  to  enter  a 
verdict.  A  rule  nisi  having  been  obtained  for  that  pur- 
pose in  last  Easter  term 

Clarke  and  Adams  now  shewed  cause.  At  the  tiine 
when  this  notice  was  delivered  to  the  tenant,  the  agent 
who  signed  it  had  authority  only  from  some  of  the 
plaintifis.  It  is  true  that  the  rest  subsequently  signed 
it ;  but  Right  and  Cuthell  {a)  is  an  authority  to  shew  that 
a  notice  signed  by  two  out  of  three  joint-tenants  is 
not  sufficient,  and  that  a  subsequent  recognition  by  the 
others  will  not  do. 

PhiUipps  and  G.  Manioitj  contra*  There  is  a  dis- 
tinction between  a  notice  to  quit  and  an  author!^  io 
an  agent  to  give  such  notice.  If  the  trustees  had  not 
employed  an  agent,  but  had  given  the  notice  themselres, 
all  must  have  signed  it ;  and  if  any  one  had  omitted  to 

(o)  5Ea$h  491* 

sign 
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sign  it  would  have  been  insufficient,  for  the  reason        1820. 
given  in  Might  and  Cuihell,  viz.  that  the  tenant  is  entitled       ' 

.  1  ^  1  11  .1  .  GOODTITLK 

to  sucn  a  notice  as  he  could  act  upon  with  certainty  at        againsi 
the  time  it  is  given.     But  here  a  person  was  deputed       ^^"^^ 
to  give  a  notice  in  the  name  of  the  trustees,  and  a  sub- 
sequent recognition  of  his  authority,  by  all  the  trustees 
signing  it  before  the  ejectment,   gives  validity  to  the 
authority  from  the  beginning.     The  reasoning  in  the 
case  of  Right  and  CutheU  does  not  apply ;  for  the  written 
authority  need  not  be  shewn  to  the  tenant  when  the 
notice  is  delivered ;  for  he  can  derive  no  information 
from  the  notice,  whether  the  authority  has  been  signed 
by  all  or  by  what  number  of  the  lessors  of  the  plaintiff. 
There  is  no  reason,  therefore,  why  the  recognition  by 
the  lessors  of  the  pIainti£P  before  the  ejectment  should 
not  have  the  effect  of  giving  validity  to  the  authority. 
The  maxim  of  law  applies  to  this  case,  ^^  Omnis  rati- 
habitio  retrohabitur  et  mandato  aequiparatur."    And  on 
this  principle  an  entry  on  land,  made  by  a  person  with- 
out authority,  on  behalf  of  an  heir  at  law,  to  take  advan- 
tage of  a  condition,  is  a  sufficient  entry,  if  assented 
to  afterwards  by  the  heir.      Co.  Litt.  258*  a.,  litchet 
V.  Adams  (a),  and  TreviUian  v.  Pine  (£),  are  authorities 
in  point. 

Abbott  C.  J.  I  am  of  opinion  that  the  occupier, 
having  received  notice  to  quit,  purporting  to  be  given 
on  the  part  of  all  the  lessors  of  the  plaintiff  had  then 
such  a  notice  as  he  could  act  upon  with  certainty  at  the 
time  it  was  given ;  the  inconvenience^  therefore^  con- 
templated in  Might  and  CutheU  does  not  arise  in  this  case. 

(o)  8  Stra.  1128«  (6)  11 3io^,  112.  S.  C   Salk^  107. 

Vol.  hi.  Z  z  The 
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1820.        The  only  question  is,  whether  the  agent  had  authoritj 
—^       to  give  the  notice :  and  I  am  of  opinion  that  the  nuudm 
against        of  law  "  Omnis  ratihabitio  retrohabitur   et   mawfatf) 
ssqoiparatur"  applies  here,  and  that  the  subsequent  re^ 
cognition  by  all  the  lessors  of  the  plaintiff  gives  eftct 
to  the  authority. 

Role  abkriolK. 


ji^^ie^  Farrant  and  Another  against  Olmius. 

In  covenant  by  p Q VEN  ANT  by  lessor  against  lessee.  The  lease  set  out 

lessor  against  Vy                                 *^                 ^ 

lessee  upon  a  tn  the  declaration  contained,  besides  a  common  re- 

l^ise  reserving 

an  increased  servation  of  a  certain  fixed  annual  rent,  the  following 

rent  for  every 

acre  of  certain  reddendum :  <^  yielding  and  paying  the  further  yearly  rent 

into  tuiage,  the  ^^  ^OL  for  cTery  acre  of  certain  fields  therein  described  as, 

verdict^ having  ^^  ^^®  ^^^^  ^^  ^^^  Icasc,  being  ploughed  up,  which  should 

fw  the^^uST  ^^^  ^'^^  three  years  before  the  expiration  or  other  deter- 

injury  sustained  mination  of  the  demise  be  laid  down  for  ccrass.  and  so 

instead  of  the  ^           ' 

increased  rent,  kept  down  during:  the  remainder  of  the  term :   and  alsa 

the  Court  will  ^                              ° 

not  refuse  the  for  evcfy  acre  of  the  lands  and  hereditaments  tberebj 

plaintiff  a  new 

trial,  on  the  demised,  except  the  said  fields  mentioned  in  the  former 

the  verdict  was  reservation,  which  the  defendant  should  plough,  dig  ap, 

jTticeTswolId-  ^^  convert  into  tillage,  the  yearly  rent  of  50/.  per  annum 

iwvfn^^"^^*'  for  every  acre."  .  There  were  also  covenants  for  repair- 

prcssiy  directed  ing,  and  for  delivering  up  the  premises  in  repair.     The 

the  jury  to  find  .                                                    o     t            m.                                 £- 

damages  to  the  breaches  assigned  were,  first,  for  delivering  up  the  pre 

amount  of  the  .                      «             .                                             i 

increased  rent ;  miscs  out  of  repair ;    secondly,  that  the  defendant  did 

granted  Uie  new  ^ot,  three  years  before  the  expiration  of  the  term,  lay 

P^ymwit  of*  down  the  fields  mentioned  in  the  first  reddendum  for 

^^^'  grass,  nor  continue  the   same   so   laid    down    for  the 

remainder  of  the  demise^  whereby  the  defendant  became 


IN  Tte  FiiisT  Year  op  GEORGE  IV.  69S 

liable  to  pay  at  the  rate  of  SOl.  per  annum  for  every  acre       1 820. 

of  the  same;  thirdly,  that  the  defendant,  in  the  years  1816, 

1 8 1 7, 1 8 1 8,  and  1819,  converted  into  tillage  fifty  acres  of       againn 

'  Ouuus. 

the  lands,  being  other  and  different  from  the  fields  men- 
tioned in  the  former  covenant,  and  kept  and  continued  the 
same  so  converted  into  tillage  until  the  termination  of 
the  term,  whereby  the  defendant  became  liable  to  pay 
50/.  per  annum  for  every  acre  of  the  said  last-mentioned 
lands.  The  defendant  pleaded  several  pleas,  taking 
issues  upon  the  several  breaches.  At  the  trial  before 
Richards  C.  B.,  at  the  last  assizes  for  the  county  of 
Kentf  the  plaintiff  proved  that  the  premises  were  de- 
livered up  at  the  end  of  the  term  out  of  repair;  and 
he  also  proved  that  the  defendant  had  not,  within  three 
years  before  the  termination  of  the  term  laid  down 
for  grass,  any  of  the  lands  mentioned  in  the  first  redden- 
dum. His  counsel,  however,  stated,  that  in  that  respect 
he  would  only  take  a  verdict  for  one  half  a-year*s  in- 
creased rent  It  was  then  proved  that  the  defendant 
had  converted  into  tillage,  during  the  last  four  yeard  of 
the  term,  such  a  quantity  of  the  lands  mentioned  in  the 
other  reddendum  as,  at  the  rate  of  50/.  per  acre  per 
annum,  would  entitle  him  to  the  increased  rent  of 
1550L;  but  it  appeared  that  the  actual  damage  to  the 
land  did  not  amount  to  that  sum.  The  learned  Judge 
directed  the  jury  to  find  such  damages  for  the  breach 
of  the  covenant  to  repair,  as  in  their  judgment  would 
be  a  compensation  to  him  for  the  actual  damage  he  had 
thereby  sustained;  and  as  to  the  other  breaches,  he 
directed  the  jury  that  the  plaintiff  was  entitled  to  recover 
damages  at  the  rate  per  annum  mentioned  in  the  red- 
dendum, and  therefore  be  directed  the  jury  to  find  half  a 
year's  rent  for  th^  land  not  laid  into  grass,  and  1550/.  for 

Zz  2  the 
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1820.       the  land  converted  into  tillage.       The  jury  brought 

in  a  verdict  for  1100/.  damages;  and  being  desired  by 

ngaintt       the  leamed  Judge  to  reconsider  the  same,  and  to  specify 

Ouftut* 

how  much  they  allowed  for  the  repairs,  and  how  much 
for  the  landy  they  stated  that  they  found  500/.  damages 
for  the  repairs,  and  600/.  in  respect  'of  the  injury  done 
to  the  land.  In  Easter  term  Martyat  obtained  a  rok 
nisi  for  a  new  trial,  on  the  ground  that  the  jury  were 
bound  to  ^ve  the  increased  rent.    And  now 

Chitty  and  Thesiger  shewed  cause.  The  Court  wiD 
not  set  aside  this  verdict  if  they  can  see  that  jostioe  has 
been  done.  The  plaintiff  seeks  to  recover,  not  only  a 
compensation  for  the  actual  injury  he  has  sustained,  bat 
a  gross  sum  reserved  as  stipulated  damages,  in  the  e?ent 
of  certain  things  being  done.  The  jury  have  given  him 
a  compensation  for  the  actual  damage  he  has  sustained, 
and  their  verdict  is  therefore  consistent  with  the  justice 
of  the  case.  In  Smith  v.  Frampton  (a)  the  Court  refused 
to  grant  a  new  trial  where  there  had  been  a  verdict  for 
the  defendant  in  an  action  for  negligently  keeping  bis 
fire,  by  which  plaintiff's  house  was  burnt,  on  the  ground 
that  it  was  a  hard  action.  In  Farewell  v.  Chaffeif  ({) 
Lord  Mansfield  said  that  a  new  trial  ought  to  be  granted 
to  attain  justice,  but  not  to  gratify  litigious  passions  upon 
every  point  of  summum  jus :  here  the  plaintiff  in^ 
upon  summum  jus.  And  he  also  cited  L^eriy  v.  Th 
Duchess  of  Mazarin{c\  and  Cox  v.  Kitchen  (rf),  as 
authorities  to  shew  that  the  Court  will  not  set  aside  a 
verdict  against  law,  if  consistent  with  the  justice  and 
conscience  of  the  case. 

(fl)  1  Xd.  naym.  63.  (6)  1  ^rt.  $4. 

(c)  2  Salk,  646.  (d)  Bos.  4-  puli.  53$. 

Manyd 
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Marryatemd  BamewaU,  contra,  were  stopped  by  the        1820. 
Court. 


Abbott  C«  J.  The  jury,  in  this  case,  have  given  by 
their  verdict  a  compensation  for  what  they  consider  to 
be  the  actual  damage  sustained,  when,  in  point  of  law, 
they  ought  to  have  given  the  increased  rent.  It  is  said, 
however,  that  the  Court  ought  not  to  disturb  such  a  ver- 
dict, because  it  is  consistent  with  justice.  If  that  argu- 
ment, however,  were  to  prevaU,  it  would  encourage  juries 
to  commit  a  breach  of  duty  by  finding  verdicts  contrary 
to  law,  and  would  enable  them  to  set  aside  the  contracts 
of  mankind..  There  certainly  is  nothing  unreasonable 
in  a  landlord  stipulating  that  particular  lands  shall  not 
be  converted  into  tillage  at  all,  and  that  in  case  that 
be  done,  a  large  sum  shall  be  paid  by  way  of  stipu- 
lated damages.  In  this  case,  there  is  an  express 
contract  for  stipulated  damages,  and  the  jury  have 
given  a  verdict  for  arbitrary  damages.  I  am  there- 
fore  of  opinion  that  there  should  be  a  new  trial. 

Chiih/  then  urged,  that  inasmuch  as  this  was  a  mis- 
take of  the  jury,  the  rule  could  only  be  made  abso- 
lute on  payment  of  costs;  but  the  Court  said,  that 
inasmuch  as  the  jury  had  found  their  verdict  con- 
trary to  the  express  directions  of  the  learned  Judge, 
in  point  of  law,  the  ride  should  be  made  absolute 
generally. 

Rule  absolute,  {a) 

(a)  At  the  Summer  assizes  the  defendant  tendered  eridenoe  to  shew 
that  the  actual  damage  to  the  land  was  less  than  the  sum  claimed  as  in- 
creased rent ;  but  AbboU  C.  J.  rejected  the  evidence^  and  the  plaintiff 
recovered  the  increased  rent. 

Zz  3 
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1820. 


Tuetitjf,  Jefferies  ogoinst  Sheppard,  Esq. 

Jtifif  9Qlb« 

In  m  aetioa  HTHIS  was  a  rule  calling  on  the  plaintiff  to  shew  ciaie 
the  ^CTiffT^  ^^^79  ^^  payment  of  S62»  without  costs,  procee&igi 
u^^^^t  ^^^^^  ^^^  ^  stayed.  The  defendant  was  late  sheriff  rf 
without  any      ^j^^  county  of  Gloucester^  and  in  Michaelmas  term  last 

prenoiu  do-  ^ 

^uid,  the         a  writ  of  &  fa.  was  directed  to  him  ia  aa  action  at 

Court  will  slay 

the  proceeding,  the  suit  of  the  present  plaintiffs  indorsed  to  pay  ML 

oponpeynient  '  «      .^ 

oftiienunle-    In  Hikoy  term  the  sheriff  was  ruled    to  returo   the 

vied*  without 

writ,  and  returned  fieri  feci.  Upon  which  the  p\untiff 
brought  an  action  for  money  had  aod  received,  tf> 
recover  the  amount  of  the  levy.  The  rule  was  obuined 
on  an  affidavit  from  the  under-sheriff  ytiitj^  thst  ha 
had  always  been  ready  to  pay  the  money  to  the  plain- 
ti£^  and  that  the  present  action  had  been  conuneaced 
without  any  demand  of  the  money  having  been  pre* 
viously  made. 

Manryaty  for  the  plaintiff,  contended  that  the  Court 
ought  not  to  interfere. 

Abbott  C.  J.  For  the  protection  of  sheri^  who  act 
with  good  faith,  I  think  we  ought  to  interfere^  and  to 
stay  proceedings  where  an  action  like  this  is  com- 
menced without  a  previous  demand  of  the  sum  levied* 
and  we  think  the  sheriff  has  come  in  time  to  m^^ 
this  application. 

Per  Curiam.  R^lg  absolute. 

Campbell  for  the  defendant. 
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1820. 


Chalmers,   Assignee  of  Lloyd,    a  Bankrupt,  wednnday, 

^  June  Slit, 

agatnst  Page. 

A  SSUMPSIT  upon  a  special  contract  between  IMyd  certain  policies 
and  the  defendant.     Plea,  general  issue.     At  the  ^Jng?"^"^^ 
trial  of  the  cause,  at  the  Guildhall  sittmgs  after  last  Mi^  h«d  been  de- 

°  posited  by  him 

chaelmas  term,  before  Abbott  C.  J.,  a  verdict  was  found  "  » security  for 

m  debt  of  §0(X. 

for  the  plaintiff  for  946/.  G«.,  subject  to  the  opinion  of  at  a  banker*9, 
this  Court,  upon  the  following  case.     In  the  year  1811,  acquainted  with 

^.  1..  fi.  1*1  1  11   these  circum- 

certain  pohcies  of  insurance^  upon  which  a  loss  had  stances,  after- 
happened,  were  put  into  the  hands  of  the  defendant,  by  d5re'o*f -J^ 
James  Uoyd^  the  bankrupt  (being  the  person  interested)  ^J!^'^  "?i 
in  order  that  the  defendant  mieht  procure  the  under-  *®  policies  and 

^  to  settle  with 

writers  to  adjust  the  loss,  and  might  collect  the  money  H,  fr.,andto 

p*y  ">  the 
from  them  i  and  upon  this  occasion,  one  John  Air^  an  amount  which 

underwriter  for  200/.,  adjusted  the  loss,  and  cancelled  ceive  at  the 
his  name  on  the  policy,  but  did  not  pay  the  amount  of  ^/s  account 
his  subscription  to  the  defendant,  nor  did  the  defendant  Sfs'undCT^" 
render  an  account  thereof  to  James  Uoyd*     After  this  *^*"«  the  poU- 

•^  cies  were  given 

adjustment  and  cancellation,  the  policies  were  delivered,  *°  *''™»  *"<*  "p- 
by  the  defendant,  to  LUydy  and  he,  before  the  month  of  ceived  the  sum 

of  949/.      ^, 

October  J  1812,  and  before  his  bankruptcy,  deposited  the  baring  become 

same  with  Messrs  Prescotty  Grote,  and  Co.,  his  bankers,  being  thenln- 

as  security  for  monies  advanced  or   to  be  advanced,  alarger^um  "* 

On  the  9th  October,  1812,  Prescott  and  Co.  had  a  lien  ?*jf"^''^' 

tused  to  pay 

on  the  policies,  to  the  amount  of  843/.  I6s.  5d..  which  ^"^^^^  money 

'  'so  received : 

debt  was  never  lessened  before  Uoyd^s  bankruptcy.    On  ^^^^  that  the 

assignee  of  ^, 

the  said  9th  October,  the  defendant,  who  then  was  ac-*  could  not  (even 
quainted  with  the  lien  which  Messrs.  Prescott  and  Co.  of  the  banker) 
had  upon  the  policies,  wrote  the  following  letter  to  the  ^on^iS 
bankrupt,  dated  9th  October,  1812.     «  In  compliance  f^^^^j, 

Z  z  *  with  '^"^ooWng^ 


?Aa^ 
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1820.       with  your  wishes,  I  will  take  the  policies  on  the  H^ 
"— "■       for  3550/.,  and  endeavour  to  settle  with  the  underwriters 

Chalmxea 

pgamu        for  their  subscriptions*    The  amount  I  may  reoover  on 
the  aforesaid  policies,  I   will  engage    to   pay  over  to 
Messrs  Prescattj  Grote^  and  Co.,  for  your  account"  In 
pursuance  of  this  letter,  the  policies  were  placed  in  die 
hands  of  the  defendant,  and  he  afterwards,  and  before 
the  commencement  of  the  action,  received  from  serersl 
of  the  underwriters  divers  sums,  amounting  to  9^9L  Qi^ 
and  also  received  from  Air  200/.,  at  which  Air  had  ad- 
justed the  loss  upon  the  cancellation  of  his  nfune.     At 
the  time  when  the  defendant  received   the  poUcies  in 
pursuance  of  his  letter,  he  had  a  claim  upon  Uoyd  to  an 
amount  less  than  the  whole  sum  subsequendy  recdved 
by  him  upon  the  policies;    but  Lloyd  afterwards  be- 
came further  indebted  to  him,  so  as  to  render  his  claim 
greater  than  the  amount  of  those  sums.     On  the  6th 
February f    1816,   a   commission  issued    against   Ucyi^ 
under  which  the  plaintiff  was  chosen  assignee.     The  de- 
fendant claimed  to  be  allowed  the  debt  due   to  him 
from  the  bankrupt,  against  the  sums  received  by  him  on 
the  policies.     The  present  action  was  brought  by  coo- 
sent  of  Prescott  and  Co.,  and  the  question  for  the  opi- 
nion of  the  Court  was,  whether  the   plaintiff   had  a 
right  to  maintain  the  present  action  for  a   breach  of 
the  agreement  contained  in  the  said  letter  of   October 
9th,  1812,  and  whether  the  counter  claim  of  the  defend- 
ant was  an  answer  to  such  action,  or  any  part  of  the 
demand  ought  to  be  recovered.     The  case  was  ar^med 
in  last  Hilary  term  by 

F.  Pollock  foi'  the  plaintiff.    The  question  is,  whether 
the  plaintiff,  as  assignee  of  LUyd^  can  maintain  this 

action 
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action,  and  whether,  if  he  can,  the  defendant  is  not        1820. 
entitled  to  the  set-ofF  claimed  by  him.     Whenever  a       — — 

Chalmeu 

trader  has  an  interest  in  a  contract,  that  interest  passes  aganut 
to  his  assignee,  in  case  he  becomes  a  bankrupt,  and  the 
assignee  must  sue  upon  that  contract.  This  doctrine 
may  be  found  in  Winch  v.  Keeley  (a),  and  Carpenter  v. 
MameU  (i),  where  the  rule  laid  down  is,  that  property 
in  which  a  bankrupt  has  only  a  trust  estate,  does  not 
pass  to  his  assignees ;  but  wherever  there  is  an  interest, 
it  does.  Now  here,  admitting  that,  as  &r  as  Prescott 
and  G>'s.  debt  is  concerned,  the  bankrupt  is  to  be  con- 
sidered as  a  trustee  for  them ;  it  is  clear,  that  as  to  the 
surplus,  he  is  himself  interested.  The  whole,  therefore^ 
passes  to  his  assignee,  who  must  bring  the  action,  and 
having  recovered  the  property,  the  assignee  will  be  in 
the  situation  of  a  trustee  for  Prescott  and  G>.,  as  far  as 
their  debt  extends,  and  will  hold  the  remainder  for  the 
general  benefit  of  the  whole  body  of  creditors.  Then, 
secondly,  the  defendant  is  not  entitled  to  a  8et-o£P;  for 
he  has,  by  his  own  special  agreement,  deprived  himself 
of  it.  In  his  letter,  he  expressly  undertook  to  pay  over 
the  amount  he  might  receive  to  Prescott  and  Co.  for  the 
account  of  Uoyd.  He  knew  of  the  lien  which  Prescott 
and  Co.  had  upon  the  policies,  and  with  that  knowledge 
made  this  promise.  In  Fair  v.  M^Iver  (c),  the  set-off 
was  refused,  because,  in  that  case  the  defendant  was 
not  the  bona  fide  holder  of  the  bills  sought  to  be  set  ofL 
Here  there  was  no  mutual  credit;  for  there  was  no  de- 
posit of  property,  nor  any  interchange  of  liability.  The 
policies  were  put  into  the  de&ndant's  hands  upon  a 
special  agreement,  which  he  has  violated*    He  cannot, 

(a)  1  T.JR.  619.         ip)  3^.  jf  P.4a  (c)  16  East^  ISa 

* 

ther^ 
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1890.  tber^ra^  be  oititled  to  a  set-c^  and  oqght  not  to  be 
"""^  m  a  better  situatton  than  be  would  have  been  in  oie 
t^Aui       JJog/d  had  not  been  a  bankrupt 

Wj/ldey  contra.  It  is  admitted,  that  where  the  baak- 
rupt  i&  a  mere  trustee,  no  interest  parses  to  his  tt- 
signees.  Here^  then,  the  plaintiff  is  in  this  situatioii; 
if  Pnscatt  and  Co.  have  a  right  to  part  of  this  mcmej, 
the  assignees,  as  to  that,  have  no  right  to  sue.  If  die 
Other  part  is  the  property  of  the  bankrupt,  as  to  that| 
the  defendant  has  a  right  of  set-off;  for  that  r^bt  of 
set-off  is  espressly  given  by  the  5  G,  2^  The  assignees 
have  no  right  to  recover  that  which  will  not  be  divisible 
pltimatdy  amongst  the  general  body  of  creditors.  The 
only  promise  by  the  defendant  in  this  case  is,  that  he 
will  pay  over  to  the  bankrupt's  account  what  he  msy 
collect  under  the  policies,  '  Even  if  no  bankruptcy  had 
not  intervened,  the  defendant  would  have  had  a  right  of 
set-oi£  In  Atkinson  v.  EUiott  (a),  the  bankrupt  being 
indebted  in  two  sums,  for  goods  sold,  in  the  first  of 
which  the  credit  had  expired,  and  in  the  second  oot, 
gave  a  bill  of  exchange  exceeding  the  whole  amount  of 
the  first  goods,  and  the  defendants  expressly  agreed  to 
r^pay  him  the  overplus;  yet  in  that  case  they  were  al- 
lowed a  setK>ff,  in  respect  of  the  second  parcel  of  goods. 
That  case  was  one  of  an  express  contract,  and  is  veiy 
similar  to  the  present.  The  cases  of  Lechmere  v.  Hash 
kins  (6),  Cornfbrth  v.  Rivett  (c).  Smith  v.  Hodson  {d)y  and 
Stand  v.  Karr  (e),  are  to  the  same  effect.  In  the  last  case, 
there  was  the  additional  circumstance,  that  the  goods 

(a)  1  T.R.  378.  (6)  2  Esp,  625. 

(c)  2M.iS.  5ia  {d)  4T.JL  135. 

(•)  I  EmM,  575. 

bad 
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bad  been  fraudulently  obtained.    The  case  of  Fair  v.       1820. 
M'lver  turned  on  the  ground  of  fraud  only. 


F.  Pollock^  in  reply.  The  contract  was  entire^  and 
cannot  be  severed;  and  if  the  bankrupt  be  interested  in 
any  part,  the  assignee  may  maintain  this  action.  The 
cases  cited  are  distinguishable,  on  the  ground,  that  here 
the  contract  between  the  parties  expressly  excludes  the 
defendant  from  his  set  off. 

Cur  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 
JSbhoit  C.J.,  who,  after  stating  the  case,  proceeded 
thus.  Upon  the  argument  in  this  case,  it  was  con- 
tended, on  the  part  of  the  defendant,  that,  considering 
this  letter  of  the  defendant  to  be  an  agreement  entered 
into  by  him,  for  the  benefit  of  Prescott  and  Co.,  the 
interest  in  the  contract  and  the  right  to  sue^  would  not 
pass  under  the  commission  to  the  assignee  of  the  bank- 
rupt ;  and  if  so,  the  plaintiff  could  not  maintain  the 
present  action ;  or  if  it  is  to  be  considered  as  an  agree- 
ment for  the  benefit  of  the  bankrupt,  then,  in  that  view, 
although  the  assignee  might  sue^  yet  if  he  did,  the  de- 
fendant, under  the  statute  of  5  G.  2.  c.  28.,  would  be 
entitled  to  set  off  his  demand  on  the  bankrupt  The 
defendant  is,  therefore,  put  in  this  dilemma,  by  the  argu- 
ment :  either  he  is  not  competent,  by  law,  to  maintain 
this  action,  or,  if  he  is  competent,  the  defendant  has  a 
good  answer  to  it  It  is  not  necessary  for  us  to  say, 
whether  Prescott  and  Co.  could  maintain  an  action 
against  the  defendant^  because  they  are  not  before  us  | 
andy  although  the  case  has  stated^  that  the  aotiQil  by 
the  assignee  was  brought  with  their  consent;  yet  still 
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no  judgment  which  we  could  give  on  this  record,  would 
be  at  all  binding  on  them.     We  are  of  opinion,  that 
the  plaintiff  is  placed  in  the  dilemma  which  I  have  be- 
fore mentioned,  and,  consequently,  that  in  either  Tiew 
of  the  case,  there  must  be  judgment  of  nonsuit. 

Nonsuit  entered. 


Wednesday, 
June  21  It. 


Lewis,  Gent,  against  Clement. 


Declaration  for  T^ECL ARATION  by  plaintiff,  an  attorney,  stated 

a  libel  concern-    1^  ^    ^  " 

ing  the  plaintiff  that  before  the  publishing  of  the  libel  he  had  been 

in  his  profession 

as  an  attorney,  retained  and  employed  by  one  Wm,  Carter  as  his  attor- 
<«  shameful  coni  i^^y,  and  that  the  defendant,  intending  to  injure  him, 
toraey,"*and  ^^  compose,  print,  and  publish,  in  a  public  newspaper 
^^"P'^^^   called  The  Observer,  the  following  libel  concerning  the 

count  of  pro- 
ceedings in  a 
court  of  law, 
which  contained 
matter  injurious 
to  the  plaintiff's 
professional 
character.    The 
defendant 
pleaded  that 
the  supposed 
libel  contained 
a  true  account 
of  the  proceed- 
ings in  the 
court  of  law : 
Held,  after 
verdict  for  the 
defendant, 
that  the  plea 
was  bad,  inas- 
much as  the 

words  **  shameful  conduct  of  an  attorney**  formed  no  part  of  the  proceedings  in  the  coort 
of  law,  and  that  the  plaintiff  was  therefore  entitled  to  judgment 

Qu«re,  Whether  it  be  lawfhl  to  publish  proceedings  of  a  court  of  law  containing  matter 
defamatory  of  a  person  neither  a  party  to  the  suit  nor  present  at  the  time  of  the  enqoiry. 


plaintiff  in  his  profession,  and  concerning  his  conduct 
in  the  proceedings  on  behalf  of  Wm^  Carter :  "  In- 
solvent Debtors  Court  —  S/iamefid  conduct  of  an  (0- 
tomey.  Eades  and  Wood  v.  Carter —  Wm^  Carter, 
the  insolvent,  an  elderly  man,  by  trade  a  carpenter, 
who  resided  at  Ramsgate,  and  possessed  a  house  and 
garden,  exceeding  500/.  in  value,  was  opposed  in 
his  discharge  by  Mr.  Heath  on  the  part  of  his  cre- 
ditors. The  ground  of  Mr.  HeaiKs  opposition  was 
that  the  insolvent  had  put  his  clients,  the  opposiDjf 
creditors,  to  considerable  expense  in  defending  two 


fractions, 


Clixxht. 
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'^  actions,  brought  by  them  for  goods  delivered  and        1820. 
«  received,  and  for  bringing  a  bill  of  error  after  the        — ^ 

Lewis 

^^  verdict  had  been  given  against  him,  which  put  them  jigamti 
^^  to  a  further  expense;  and  also  for  wasting  his  effects, 
^^  by  giving  a  warrant  of  attorney,  and  mortgage  of 
<<  his  house,  to  his  solicitor,  Mr.  Lewisj  of  Ramsgate^ 
*^  and  thereby  defrauding  the  remainder  of  the  cre- 
"  ditors  by  such  an  undue  preference."  The  libel 
then  proceeded  to  give  the  substance  of  the  speeches 
of  coimsel  and  the  examination  of  the  insolvent,  which 
contained  matter  reflecting  on  the  plaintifl^'s  conduct 
as  attorney,  and  concluded  by  stating,  that  the  Judge, 
Mr.  Serjeant  Bunningtoriy  deprecated  in  strong  lan- 
guage the  conduct  of  plaintifi^,  and  suggested  to  Mr. 
Heath  that  in  such  a  flagrant  case  they  ought  to  apply 
to  the  Court  of  King's  Bench  —  upon  the  subject  of 
Leiais^s  conduct.  Plea,  first,  not  guilty ;  second,  that 
WiUiam  Carter  had  been  imprisoned  and  detained  in 
custodv  for  debts  due  to  Eades  and  Wood;  that  William 
Carter  appeared  before  the  insolvent  debtor's  court  as 
an  insolvent  debtor  seeking  his  discharge  from  im- 
prisonment; and  that  upon  that  occasion  G.  H,  Esq., 
as  counsel  for  Eades  and  Wood^  publicly  in  the  court 
opposed  the  discharge  of  Carter  from  imprisonment; 
then  stating,  as  such  counsel,  publicly  in  and  to  the 
same  Court,  as  follows :  *^  It  then  set  out  his  statement, 
as  well  as  that  of  the  opposite  counsel,  the  insolvent's 
examination,  and  the  observations  of  the  Judge  in  the 
words  of  the  libel,  and  concluded  by  stating  that  the 
insolvent  debtors'  court  was  and  still  is  a  public  court 
of  justice  of  our  lord  the  king,  and  that  the  libel  in 
the  declaration  mentioned*  was  and  contained  a  fiuthful 
and  true  account  of  the  several  proceedings  so  had  in 

the 
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the  same  as  aforenud  on  the  occaaioii  iifeisesaid.  R( 
plication,  that  the  defendant  published  the  same  tiX  U 
own  wrong.  The  cause  was  tried  before  AbbM  C  J 
at  the  Summer  assizes,  1818,  for  the  <xmnty  of  £nf; 
when  the  jury  found  a  verdict  for  the  defendant  ob 
the  justification.  Manyatj  in  Ms^Aaelmas  term,  fi 
lowing  obtained  a  rule  nisi  for  entering  judgment  fo 
the  plainti£^  on  the  ground  that  the  pleas  were  insnffi 
dent.  First,  because  it  is  not  lawful  to  publish  whs 
passes  in  a  court  of  justice  if  it  be  defamatoiy  <fF  an 
other  who  is  neither  a  party  to  the  suit  nor  present  at  Ai 
enquiry;  secondly,  because  the  pleas  do  not  purport  tc 
set  out  the  very  words  used,  but  only  the  effect  of  than 
and,  thirdly,  because  they  only  go  to  that  part  of  dM 
libel  which  purports  to  contain  the  statement  of  wlial 
actually  passed  in  the  court,  and  do  not  justify  th 
comment  with  which  it  was  accotttpanied,  viz.  shamefiii 
conduct  of  an  attorney. 


Adolphus  and  Piatt  now  shewed  cause.  The  dtg«J- 
tions  to  the  pleas  are :  first,  that  in  point  of  law  tha 
publication  of  the  proceedings  of  a  court  of  justice  con* 
taining  matter  defamatory  is  not  justifiable ;  and,  se- 
condly, that  at  all  events  the  particular  justification  on 
this  record  is  insufficient.  The  object  of  the  law  in  re- 
pressing slander  is  twofold,  first  to  preserve  to  indivi- 
duals their  good  fame,  and  secondly,  to  prevent  those 
breaches  of  the  peace  which  the  publication  of  slander- 
ous matter  has  a  natural  tendency  to  produce.  It  is  not 
merely  because  a  publication  gives  pain  and  produces 
a  serious  injury  to  another,  that  it  is  therefore  actionable 
dr  indictable ;  for  a  severe  or  ludicrous  Criticism  on  the 

works 
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works  of  an  author  is  not  actionable^  Cbrf  and  HooeL  (a)  1820. 
In  Lamlf%  case,  it  is  laid  down,  '*  that  every  one  who  — — 
shall  be  convicted  shall  be  a  contriver  of  the  libel  of  a^^^ 
procurer  of  the  contriving  of  it,  or  a  malicious  publisher 
of  it,  knowing  it  to  be  a  libel ;  for  if  one  reads  a  libel^ 
that  is  no  publication  of  it,  or  if  he  hears  it  read,  it  is 
no  publication  of  it ;  for  before  he  reads  or  hears  it  he 
cannot  know  it  to  be  a  libel :  or  if  he  hears  or  reads  it 
and  laughs  at  it,  it  is  no  publication  of  it:  but  i^  after 
he  has  read  or  heard  it,  he  repeats  it,  or  any  part  of  it, 
in  the  hearing  of  others,  or  after  that  he  knows  it  to  be  a 
libel,  he  reads  it  to  others,  that  is  an  unlawful  publica- 
tion of  it,  or  if  he  writes  a  copy  of  it  and  does  not 
publish  it  to  others,  it  is  no  publication  of  the  libel :  for 
every  one  who  shall  be  convicted,  ought  to  be  a  contriver, 
procurer,  or  publisher  of  it,  knowing  it  to  be  a  libeL'' 
In  this  case  of  the  supposed  libel,  the  defendant,  when  he 
first  hekrd  the  subject  matter  in  the  insolvent  debtors' 
court,  did  not  know  that  it  was  a  libel^  and  he  was 
neither  an  inventor  or  a  contriver,  and  therefore  the 
publication  is  not  actionable.  There  are  authorities  to 
shew  that  it  is  lawful  to  publish  proceedings  in  courts  of 
justice  in  a  candid,  fair,  and  impartial  manner,  nay,  not 
only  that  they  may  be  published,  but  that  they  may  be 
animadverted  upon.  Rex  v.  Hart  and  White  (b)  and 
Curry  v.  Walter  (c)  are  authorities  in  point.  In  the  latter 
case,  Lord  C.  J.  Eyre  held,  that  a  bona  fide  report  of 
what  passed  in  a  court  of  justice  was  not  actionable^  and 
he  is  reported  to  have  told  the  jury  that  although  what 
was  contained  in  the  paper,  might  be  very  injurious  to  th^ 


(a)  1  Campb,  355,  (b)  1  Camp6. 559. 

(c)  lJBfp.457. 
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1820.       character  of  magifttrates,  be  was  of  opinion,  that,  being 
"■"—"        a  true  account  of  what  took  place  in  a  conrt  of  jasdoe^ 

Liwif 

agaimt        which  is  open  to  all  the  world,  the  publicatioii  wis 
not  unlawful ;    and  the  Court  of  Common  Pleat  ood- 
firmedtbat  opinion.    Bex  v.  Fisher  {a)  is  an  anthoritf 
to  the  same   effect.      The  reason   for    allowing  sodi 
publications  is  thus  given  by  Lawrence  J.,  in  Bex  ?. 
Wright  {b) :  <<  The  general  advantage  to  the  countfji 
in  having  these  proceedings  made  public,  more  than 
counterbalances  the  inconveniences  to  private  persons, 
whose  conduct  may  the  subject  of  such  proceedfOgSi 
The  same  reasons,   also,  apply  to  the  proceedings  in 
parliament.     It  is  of  advantage  to  the  public,  and  even 
to  the  legislative  bodies,  that  true    accounts  of  Aeir 
proceedings  should  be  circulated ;  and  th^  would  be 
deprived  of  that  advantage,  if  no  person  could  poUish 
them  without  being  pubUshed  as  a  libeller.^'     In  Bet  t. 
CreeD€i/{c)  it  was   held,  that  a  member  of  parlisnunt 
may  be  indicted  for  publishing  a  report  of  his  q^eedi 
delivered  in  that  house,  if  it  contained  libellous  matter, 
although  the  publication  were  a  correct  report  of  sodi 
speech,   and  be  made  in  consequence  of  an  incorrect 
copy  having  appeared  in  the  newspapers.     So  also^  if  a 
party  publish   a   highly  coloured  account  of  judicial 
proceedings,  with   observations  upon  what   passed  in 
court     Stiles  v.  Nokes.  {d)    These  are  exceptions  to  the 
general  rule,  and  do  not  establish,  that,  because  evcfj 
thing  may  not  be  published,  nothing  shall  be  published 
at  all.     In  all  such  cases,  it  must  be  a  question  for  the 
jury,  with  what  mind  the  party  published  the  statement 
complained  of,  whether  he  did  it  with  a  view  of  fiurly 

(a)  2  Camjib.  563.  (h)  8  T.  H,  fi98* 

(c)  lM.Jf:S.  273.  (d)  7  Ea$t,  495. 
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communicating  to  the  pnblic  a  true  account  of  the  pro^       1820. 
ceedings  or  not.    The  circumstance  of  the  plaintiff's       "^ 
not  being  a  party  to  nor  present  at  the  discussion  which      ^s^'^ 
took  place  in  the  insolvent  debtor's  court,  and,  therefore, 
having  no  means  of  proving  the  contrary  of  what  was 
asserted  to  his  prgudice^  cannot  vary  this  case.    For  if 
the  plaintiff's  conduct  gave  rise  to  the  discussion,  he 
could  have  no  reason  to  complain  of  what  took  place* 
The  same  objection  would  apply,  in  all  cases  where  the 
conduct  of  a  third  party  gives  rise  to  the  cause.  In  cases 
of  usury  and  gaming,  the  discussion  usually  arises  from 
the  conduct  of  a  person  not  a  party  to  the  cause.   If  the 
plaintiff's  conduct  was  necessarily  incidental  to  the  dis-* 
cussion  then  before  the  Court,  it  was  impossible  to  avoid 
enquiring  into  it,  and  it  was  equally  impossible  to  give 
a  true  account  of  what  took  place^  without  stating  that 
which  related  to  him.    The  second  objection  is,  that 
the  pleas  apply  only  to  the  effect  of  what  had  passed 
in  the  insolvent  debtors'  court,  without  stating  the  words 
used.     But  if  it  be  lawful  to  publish  the  proceedings 
of  a  court  of  justice,  it  must  be  so  to  publish  the  sub- 
stance and  effect  of  those  proceedings ;  for  it  is  impos- 
sible to  give  the  very  words  used,  and  the  defendant 
has  justified  in  the  words  of  the  libel.     Thirdly,  the 
comment  which  is  contained  in  the  title,    '^  Sliameful 
conduct  of  an  Attorney,"  is  warranted  by  the  facts  dis- 
closed by  the  report    And,  if  the  facts  which  justified 
that  comment,  were  a  legal  publication,  it  follows,  that 
the  comment  itself  is  equally  so. 

Mayri/ai  aud  ChitH/t  tmttL  This  stateiflfetit,  which 
consists  of  the  supposed  observations  of  the  Judge,  of 
the  Court,  of  the  counsel  on  both  sides,  and  of  the  evi- 
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1880*       dence  of  the  insolvents  is  not  a  privil^^  publicat 
because  it  contains  matter  defamatory  of  a  third  pen 
not  a  party  to  the  suit,  nor  present  on  the  enquiiji  a 
consequently,  not  then  in  a  condition  to  enter  into  i 
own  justification.    A  party  is  not  entitled  to  pubiisii  i 
matter,  merely  because  it  passes  in  a  court  of  jut^ 
without  enquiring  into  its  truth  or  falsehood*   The  rij 
claimed,  appears  to  have  taken  its  rise^  from  the  pri 
l^e  that  is  allowed  in  courts  of  justice.     In  the  cou 
of  legal  proceedings,  the  affidavit  of  a  party,  even  tho^ 
it  contain  matter  reflecting  upon  the  characlyr  of  a 
other  person,  is  privileged,  if  material  to  the  questii 
before  the  Court.    The  same  privil^e  is  allowed  to 
person  presenting  a  petition  to  the  House  of  Gob 
mons:   so  also  to  members  of   both  Houses  of  tl 
Legislature,  speaking  in  parliament^   or  to  a  wiUM 
upon  examination,  although  his  evidence  may  be  calci 
lated  to  injure  the  character  of  a  third  person.     In  s 
these  cases,  however,  the  privilege  is  allowed  from  tl 
necessity  of  allowing  a  free  discussion  and  examiuatio 
of  matters  either  in  parliament  or  in  courts  of  justice 
The  privilege,  however,  goes  no  further ;  for  it  is  iu» 
competent  to  a  man  to  print  and  publish  elsewhere  mattei 
thus  privileged  in  the  place  where  it  is  delivered*   Thus 
also,  counsel  are  privileged,  from  the  necessity  of  permil' 
ting  a  free  discussion  for  the  interest  of  their  clients ;  i 
they  were,  however,  to  repeat  out  of  court  de£Emiator] 
language  which  they  spoke  while  in  the  discharge  of  their 
professional  duty  they  would  be  liable  to  an  action.    It 
has  been  expressly  decided  that  a  member  of  parliament 
is  not  justified  in  printing  and  publishing  a  speech  which 
he  had  delivered  in  parliament,  even  though  the  object 
of  the  publication  was  to  correct  a  mis-statement  which 

had 
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had  been  made  of  that  apeeeh ;  Best  v.  Creeveg.  {a)  It  I81M» 
has  alto  been  held,  that  if  a  Hian  distribute  printed 
copies  of  a  petition  bqrond  those  printed  for  the  Hoase  ,^^^ 
of  Commons,  he  is  liaUe  to  an  'action,  if  the  petition 
contained  libeiloiis  matter;  Lake  t.  Xsng.  {i)  In  th£i 
case,  there  clearly  irat  no  necessity  for  publishing  this 
statement;  and,  therefore^  it  is  not  priTikged.  The 
first  attempt  to  publish  a  KbeUons  statement  of  what 
passed  in  a  conrt  of  justice  oocorrcd  in  17^^  hi  the 
case  of  Currie  v.  Walter^  But  in  that  case  no  judgment 
was  erer  pronounced.  The  case  of  Res  ▼.  Wrigki  only 
shews  that  the  Court  will  not  grant  a  criminal  information 
for  publishing  a  report  of  a  committee  of  the  House  of 
Commons  reflecting  on  the  character  of  an  individual. 
Admitting,  however,  the  necessity  for  the  publication  of 
proceedings  of  courts  of  justice,  there  could  be  no  ne- 
cessity to  give  the  names  of  the  parties,  ot  to  give  a 
slanderous  title  to  the  publicationr  These  pleas  are 
also  bad,  because  they  do  not  affect  to  give  the  precise 
language  used  on  the  occasion  to  which  it  relates,  for 
they  only  state  —  *^  the  counsel  suggested  -—  the  wit- 
ness persisted  -—  and,  the  Judge  deprecated.**  ^-^  It  is 
incumbent  on  a  person  who  justifies  the  r^>etiti<xi  of 
slander  to  give  the  precise  words  in  which  the  slander 
was  uttered,  in  order  to  furnish  the  person  slandered 
with  the  means  of  bringing  an  action  against  the  person 
whose  slander  he  repeated.  The  pleas  are  also  defective, 
because  they  do  not  justify  the  whde  of  the  puUieation  : 
for  there  is  no  justification  of  the  words  —  ••  Shameful 
conduct  of  an  attorney." 

(a)  lM.iS.  273.  t^de  Re»  V.  Lord  Mngdon,  I  Efp.  N.  P.  C  226, 
(6)  1  LcwiTh  240.  : 
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1820.  Abbott  C.  J.  now  delivered  the  judgment  of  the 

Court,    This  was  an  action  for  a  libd,  which  professed 


Lewis 


against  to  contaiu  a  nanrative  of  the  proceedings  of  the  court 
of  insolvent  debtors,  on  the  application  of  a  person  of 
the  name  of  Carter^  to  be  discharged  from  imptiaii- 
xnent.  It  b^ins,  '^  Shamefiil  conduct  of  an  Attorney,'* 
and  then  proceeds  with  a  detail  of  the  speeches  d 
counsel,  the  examination  of  the  insolvent^  and  the  ob« 
servations  of  the  Judge.  The  defendant  pleaded  that 
the  supposed  libel  contained  a  correct  accouat  of.  what 
actually  passed  in  the  court  on  the  occasion  alluded  ta 
Issue  was  joined,  and  a  verdict  was  fomid  for  the  de** 
fendant*  An  application  was  made  to  the  Court,  by  the 
plaintiff,  that  he  might  have  judgment,  notwithstand- 
ing the  verdict,  on  the  ground  that  the  pleas  were  bad 
in  point  of  law«  The  matter  was  argued  before  as  at 
Serjeant^  Inn,  and  we  are  all  of  opinion^  that  the  pless 
are  insuflBicient  The  question,  whether  a  person  may 
publish  a  correct  narrative  of  proceedings  in  a  eoart  of 
justice^  which  contains  matter  de&matory  of  a  third 
person,  not  a  party  to  the  suit,  it  is  not  necessaiy  to 
decide,  because^  in  this  case^  the  narrator  has  not  con* 
fined  himself  to  what  actually  passed  in  court,  bat  has 
prefaced  the  statement  with  the  words  <<  Shameful  coo- 
duct  of  an  Attorney.'*  He  has,  therefore,  takoi  apoa 
himself  to  make  that  all^tion  concerning  the  plaintifi 
We  think,  therefor^  that  the  pleas  are  bad,  and  that 
there  must  be  judgment  for  the  plaintiff,  notwithstand- 
ing the  verdict. 

Judgmem  foir  the  plaintff. 
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GRVMBRsti,  against  EopEEt 

HTHE  Vice-Cbanceller  sent  the  foDpwiBg  case  ibr  the  a  leue  by  the 

opinion  of  the  Court :  ^'^"^hc- 

By  indenture  of  lease  dated  STth  October,  1796,  made  SJ^^,^ 

between  the  warden  and  poor  of  the  hospital  of  the  JFfo^  "■*!®  Wb»  *>>• 

JViniit/  in  Croydon^  in  the  county  of  Surrey ^  of  the  found-  fonner  lease,  to 

a  leMee«  who 

ation  of  the  most  reverend  Father  in  Ood  John  Whit^  then  hid  on^s 

part  interest  in 

gift,  some  time  Lord  Archbishop  of  Canterbury,  of  the  the  first  lease* 
one  part,  and  Samuel  Shore  and  Joseph  Price,  surviving  the  entire  in- 
executors  of  Richard  Sherbrooke,  deceased,  of  the  other  rigned^tSa 
parti  in  consideration  of  the  surrender  to  be  cancelled  ^[l^jJi^JT^*^" 
of  a  former  lease  of  the  premises  after-mentioned,  there-  ^^*^s  »p?» 

^  '  the  suooeeding 

tofore  sranted  to  Shore  and  Price  by  the  warden  and  warden  and 

°  poor  of  the  hot- 

poor,  for  a  term  of  years  not  then  fully  expired,  (being  pitaL 

a  term  which,  if  not  surrendered,  would  have  expired  on 
29th  September,  1803);  as  also,  in  consideration  of  a 
competent  fine  to  them  paid  by  Shore  and  Price,  the 
warden  and  poor  demised,  granted,  and  to  fkrm  let,  to 
Shore  and  Price,  certain  land  and  premises  in  the  inden- 
ture  described,  to  hold  to  them,  their  executors  and  ad- 
ministrators, from  Michaelmas  then  last  for  twenty-one 
years,  at  the  yearly  rent  of  1 52.  At  the  time  when  the 
lease  of  27th  October,  1796,  was  granted,  the  term  in  the 
prior  and  then  subsisting  lease  was  vested  in  Shore, 
Price,  and  William  Hood,  as  assignees  of  the  term  granted 
by  such  lease ;  and  such  assignment  was  made  to  them 
upon  the  trusts  of  the  will  of  R.  Sherbroole,  in  conse- 
quence of  the  death  of  another  executor,  and  Hood  did 
not  join  in  the  surrender  of  the  pre-existing  lease.  By 
indenture  1 5th  May,  1798,  between  SAor^,  Price,  and 

3A  3  Hood^ 
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18S0.       Hood^  of  the  one  part,  and  Mary  Wilkes  of  the  other 
■■— "^        part,  Shore^  Price,  and  Hood  assiimed   to   JIdary  fFHia 
agairui        (inter  alia)  all  the  same  closes  or  parcels  of  land,  to  hold 
to  her  for  the  rendue  of  the  term,  subject  to  the  lenls 
nod  covenants  contained  iu  the  lease.       By  mdeOte 
dated  21st  June,  1800,  betireen  3imy  WSkes  of  the  first 
{nrl,    Thomas  Lnoine  of  the  second    part^    and  JUs 
Wamear^hi  of  the  third  party  Mary  FfWieSflfM  ibecoo^ 
siderations  ther^  mentioned,'(by  virtue  of  a  licence  fiom 
the  warden  and  poor  of  the  hospital^  and  by  the  w- 
pointment  ciltvine,)  assigned  &e  said  lands  and  pre- 
xnises  to  Waititm^Ai,  for  the  residue  of  the  said  term, 
and  of  all  the  terms  to  be  obtained  thereof  upon  trust: 
as  to  four  undivided  six  parts  thereof    in  trust  for 
Indne:  as  to  one  other  undivided  sixth  part  thereof  k 
trust  for  one  Miriam  Garrard,  widow,  her  executon,  &c« 
and  as  to  the  remaining  one  undivided  sixth  part  theno£ 
in  trust  for  the  executors  or  administrators  of  Joseph 
Eaye.    On  Slst  January,  1 801 ,  Kaye^s  interest  was  dnlj 
assigned  to  .&Tw;i^  ;   exA\n  Fehruary,    1805,  Mrs.  Gor^ 
rard^%  interest  was  also  assigned  to  him,  and  WainemgU 
then  conveyed  the  legal  estate  to  him.     By  indenture  23d 
'February,  1804,  made  between  the  warden  and  poor,  by 
their  corporate  description,  of  the  one  part^  and  hviM 
of  the  other  part,  in  consideration  of  the  surrender  of  s 
former  lease  of  the  said  lands  and  hereditaments  thereto- 
fore granted  by  the  warden  and  poor  to  Shore  and  Friu, 
as  surviving  executors  of  Richard  Sherbrooke,  and  fcy 
them  assigned  to  Irdne  for  a  term  of  years  not  then  a* 
pired,   to  be  cancelled  j  as  also,  in  consideration  of  a 
competent  fine  paid  by  Irvine,  the  warden  and  poor 
leased  to  Irvine,  his  executors,  &c«   all  the  said  lands 
and  premises,  which  are  described  to  be,  and  actually 
#  werpf 
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were^  at  that  time  in  the  ocespaticm  and  possession  of  1820. 
Irvine^  or  his  undertenants^  to  hold  to  Irvine  from  Jfi-  — 
ckadmas  then  last  for  twenty-one  years,  at  the  yearly  agauui 
rent  of  1 5L  The  hospital  of  the  Holy  Trinity  in  Crcn/^ 
dan  is  a  corporation,  and  was  founded  by  Archbishop 
J^i^gifti  by  the  name  and  description  specified  in  the 
first->mentioned  indenture  of  lease,  in  virtue  of  letters 
patent  from  Queen  EUzabeth^  dated  2d  November^  in  the 
SSth  year  of  her  reign,  empowering  him  so  to  do;  or 
under  and  in  virtue  of  the  stat.  39  Eliz.  c.  5.,  which 
passed  before  the  actual  creation  or  foundation  of  the 
hospital.  The  two  leases  are  under  the  hospital's  com- 
mon seal,  and  152.  per  annum  is  the  accustomed  rent 
reserved  for  the  said  premises  ever  since  the  same  be« 
longed  to  the  corporation,  and  has  been  regularly  pud 
by  the  successive  lessees  thereof  to  the  present  time*  The 
question  for  the  opinion  of  the  Court  was,  whether  the 
lease  to  Thmnas  Irvine^  bearing  date  the  23d  February^ 
1804',  would  bind  the  succeeding  warden  and  poor  of 
the  hospital  ?  The  case  was  argued  at  the  sittings  at 
Serjeant^  Itnh  before  last  Michaelmas  term,  by 

Preston  for  the  plaintiff.  This  is  a  lease  from  an 
hospital  while  a  former  lease  was  in  being,  and  it  is 
therefore  void  within  IS  EUz*  c.  10.  and  18  EUz.  c.  11., 
unless  the  old  lease  be  to  be  e3q)ired,  surrendered,  or 
ended,  within  three  years  next  after  the  making  of  the 
new  lease.  The  18  Wiz.  c.  11.,  after  reciting  13  Eliz. 
c.  10.,  which  expressly  mentions  leases  to  be  made  by 
the  master  or  guardian  of  any  hospital,  enacts, 
"  Sithence  the  making  of  which  said  statute  divers  of 
<'  the  ecclesiastical  and  spiritual  persons  and  others, 
<^  having  spiritual  and  ecclesiastical  lirings,  have  from 
H  time  to  time  made  leases  for  the  term  of  twenty-one 
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18S0.       *^  years  or  three  Uvea,  long  before  the  expiration  of  the 
——       <«  former  term  of  years,  contrary  to  the  true  meaning 
against       ^^  aud  latent of  the  said  statute;  be  it  therc^fore  eDacted^ 
<^  that  all  leases  hereafter  to  be  made  by  any  of  the  said 
<^  spiritual,  ecclesiastical,  or  collegiate  persons,  or  otbei% 
<^  of  any  of  their  said  ecclesiastical,  spiritual,  or  coUq^ 
^^  lands,  tenements,  or  hereditaments,  whereof  any  former 
<^  lease  for  years  is  in  being,  and  not  to  be  expired,  sur« 
^  rendered,  or  ended,  within  three  years  nest  after  the 
*^  making  of  any  such  new  leas^  shall  be  void*''    The 
lease  of  1796  was  to  expire  in  I8I79  ^nd  the  other  lease 
was  to  commence  before  that  period ;  it  was  tbetefbre 
void,  within  the  meaning  of  this  statute,  unless  the  for« 
mer  lease  was  surrendered  within  three  years.     There 
never  was  any  surrender  in  &ct,  and  the  question  is^ 
whether  there  was  any  surrender  by  operation  of  lair. 
The  interest,  in  both  cases,  ultimately  vested  in  JMie. 
The  assignment  of  the  first  lease  to  Irvine  within  three 
years  cannot,  however,  amount  to  a  surrender ;  for  a 
surrender  is  a  yielding  up  of  an  estate  by  the  lessee  to 
the  lessor :  any  other  determination  must  have  been  fay 
merger.    The  union,  however,  of  the  two  terms  in  the 
same  person,  could  not  operate  as  a  surrender  fk  the 
interest  which  existed  in  the  former  lease ;  because  there 
was  not,  in  this  instance,  any  yielding  [up  by  the  lessee 
to  the  reversioner.      To  bring  the  case  within  these 
acts,  there  should  have  been  a  surrender  to  the  hospital 
A  concurrence  between  different  tenants  to  destroy  a 
prior  lease,  was  never  contemplated  by  the  l^ishitiiie. 
The  assignment  by  Wainewright  to  Irvine  of  the  whole 
legal  interest,   in  the   first  lease,    could  not  operate 
as   a    merger;    because    the   lease  of  1804.,    being  a 
concurrent  lease,  conveyed  only  an  interesse  teraiim, 

to 
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to  commence  when  the  former  lease  should  be  eadeds  wd       1 820* 
not  an  actual  estate,  or  an  immediate  and  present  term  of    ^' 
the  reversion.   The  legislature  contemplated  a  surrrader      ojpuntt 
in  fact,  and  not  a  surrender  in  law  by  the  operation  of 
merger.    It  requires  an  act  proceeding  from  the  first 
lessee  to  the  owner  of  the  reversion,  and  will  not  be  satis-i 

fied  with  an  act  arising  from  the  union  of  two  estates  by  the 
actsof  the  second  lessee,  Aconcurrent  lease  can  only  be 
surrendered  by  operation  of  law,  and  not  by  a  surrendo* 
in  &ct.  Co.  Litt.  338.  a*  Bacon's  Jbridgmentf  tiU  Leases^ 
Jbde  3.  p.  63.,  ami  IVilson  (md  ^tveff  (a)  are  authorities  to 
shew  that  (here  cannot  be  any  merger ;  because  there  is 
not  any  reversion,  but  merely  an  interesse  termini*  A 
concurrent  lease  is  not  a  lease  in  esse;  it  operates  only 
by  estoppel,  and  passes  no  interest  whatever  during  the 
term  granted  by  the  former  lease :  it  does  not  operate  as 
the  grant  of  a  reversion,  but  as  a  reversionary  lease,  in 
the  nature  of  an  interesse  termini.  If  there  be  no  exist* 
ing  estate,  there  cannot  be  any  merger;  for  both  estates 
must  be  vested,  in  order  that  a  merger  may  take  place. 
There  may  be  a  release  of  an  interesse  termini  by  eipress 
words,  or  a  surrender  of  it  by  operation  of  law ;  but  the 
second  lease  not  having  conveyed  an  immediate  vested 
interest,  no  second  estate  existed;  and  if  so,  there  was 
not  any  estate  to  merge.  Besides,  Lord  Coke  lays  it 
down  that  one  term  for  years  cannot  merge  in  an^ 
other, 

MarryaU  contra.  This  is  not  a  lease  within  the  re- 
straining  statutes.  The  13  Eliz.  c,  10.  extends  to  leases 
by  the  master  or  guardian  of  any  hospital ;  and  the 
14  EliZf  c.  H.  declares,   that  the  words  ^J  master  or 

(/i)  1  Bhck,  ^17. 

guardian 
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lg2(^.       gUAr^Kiili  of  any  hospitali"  mentioned  in  the  tomet  aet| 
meant  all  hospitals^  maison  dieu,  bead-houseS)  and  odier 
boiuee  ordained  for  the  relief  or   austenti^oQ  ^  At 
poor.     The  IS  EUm.  e*  11*  relates  only  to  leaM  of 
eodesiasticaly  8{^itaal^  or  coll^ate  landa^  and  not  to 
hospital  lands.    The  89  Elits.  c.  5.   authorises  the  esta- 
blishment of  corporate  hospitals^  and  expressly  oiacts^ 
that  all  leases  to  be  made  by  any  such  corporation  so 
founded)  exceeding  the  term  of  twenty-one  year%  fihall 
be  void.    Now,  if  a  lease  granted  by  such  an  hospitai 
was  widiin  the  restraining  statute^  this  ^^rovision  would 
be  wholly  nselefs*     Besides,  this  l^ase  f  s  not  by  the 
master  or  warden,  but  by  the  corporation,  imder  tbs 
corporate  seal*    This  is  therefore  a  valid  leas^  within 
89  EU%*  c.  5.,  and  is  not  affected   by   the  statntes  of 
IS  Elix.  c.  10.  and  18  Elix.  e,  11.     Besides,  the  accept- 
ance of  the  new  lease  in  1804  operated  to  determine  tk 
lease  in  possession;  for  when  the  two  terms  became  miiled 
in  the  same  person,  the  former  became  merged  in  the 
latter.    At  any  rate^  there  is  not  any  authority  for  nf- 
ing  that  an  actual  lease  in  possession  is  not  an  dgect  c/ 
surrender,  and  that  the  union  of  the  two.  terms  in  one 
person  does  not  operate  as  a  surrender  by  operatioii  of 
law. 

Preston^  in  reply.  The  39  JSfe.  c.  5.  merely  enabled  indi- 
viduals to  convey  mortmain  for  the  erection  of  ho^itals 
It  only  took  off  the  restrictions  on  alienation  in  mort- 
main. Under  that  statute,  the  lease  must  be  a  lease  in 
possession.  The  14  Eliz,  c.  14.  contains  a  dedantkm 
extending  to  all  descriptions  of  hospitals,  and  therefore 
they  must  extend  to  all  hospitals,  whether  erected  before 
or  after  the  act.  It  is  an  established  rule  of  law,  thai  an 
mter^sc  termini  cannot  merge  in  a  term  for  yeai^ 

^^  Till 
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^'  This  case  has  been  argued  before  us  by  counseli        1830. 
and  we  are  of  opinion  that  the  lease  to  Thomas  Irvine^     ^ 

GftVMBKILL 

bearing  date  Febmaty  24th|  1804^   will  bind  the  sue-        ;f^ 
ceeding  warden  and  poor  of  the  said  hospital.'' 

C.  Abbott, 

J.  Baylet, 

G.  S.   HOLROTD, 

W.  D.  Bbst. 


The  King  against  Sir  Francis  Burdett,  Bart. 

npHIS  was  an  information,  filed  by  his  majesty's  at-  Query,  whether 

tomey-general,  against  the  defendant.      The  first  ingofab'bel, 
count  charged  that  the  defendant,  being  an  ill-disposed  CTdte^Sld' 
person,  and  intending  to  excite  hatred  and  contempt  of  ^^^^^^ 
his  majesty's  government,  and  particularly  among  the  ^^'^'^i^^ 
soldiers  of  the  king,  and  wishing  to  have  it  believed  that  off«nce- 

^  Assuming  that 

certain  troops  of  the  king,  on  the  16th  of  August f  1819,  the  offence  is 

not  complete 

Wantonly  and  cruelly  cut  down  certiun  of  his  majesty's  sub-  until  publi- 
jects;  did,  on  22dAugust9  at  Loughbarougk^  in  the  county  whether^"^* 


can 


o{  Leicester,  compose,  write,  and  publish,  and  cause  and  county  but^^ 
procure  to  be  composed,  written,  and  published,  a  certain  ^^ul^^**** 
libel,  which  purported  to  be  an  address  to  the  electors  of  ^^iA^ 
Westminster^  set  out  in  the  information.     Plea  not  ffuilty.  ^'^  indicted  for 

^        "^     publishing  a  li- 

At  the  trial,  before  JB^5^  J.,  at  the  last  assizes  for  the  bei  in  the  coun- 
ty of  X.;  the 

county  of  Leicester,  it  was  proved  by  Mr.  Brooks,  that  he,  writing  was 
either  on  the  23d  or  24th  of  August,  received,  in  Lort'  county,  and  the 
don,  a  letter  containing  the  libel,  from  Mr.  Bickersteth,  seenthere both 
a  professional  gentleman.    The  libel  was  in  the  form  of  ^^^J^f^J^ 

the  day  foUow- 
ing;  and  the  letter  was  received  by  A.  firom  B,  in  the  county  of  J/.,  open,  accompanied 
with  written  directions  to  j9.  to  forward  it  to  A,  tor  pubUcation.    Query,  whether  this  wa9 
eridence  to  ^  tp  the  jury  of  maptual  pubUpstioii  in  X« 


Buftom* 
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1820«       an  address^  in  the  hand-writing  of  the  defendant^  and 
^""""^        dated  from  his  residence^  Kirby  Parif  which  was  in  Zo- 

The  KiKO 

aeamBt  cestershire.  He  received,  at  the  same  tim^  an  envelope^ 
which  he  had  lost ;  this  was  also  in  the  hand^writing  of 
the  defendant,  and  had  no  date  either  of  time  or  place. 
The  witness  did  not  know  whether  it  bore  a  post- 
mark* The  aivelope  contained  directions  addressed  to 
Mr.  Bickerstethj  to  pass  it  to  him,  Brooks^  for  publication ; 
he  accordingly  published  it  in  the  Umdon  newspapers. 
It  was  further  proved,  by  a  toll^ate  keeper,  near  Khiif 
ParJc^  that  he  had  seen  the  defendant  riding  qu  horse- 
back, on  the  22d  and  2Sd  of  August;  the  gate  was  s&x>ut 
100  yards  from  the  defendant's  house.  It  was  objected 
that  there  was  no  proof  of  any  publication  in  IteicesUr^ 
shire.  The  learned  Judge  was  of  opinion  there  was 
evidence  for  the  jury,  and  he  directed  the  jury,  that,  in- 
asmuch as  Brooks  had  received  the  letter  open  in  MU' 
dieses f  and  there  was  no  evidence  that  it  was  ever  closed; 
it  was  open  to  them  to  consider  whether  fhe  defend- 
ant had  so  delivered  the  letter  open  to  BicJcersteOh  in 
the  county  of  Leicester.  If  they  thought  he  had,  then 
that  was  a  publication  in  the  county  of  Zieiccsf^^  Th^ 
jury  found  the  defendant  guilty, 

Denman^  in  Easter  term,  moved  for  a  new  trial,  on 
the  ground  that  there  was  no  proof  of  an  actual  publi- 
cation in  Leicestershire.  There  was  prima  &cie  evi- 
dence that  the  letter  was  written  in  Leicestershire^  bat 
not  the  slightest  proof  that  the  contents  were  communi- 
cated to  any  person  in  Leicestershire^  The  written  di- 
rections to  Bickerstethj  to  forward  it  to  Brooisy  as  well 
as  the  description  of  persons  to  whom  it  was  addressed, 
viz.  the  electors  of  Westminster^  shews,  to  demonstration, 
that  it  was  the  defendant's  intention,  that  the  first  pub- 
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lication  should  be  iii  the  county  of  Middlesex.    There       1820« 
was  no  evidence  that  Mr.  BickersUth  was  in  Leicester^     -^  j^^ 
shire  on  the  22d  of  August*    The  probability,  at  all      ^«njf 
events  is,  that  the  letter  was  not  delivered  open  to  him^ 
for,  in  that  case,  the  written  directions  would  be  wholly 
unnecessary,  and  if  not.  It  is  contrary  to  every  proba- 
bility that  the  letter  should  have  been  delivered  open  to 
any  other  person  in  the  county  of  Leicester.  The  seven 
bishops'  case  is  in  pomt.  (a)   As  to  the  causing  and  pro- 
curing the  publication,  that  must  mean  a  causing  and  pro- 
curing a  publication  of  the  libel  in  Leicestershire.  [Abbott 
C.J»  There  was  evidence  of  the  writing  in  2>ttr^«rs7ifr^^ 
and  Bex  v.  Beare  (b)  is  an  authority  to  shew,  that  the 
writing  of  a  libel  is  a  distinct  ofience.]  That  is  a  case  of 
very  doubtful  authority.    For  the  essence  of  the  offence 
is  the  injury  sustained,  either  by  an  individual  or  the 
public,  by  communication  of  the  slander  to  the  minds  of 
others,  or,  in  other  words,  by  publication.    Until  that 
takes  place  the  reputation  of  the  individual  or  govern-^ 
ment  cannot  be  affected ;  and  in  this  case^  no  hatred  or 
contempt  of  his  majesty's  government  could  be  excited. 
The  publication,  in  this  case,  was  in  Middlesex.   There 
the  ofience  was  committed,  and  ought  to  have  been  tried. 
[Abbott  C  J.    At  present  we  see  no  reason  for  granting 
this  rule.     We  will,  however,  consider  the  case.] 

The  Court  not  having  delivered  any  opinion  on  the 
case  in  Easter  term,  the  attorney-general,  on  Thursday^ 
the  8th  day  of  June^  prayed  the  judgment  of  the  Court. 
It  was  suggested  by  Brougham^  in  Denmaris  absence,  that 
he  had  other  matter  to  urge  before  the  Court  pro- 
nounced their  opinion  on  the  motion  for  a  new  trial. 
Upon  which  the  Court  fixed  Saturdiy  next  to  hear 

(o)  .18  Um  StoU  IHbU,  S^44         (6)  i  U  iM*  414. 
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Denrnatit  and  it  being  ^Qggestedy  that  JDenman  nnght  he 
prevented  from  attending  that  day^  the  Cooit  aiid» 
that  in  that  case^  they  would  hear  some  other  €Ooiim1 
on  the  same  side.    Ajad  now.  in  jyenm/on^m  abaeoce^ 


PkiUipps  made  three  points.    First,  the  mat  wridog 
of  a  paper,  not  followed  by  pubUcati<mf  U  not  an  ct 
£ence  by  the  law  ^JEngkmdf  howe^^r  alaaderons  or  sa* 
ditious  that  writing  may  be.    If  thia  propoaition  is  tne^ 
then  the  verdict  cannot  be  sustained  on  the  meragroinid, 
that  the  defendant  wroie  in  Leicesferskm.    Seoondl]^ 
the  defendant  could  not  be  legally  tried  in  the  coantj 
of  Leicfstery  unless  there  was  a  publication  in  that 
county.    Thirdly,  there  was  not  any  proof  of  the  fiict 
of  publication  in  Leicestershire. .   Upoa  the  first  poiiit, 
the  case  of  The  King  v.  Beare  (a)  is  the  strongeit  to- 
thority    in    support  of  the   doctrine    that  the  mat 
writing  without  publication,  constitutes  the  offence  of 
libelling.      But  the  reasoning  of  the  Judges  in   tluU 
case,  will  be  found   very  unsatisfiictory ;    none  of  tbe 
authorities    there    cited    support    the    doctrine,   tbtt 
the    mere    writing    of   a    libel,    without    publicslkin, 
constitutes    an    indictable    offence.       The    first  au- 
thority cited  is  3  Instit*  lY-i.     In  that    case,    JUs  & 
Northamptoiiy  an  attorney  of  the  King's  Bench,  wrote  a 
letter  to  John  FerrerSj  one  of  the  king's  counsel,  reflect- 
ing on  the  conduct  of  the  Judges  of  the  court.    The 
writing,  however,  of  a  letter  to  another,  respecting  tbe 
misconduct  of  a  third  person,  is  a  publication :  for  the 
contents  of  the  letter   are    communicated   and  made 
known.     That  case  is,  therefore,  an  authority  to  shew, 

{a)  \  Ld.Raym.4\^.    CarthAQl.   25oM:,  417.   ^p.  Temp,HQU,iSl 
12  Mod.  219, 

that 
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that  the  writing  becomes  an  ofiPence^  when  it  is  onee  1820* 
published  and  communicated  to  a  thi^d  person,  but  not 
that  the  mere  writing  is  of  itself  an  offence.  The  next 
authority  cited  by  Lord  HoU^  is  from  the  civil  law.  By 
that  law,  however,  as  understood  by  the  best  comm^dt- 
ators,  the  offence  of  libelling  is  not  complete  without 
publication.  The  passage  referred  to  by  Lord  Holif  is 
in  these  words,  <<  Injuria  autem  conunittitur,  non  solum 
cum  quis  pugno  pulsatus  erit,  &c,  sed  et  si  quis  ad  U4- 
Jamam  alicujus  libellum  aut  carmeu  scripserit  composu- 
erit  ediderit  dolove  malo  fecerit  quo  quid  eorum  fieret.'* 
Tlic  words  ad  infamiam  alicn^us^  must  apply  to  each 
of  the  words  scripserUy  composuerit  >  and  the  writing 
cannot  tend  ad  infamiam^  unless  it  is  shewn  or  made 
known  to  another.  It  is  the  tendency  to  excite  public 
contempt  or  ridicule,  that  makes  the  writing  libellous. 
In  the  pandects  of  Justinian,  tit  10.  De  injuriis 
et  libellis  famosis,  sect.  4.  there  is  this  passage :  **  De 
senatus  consulto  adversus  fiimosos  libellos.  De  judicio 
ita  Ulpianus,  Si  quis  librum  ad  infamiam  alicujus 
pertinentem  scripserit,  composuerit^  dolove  malo  fecerit^ 
etiamsi  alterius  nomine  edideriij  vol  sine  nomine,  ^ 
si  condemnatus  sit,  qui  id  fecit^  intestabills  ex  lege 
esse  jubetur."  Then  follows  this  passage :  ^^  Eadem 
paena  ex  senatus  consulto  tenetur,  etiam  qui  epigram- 
mata  (id  est  inscriptiones)  aliud  ve  quid  sine  scriptura 
in  notam  aliquorum^o^^urm/,  item  qui  emendum  ven- 
dendumve  curaverit."  The  word  produxerit  is  strongly 
expressive  of  publication  or  public  exhibition.  From 
these  passages,  it  appears,  that  a  publication  is  clearly 
implied  and  considered  necessary,  to  complete  the  of- 
fence. The  words  are  exceedingly  strong,  <^  etiamsi 
alterius  nomine  ediderit;"  they  assume  the  point,  as 
dear,  that  there  must  be  a  publication,  and  then  state, 

not 
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1820.       not  that  the  writer  of  a  libel  shall  be  punished  for  mere 
/~*       writing;  but  that  if  a  person  write  ad  infitmiam  aUoh 

ogamu^     jiis^  Scc^  oUkougA   hc  pMisk   in   anoihef^s   rume^  or 
anonymously^  he  shall  suffer  such  a  ponishment    The 
very  manner  and  terms,  in  which  this  is  stated  in  Ae 
Roman  law,  respecting  the  punishment   of  libdlin^ 
shews,  incontrovertibly,  that  the  publication  is  essential 
The  law  is  speaking  only  of  the  case  where  a  pub- 
lication has  taken  place ;  and  the  passage  in  the  Insti« 
tutes  has  been  so  understood  and  explained    by  the 
best  commentators.    Heineccius,  in  his  Elementa  jurn 
dvilis^  De  injuriis,  tit  4.,  commenting  on  t^  pas- 
sage  in  the  Institutes,  says,   *<  Cum  ergo  contomelis 
haec  Tel  dictis  vel  &ctis  alteri  fiat  sequitur  ut  injuria  sit 
vel  verbalis   vel  realis.      Ad    priorem    etiam   injum 
scripta  et  famosus  libellus;  id  est  integrdm  scriptooi 
ad  aUerius  infamiam  edUum^  sive  anon3rmon  uve  pseo- 
donomon  sive   auctoris  nomine   insignitum."     Thii% 
Heineccius,  defines  a  libel  to  be  Seripium  ad  dkerm 
tnfimiom  eiitum$  he   therefore   considers,    that  pnb* 
lication,  in  the  civil  law,  was  an  essential  ingredient  in 
the  offence  of  libeL    These  authorities  shew^  that  by 
the  law  of  Justinian,  which  is  supposed  by  Ix>rd  Hdt  to 
have  been  transferred  into  the  English  law,  the  mere 
writing  without  publication  is  not  an  offence.  The  odier 
authorities  referred  to  by  the  Judges  in  Re»  ▼•  Bearej  are 
from  the  Court  of  Star  Chamber.   They  are  Barram  t. 
LevoeUyn  (a),  Hicks^s  case  (i),  and  Edwards  v.  Wooicn.  (c) 
Another  case,   referred  to  as  in  Dyer,  373.,  is  not 
to  be  found.   In  all  these  cases  there  was  a  publicstlon ; 
the  contents  of  the  writing  having  been  communicated  and 
shewn*    In  Barrow  v«  Lett^elhfn^  the  plaintifif  preferred 

(a)  nob.  $Q.         {h)  lUd,  21^.  (c)  12  MeU  Hep.  9S. 

abill 
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a  bill  in  the  Star  Chamber  against  the  defendant,  <<  for  1820, 
writing  unto  him  a  despightful  and  reproachfol  letter, 
which,  for  ought  appeared  to  the  Court,  was  Sealed  and  agamst 
delivered  to  his  own  hands,  and  never  otherwise  pub- 
lished. And  it  was  resolved,,  that  though  the  plaintiff 
in  this  case  could  not  have  ,an  action  on  the  case^  be- 
cause it  was  not  published,  and,  therefore,  could  not  be 
to  his  defamation,  without  his  own  fimlt  of  divulging  it ; 
and  all  actions  of  that  kind  do  suf^pose  in  auditu  quam 
plurimorum  propalavit,  &c.  i  yet  the  Star  Chamber  fw 
the  king  doth  take  knowledge  of  such  oaies,  and  punish 
them,  whereof  the  reason  is,  that  such  quarrellous  let- 
ters tend  to  the  breach  of  the  peaces  and  to  the  stirring 
of  challenges  and  quarrels ;  and,  therefore,  the  means 
of  such  evils  as  well  as  the  end  are  to  be  prevented/' 
This  case  then  detennined,  that  a  pew>n  might  be  pro- 
ceeded against,  criminally,  for  writing  a  letter  to  an- 
other, provoking  him  to  a  challenge.  HicUn  case  is  of 
the  same  description,  and  open  to  the  same  observation ; 
and  the  case  oiEdaxtrds  and  WooionoiAj  establishes,  that 
if  a  person  write  an  abusive  letter  and  send  it  to  an- 
other, he  is  liable  to  be  indicted.  These  cases,  there- 
fore^ most  manifestly  do  not  establish  the  doctrine  ad- 
vanced in  Beari^B  case,  that  the  bare  writing,  without 
publishing,  is  criminal.  In  ImwJ/b  case^  which  is  men- 
tioned mlUx  y.Beare  (a),  it  is  true,  the  Court  decided,  not 
only  that  the  publisher  would  be  guiUy,  but  that  others 
of  the  defendants  connected  with  him,  in  the  joint  pur- 
pose, viz.  the  contriver  of  the  libel,  and  the  procurer  of 
the  contriving,  would  also  be  guilty  of  the  offence. 
But,  it  is  to  be  observed,  the  Court  was  then  speak- 
ing with  reference  to  the  case  of  a  libel .  published, 
and  in  a    cose  where  the  proof  of  publicatiQU  was. 

(o)  9  Co*  Rep,  S% 

Vol.  III.  3  B  esscn- 
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18S0.       essential.    The  resolution  of  the  Court  in  that  ease^ 
~"^       only  relates  to  die  liaWUty  of  the  contriver  of  a  Ubd 

The  Knro 

agamt^       that  has  been  actually  published,  and  doee  not  touch  the 
present  question,  whether  the  writer  or  contriver  oF  an 
unpublished  libel  is  liable.    These  are  the  aeveral  anAo- 
rities  relied  upon  by  the  Court  in  Bex  v.  Beare.     Iheie 
is  not  one  case  aracmg  them  which  shews,  that  the  mat 
writing  of  a  paper,  however  slanderous  or  seditious  it  msj 
be,  if  not  followed  by  a  puUieation,  is  a  crime  by  the 
law  o(  England.    The  doctrine  is  not  evee  suggested 
in  any  of  them ;  and  the  civil  law,  from  whieh  Lord 
HoU  supposes  the  common  law  to  have  borrowed  its 
doctrine  on  the  law  of  libels,  did  not  punidi  a  libd  until 
followed  by  publication.    Ndther  is  the  reasoning  eftbe 
Court  in  Bear£?%  Case  satisfactory.     In  the  rep^nrt  in  Cat' 
thew,  it  is  stated,  that  the  Court  held,    <<  that  transcrii»- 
ing  and  cdllecting  this  libellous  matter  was  highly  cri- 
minal, without  publishing  it,  and  that  it  was  of  dangerous 
consequence  to  the  government ;  for  though  the  writer 
or  oollector  never  published  these  libels^  yet  his  liaving 
them  in  readiness  for  that  purpose,  if  any  oeeasibii 
should  happen,  is   highly  criminal;    and^    thou^  he 
might  design  to  keep  them  private^  yet,  after  his  death, 
they  might  fidl  into  such  hands  as  might  be  iBJurioos 
to  the  govemm^at;  therefore,  men  ought  not  to  best* 
lowed  to  have  such  evil  instruments  in  thdr  keefMU^ 
8ccJ*    Now  there  can  be  no  danger  to  the  government, 
if  the  writer  keeps  the  libel  in  his  own  possession,  witb- 
out  communicating  its  contents.     In  the  case  of  a  libd 
against  an  individual,  it  is  established  law,  that  a  party 
cannot  maintain  an  action,  unless  the  libel  has  been 
published ;  and  upon  no  sound  principle  can  a  dilfereot 
principle  be  adof>ted,  when  the  interests  of  government 
are  concerned.    As  to  having  the  libel  in  readiness  for 
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publicttioii)  the  observations  upon  that  by  the  Court  were       1 8S0« 
without  foundation,  for  the  jary  had  absolutely  n< 
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the  met;  and  as  to  the  observaticHi,  that  although  the  .^i^^ 
defendant  himself  might  design  to  keep  the  libels  pri* 
Tate^  yet,  after  his  death,  they  might  fidl  into  such 
hands  as  might  be  injurious  to  government,  Aat  is  a 
mere  possibility  of  a  future  injury,  which  may  or  may 
not  happen.  The  libel  may,  perhaps,  be  lost  or  de* 
stroyed  by  the  writer  himself,  at  some  foture  time ;  but 
even  if  he  keeps  it  to  the  hour  of  his  death,  there  is  w3 
just  cause  for  iqpprdiension ;  for  in  case  any  perscm 
should  publish  it  afterwards,  he  will  be  amenable  to  the 
law  as  publisher.  The  publication  will  not  pass  un* 
punished ;  when  the  injury  occurs,  it  will  be  stiqiped 
and  redressed ;  and  a  person  is  not  punishable  for  writ- 
ing a  paper,  merely  because,  by  possibility,  at  some  fu- 
ture time,  if  it  should  be  published,  it  may  turn  out 
to  be  mischievous.  The  object  of  punishment  is,  to 
prevent  an  existing  evil.  A  libel  is  punished  for  its 
direct  and  immediate  tendency,  and  for  that  alone.  Ac- 
cording to  the  reasoning  of  Lord  £Mtf  if  a  man  writes 
a  libel,  and  keeps  it  locked  up,  and  a  servant  clandes- 
tinely takes  a  copy,  the  writer  is  guilty  of  a  crime.  It 
may  as  well  be  said,  however,  that  a  man  may  be  pu- 
nished for  keeping  poison  locked  up  in  his  closet ;  be* 
cause  it  is  not  impossible,  that  some  other  person  may 
take  it  and  be  poisoned.  But  Lord  HoU{a)  further  says, 
that  the  writing  of  a  libel  is  criminal,  and  to  prove  this, 

he  said  he  would  consider  in  what  a  libel  consisted. 

• 

**  It  is  not  the  infamous  matter  or  words  which  make 
the  libel ;  for  if  a  man  speak  sudi  words,  unless  they 
are  written,  he  is  not  guU  fy  of  the  making  of  a  libel)  for 

(a)  \  LtU  Aiym.  4164 
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1820.       the  writing  is  essential  to  a  libel ;  and^   there&i^  if  a 
^    „  person  writes  such  matter,  he  becomes  a  libeller,  for  it 

againu        is  not  a  libd  before  it  was  written/'     It  is  tme^  that  A 
is  not  a  libel  until  it  is  written,  but  it  does  noitheooe 
follow,  that,  when  written,  it  becomes  pimishable.  lad 
Holt  then  continues  <<  That  in  all  cases  where  a  nm 
does  the  act,  which  act  causes  the  thing  to  be  what  it  is, 
that  man  ought  to  be  construed  the  doer  of  such  a  thing. 
This  rule  proves  itself,  as  well  in  all  the  great  offences, 
as  in  all  the  least.     If  A*  contrives  treasonable  matter, 
and  B»  writes  the  whole  contrivance,  Bm  is  guilty  as  weU 
as  AL   The  same  law  is,  in  the  lowest  o£fences,  wbete  all 
are  principals;  as,  if  ^  holds  J3«,  while  CI  beats  B^  A 
is  guilty  of  the  battery.    Ic  would  be  very  strange^  then, 
if,  in  this  case  only,  he  who  contributes  so  much  to  the 
doing  of  the  thing  (as  he  who  writes,   does  in  this  cue 
of  the  libel)  should  be  construed  innocent."     In  this 
passage,  Lord  Holt  is  considering  the  situation  of  se- 
veral persons  concerned  in  a  joint  illegal  purpose.    He 
supposes  A.  to  compose  a  libel,  B.  to  writer  and  C  to 
publish  it ;  undoubtedly  they  are  all  liable.      So  in  the 
other  cases,  where  A.  is  supposed  to  hold  B*  while  C 
beats  him,  A.  is   as  guilty  as  C.     The   battery  is  com- 
pletcy  and  the  person  who  assists  is  equally  liable  with 
the  person  who  does  the  act.    But  with  respect  to  libel- 
ling, the  offence   is  not  complete  till  the   publication 
takes  place.     Lord  Holty  at  any  rate,   does  not  prove 
the  contrary.     Whether,  in  every  case  of  publicatioOf 
the  writer  is  guilty  as  well  as  the  publisher,  must  de- 
pend upon  circumstances.     If  several  persons   are  con- 
cerned in  one  joint  illegal  act,  as  in  the  case  put  by 
Lord  Holi^   all  are  guilty;  but  if  the  publication  is 
without  the  knowledge  of  the  writer,  he  may  not  be 
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gnilty.    It  is  to  be  observed  further,  on  Beards  case^        1820« 
that  the  doctrine  there  advanced  does  not  appear  to       " 
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have  been  generally  approved.  Lord  Ch.  B.  Cotm/nSf  tit.  ^amst 
Labels  B.  2.,  does  not  adopt  thedoctrine/that  bare  writing 
without  publication  is  a  crime.  And  he  was  evidently 
aware  of  the  case  of  Bex  v.  Beare^  for  he  controverts 
one  of  the  opinions  of  Lord  Holt^  as  to  the  copjring  a 
libel,  and  then  gives  his  own  opinion  on  the  point,  and 
says  Semble  contra  SdUkeld^  418.,  which  is  a  reference 
to  Beards  case.  His  silence  with  respect  to  this 
doctrine,  shews  that  he  did  not  assent  to  it.  And 
in  Entick  v.  Carrington  {a)  Lord  Camden  seems  not 
to  have  approved  of  that  case.  '  Upon  these  grounds, 
the  case  of  Bex  v.  Beare^  therefore,  can  neither  be  sup- 
ported upon  principle  or  authority.  The  case  of  Bex 
v.  Payne  (6),  decided  about  the  same  time^  will  probably 
be  relied  upon  by  the  other  side ;  the  defendants  were 
there  indicted  for  composing,  making,  writing,  and 
publishing  a  libel  upon  the  late  king  and  queen,  and 
their  government.  The  jury  acquitted  the  defendant  as 
to  the  publishing  of  the  libel,  and  as  to  the  rest,  found 
a  special  verdict  to  this  effect,  viz. ;  that  the  defendant 
wrote  the  libel,  dictated  by  a  person  unknown  to  him 
and  the  jury,  and  the  stranger  dictated  as  the  defendant 
wrote.  The  Court  held,  that  the  facts  found  did  in 
law  amount  to  the  making  and  composing  a  libel.  The 
argument  turned  entirely  upon  this  point,  and  the  ques« 
tion,  whether  the  bare  writing,  without  publication,  was 
an  ofience,  did  not  arise.  In  point  of  fact,  there  wns  a 
publication  in  that  casc^  though  the  defendant  was  ac« 
quitted  of  that  part,  of  the  charge,  and  it  was  so  de- 

{a)  19  HoweCs  SiaU  Trials,  1072.     See  Sioriie  on  Libels* 
[b)  Corth.  405.     5  Mod.  }65.     Cas.  temp.  Holt,  294. 
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Ig^.  dac^  by  t)ie  Court  {fi\  and,  therefor^  iha  propaBritwi 
"""""  there  laid  down,  that  the  writing  of  a  libel,  thqugh  ne?er 
'  amui  published^  is  criminal,  was  not  warranted  by  the  fids 
pf  the  case.  The  true  construction  of  the  pawge 
in  Paynes  case^  as  in  LanU/^  case,  is^  that  whne 
two  persons  are  concerned  in  one  joint  desiga  qT 
libellingi  and  one  writes  the  libel  which  the  other 
publishes^  such  a  writing  or  making  of  a  libel  is 
an  offence^  though  the  writer  himself  did  not  publish 
it  I  and  if  ao^  that  decision  does  not  apply  to  th^  pr^ 
sent  question.  Besides,  Pca/n^^  case  was  adjourned,  ao4 
it  does  not  appear  that  any  judgment  was  crcx  pro- 
nounce. Perhaps  it  may  he  said,  that  the  case  of  IU9 
V.  J^JieU  {b)  is  an  authori^  to  shew,  that  a  defendant 
charged  with  printing  and  publishing,  may  be  conwted 
of  the  printing  and  acquitted  of  the  publishing ;  and, 
therefore,  that  by  parity  of  reasoning,  a  party  may  be 
acauitted  of  the  publishing  and  convicted  qS  writing. 
The  cases,  however,  are  not  anaUgous.  In  that  cas^ 
there  was,  in  point  of  fact,  a  publication  of  the  Vbd, 
though  the  defendant  was  not  concerned  in  the  publi- 
cation, but  merely  printed  it.  Now  it  does  not  £oOaWf 
because  the  printer  of  a  libel,  which  is  afterwards  pub- 
lished by  some  other  person,  is  punishable  for  printingi 
that  a  person  who  only  writes  what  he  keeps  to  himsdi^ 
and  what  is  never  afterwards  published,  is  therefore 
punishable ;  for  the  printing  of  a  libel  is  an  act  dom^ 
by  which  the  printer  not  only  prepares  the  work  for  the 
inspection  of  others,  but  he  strikes  it  off,  and  pilots  h 
out  of  his  possession.  Although  he  takes  no  part  ia 
the  actual  publication  of  the  work,  yet  he  puts  it  in  a 

(a)  See  5  MmU  ltf7.  (6)  l  Samadium  tUp.  SOS. 
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form  for  publication.  He  does  not  keep  the  work  tti  l8s&. 
himself;  on' the  G^ncrarvi  his  business  is  to  hare  it  seem  *' 
penisedi  and  examinedf  by  others*  Printings  thercM  agaiim 
fore,  is  considered,  by  De  Gre^  Q.  J.,  in  BaUtmin  yi  ^^'*"^' 
Elphinstone  (a)f  as,  prima  fiidei  a  speeies  of  publication^ 
But  the  questicMQy  in  this  case^  is  whether  A  person 
is  criminal,  who  merely  writt%  but  does  not  pnb^ 
)ish  or  disclose  the  writing  to  any  one*  The  distine^ 
tion  betwesB  KneW%  case  and  this  is  pbvious;  wlwt 
the  writer  does  is  secret,  what  the  printer  dctes  is 
open  and  public  The  one  writes  for  his  own  perasai^ 
the  printer  prints  for  the  perusal  of  othen.  The  one 
keeps  what  he  writes  to  himself,  the  other  gives  out 
what  he  prints  to  be  revised.  Although,  therefore^  the 
writer  of  a  newspaper  may  be  punishable  for  the  mere 
printing,  it  by  no  means  follows,  that  the  writer  of  a 
libel  is  punishable  without  a  publication.  If  the  aboye-> 
mentioned  cases  may  be  cited  on  the  other  sid%  we  have 
authorities  on  our  side  to  shew,  that  the  writing  of  a  libel 
without  publication  is  not  an  offence.  Lord  C.  B.  G(h 
m/ns^  tit.  Ubely  letter  A^  thus  defines  a  libeL  <<  A 
Ubel  (Ubellns  fomosus)  is  a  contamely  or  reproach,  pub-* 
lished  to  the  de&mation  of  the  government  of  a  magps* 
trate  or  of  a  private  person ;"  and  he  adds,  <<  it  may  be 
in  writing."  A  written  libel,  then,  as  the  Lord  C«  B« 
Comym  understands  the  term»  is,  a  writing  published 
with  a  slanderous  tendenqr;  and  that  definition,  corre* 
^nds,  almost  to  the  letter,  with  the  definition  given 
by  the  commentator  on  the  civil  law,  who  describes  a 
libel  to  be^  Scriptum  editum  ad  infamiam  alicujus.  Ac- 
cording to  the  opinion  of  (X  B.  Qmnfm^  publication  is, 

(a)    S  .Blodfc.  loss. 
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18S0.       therefore^  essential.  Hawkins^  in  his  Pleas  of  the  Ciwrn, 
^^      &  !•  c.  73.  $•  1«9  saysy  ^<  It  seemeth  that  a  Hbel^  in  a 

99piiut  t^ct  sens^  is  taken  for  a  malicious  defiunadoo,  ex« 
pressed  either  in  printing  at  writing,  and  tenaing  other 
to  blacken  the  memory  of  one  who  is  dead,  or  the  repit« 
ation  of  one  ifdio  is  alive,  and  expose  him  to  pdblt 
hatred,  contempt,  or  ridicnie.  But  it  is  said,  that  in  i 
krger  senses  the  notion  of  a  libd  may  be  applied  to 
any  defiunation  whatsoever,  e^reased  eidier  by  i^ns 
or  pictures,  as  by  fixing  up  a  gallows  against  a  maif  « 
door,  or  by  painting  him  in  a  shameful  and  ignominioitt 
manner."  This  passage  most  clearly  demonstrates,  that 
in  the  opinion  of  HaxdnnSf  [a  writing  is  not  ponisbshl^ 
iinUl  its  contents  are  made  known ;  fbr^  until  that  hap- 
pen, it  is  impossible  that  the  object  of  the  slander  can 
be  exposed  to  public  hatred,  contempt  or  ridicole. 
The  writing  has  no  tendency  to  defimie,  aa  long  as  it  if 
kept  locked  up  in  a  writing-desk.  It  is  the  publicatioo, 
and  that  alone,  by  which  the  impression  on  the  paUk 
mind  is  produced.  And  until  the  publication  takes 
place,  no  civil  injury  is  suffered,  and  no  public  ofienoe 
is  committed.  In  Entick  v.  Carrington  (a).  Lord  Qnt- 
dertf  in  speaking  of  the  ofience  of  libelling  lays  down 
the  law  in  these  words.  <<  It  is  the  publishing  of  tk 
libel  which  is  the  crime,  and  not  having  it  locked  up  in 
a  private  drawer,  in  a  man's  study."  And  Mr.  Justice 
Blackstoncj  in  his  Commentaries  (&},  has  this  passage. 
<^  Of  a  nature  very  similar  to  challenges  are  libels,  S- 
belli  famosi,  which,  taken  in  their  largest  and  most  ex- 
tensive sense,  signify  any  writings,  pictures,  or  the  Dke, 
of  an  immoral  or  illegal  tendency;   but  in  the  seuie 

(fl)  lU  UuwcW$  SMe  Trials^  1058.         (6)  ^  Black.  Com.  ISO. 
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tinder  which  we  are  now  to  consider  them,  are  malidoiti^  1890. 
defiunations  of  any  person,  and  espedally  a  magistrate 
'  made  ptMie^  by  either  printings  writing,  signs,  or  pic«  agabui 
tares,  in  order  to  provoke  him  to  wrath,  or  expose  him 
to  public  hatred,  contempt,  and  ridicole.  The  direct 
tendency  of  these  libels,  is  the  breach  of  the  public 
peaces  by  stirring  up  the  objects  of  them  to  revenge, 
and,  perhaps,  to  bloodshed.  The  communication  of  a 
libel  to  any  one  person,  is  a  publication  in  the  eye  of 
the  law;  and,  therefore,  the  sending  an  abusive  private 
letter  to  a  man,  is  as  much  a  libel  as  if  it  were  openly 
printed,  for  it  equally  tends  to  a  breach  of  the  peace. 
And  in  the  same  page,  he  says,  '<  In  a  criminal  prose* 
cution,  the  tendency  which  all  libels  have  to  create  ani« 
mosities,  and  to  disturb  the  public  peace,  is  the  whole 
that  the  law  considers.'*  The  same  admirable  writer,  in 
a  following  page  {p.  152.)  after  saying,  that  if  a  person 
publish  what  is  improper,  mischievous,  or  illegal,  he 
must  take  the  consequence  of  his  temerity,  adds  these 
words :  ^*  Neither  is  any  restraint  hereby  laid  upon  free* 
dom  of  thought  or  enquiry;  liberty  of  private  senti- 
ment is  still  left ;  the  disseminating  or'  making  public 
of  bad  sentiments,  destructive  of  the  ends  of  society,  is 
the  crime  which  society  corrects.  A  man  (says  a  fine 
writer)  may  be  allowed  to  keep  poisons  in  his  closet^ 
but  not  publicly  to  vend  them  as  cordials."  Sir  JK 
BlacJcstone  therefore  holds,  that  a  bare  writing,  not  fol- 
lowed by  a  publication,  is  not  criminal. 

The  defendant  could  not  be  legally  tried  in  the 
county  of  Leicester^  unless  the  publication  were  in  that 
county.  The  general  rule  is  thus  laid  down,  in  2  Hale 
P.  C.  163.  *^  the  grand  jury  (and  the  same  rule  applies 
also  to  the  petit  jury)  are  sworn  ad  inquirendum  pro 
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1900*       (Wpor^  copQutata%  audi  thereforei  they  cannot  r^giilail| 
T---*  -       tfKquira  of  a  fiu:t  dcme  out  of  that  county,  &ir  whick 
tbcy  are  swotD}  unless  specially  enabled  by  act  of  parlia- 
m«it|  but  only  in  some  special  cases.     This  mmt  be 
^jindfrstood  to  mean,  that  if  the  main  fact   dwrged 
against  the  prisoner,  appear  to  have  been  done  ost  cf 
the  county  for  which  the  jury  are  sworn,  the  jury  csi^ 
not  regularly  enquire  into  it ;  for  the  jury  may  euqoin^ 
tncident<dly>  into  &ctfl  done  out  of  the  coon^,  if  thott 
fyct^  jMre  proved  merely  as  evidence  to  substantiate  tU 
main   charge;   for  instance^   they  might  enquire  on 
th^  principles  of  the  common  law,  into  ov^t  acta  of 
treason  committed  in  another  county,  or  into  the  &^  gf 
a  confession  made  by  the  prisoner  in  another  cooat^. 
In  HawUnSf  Fleas  of  the  Qrown  (6.  2«  of  Indictment, 
C.  2$^  9-  3&)   the  rule   is    thus    laid    down.      «  Qf 
whotsoevw  nature  an  o£Fence  indicted  may  be;,  whether 
local  or  transitory,  as  seditious  words,  or  battery,  &c  it 
aeems  to  be  agreed,  that  if  upon  not  guilty  pleaded,  it 
iball  appeaTi  that  it  was  committed  in  a  county  diflbrent 
from  that  in  which  the  indictment  was  found,  the  de- 
fendant shall  be  acquitted.'*     And  C,  B.  Ctrng^m  sajs 
in  his  Digest,  tit.  Action,  N.  9«,  <<  An  indictment  mmt 
be  in  the  county  where  the  offence  was  committed ;  aod^ 
therefore^  if  the  indictment  for  a  forcible  entry  into  l^n^ 
in  Middlesex  be  found  in  GJcucester^  it  will  be  Yoid.  So 
if  an  indictment  for  words  or  other  transitoiy  thing  be 
in  a  county  where  the  words  were  not  spoken,  or  the 
thing  not  done^  upon  not  guilty  the  defendant  ought  to 
be  acquitted.''     This  rule,  therefore,  is  applied  univer- 
sally to  all  criminal  cases,  to  misdemeanors  no  less  than 
to  folonieiu    Indeed,  the  examples  put  both  by  Hanldm 
and  C  B«  QmjfnSf  to  ilhistrate  the  mle^  are  cues  of 

mil* 


IN  T»H  FiBw  YiiA^fc  pr  OSORGE  IV.  7^ 

i^sdeineanors.    It  is  clear,  also,  that  HwJcim  mtended  1890. 

to  apply  the  rule  as  well  to  the  case  where  the  b^iauing  . 

of  the  offence  is  m  one  county,  and  the  completion  of  it  '  a^inu 


in  another,  as  to  the  case  where  the  entire  offence  is 
both  begun  ^d  completed  in  the  same  county ;  for  th^ 
very  first  instance  put  by  him  in  illustration  of  the  ge- 
neral rule^  is  that  in  which  he  supposiea  a  wound  to  be 
given  in  one  county  and  death  to  eosue  in  another ;  in 
which  case,  as  he  says,  the  trial  could  not  have  beea  ia 
either  county,  by  th^  common  law.  Upon  these  autho* 
xities,  it  appear^  that  in  all  cases,  whether  of  lelojoies 
or  misdemea];iors,  the  party  charged  can  oiUy  be  tried  in 
the  county  where  the  offence  is  coimnittedy  that  i%  wh^re 
the  offence  is  complete;  and,  therefore^  in  the  present  oas^ 
only  where  the  publiQation  took  place*  It  is,  indeed,  sug* 
gested  in  Mr.  Starkie's  valuable  work  on  Criminal  Plead- 
ing p.  25.,  that  this  rule  has  not  been  so  strictly  observed 
in  misdemeanors  as  in  capital  cases ;  and  he  cites  several 
authorities  in  support  of  that  position^.  In  all  of  them^i 
however,  it  will  be  found  that  a  complete  indictable 
offence  was  committed  in  the  county  in  which  the 
party  was  tried*  In  the  first  of  the  cases  cited  by 
him,  Danby^s  case  (a),  Datiby  and  four  other  per- 
sons were  concerned  together  in  making  erasures 
and  alterations  in  several  parts  of  the  record  of  a 
suit  against  one  Barret.  One  of  them,  Mundresy  made 
an  erasure  in  the  original  writ  in  Lotidon^  the  rest 
made  erasures  in  other  writs,  part  of  the  same  proceed- 
ings, in  JVesiminster,  They  were  all  tried  for  a  mis- 
prision of  felony ;  Mundres  in  London^  the  other  four  in 
Middlesex.  The  Judges  held,  that  the  whole  of  what 
had  been  done  by  the  parties  ccmcemed,  made  one  en- 

(a)  1  iBoi^P.Ct  95^    Fwr Mook,  2  A  9,  p.  la 

tir^ 
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1820*       tire  felony,    part  of  which  had  been    committed  in 
""""^        Westmnster  i  but  the  principal  part,    viz»,    the  ensure 
agmmtf       of  the  original  writ,  in  I/mdan,       And    nnoe    one 
and  the    same  felony  could    not    be    enquired  of  in 
different  counties,  the  parties  were  therefore  in&ted 
for  the  misprision  and  not  for  the  felony.     It  is  deur 
from  the  statement  of  this  case,  that  there  was  a  mii- 
prision  in  each  county;  a  complete  indictable  misde- 
meanor had,  therefore,  been  committed  in  each.    Mr, 
Starkie  then  observes,  ^<  that  it  has   been  held,  that  a 
man  who  has  been  guilty  of  a  nuisance  in  one  coun^ 
to  the  damage  of  another  county,  might  be  indicted  in 
the  first,  or,  according  to  Hawkins^  in  either  county. 
The  cases  referred  to  are^  Lib.  Jss.  19  Edw.  ^.fL  6. 
Stan^.  P.  C.  Ub.  2.  p.  91.     It  appears  firom  the  book 
of  assize^  that  a  commission  issued  to  certain  persotu, 
to  enquire  of  a  nuisance  in  the  river  Liey^  which  nms 
into  the  ThameSf  which  nuisance  was  caused  by  menu 
of  trenches  and  piles  made  in  the  river  Zjty  for  turn- 
ing the  water,  in  consequence  of  which  no  vessels  ooqM 
pass  as  they  had  been  accustomed,  to  the  nuisance  of 
the  city  of  London,    Now  here  the  nuisance  was  cooi- 
plete  in  the  county  where  the  piles  were  fixed  and  the 
trenches  cut ;   and,  therefore^  in  that  county,  it  could 
be  properly  enquired  into.    So,  also,  if  a  person  in  the 
county  of  A,  does  an  act   which  operates  as  a  nuisance 
in  the  county  of  £.,  (as,  if  such  act  in  the  comity  of  A. 
were  to  cause  a  river  to  overflow  in  the  county  of  ^., 
or  to  divert  its  course  in  the  county  of  J3^)  he  may 
be  properly  indicted  in  J3.,  for  here  he  has  been  guilty  of 
a  nuisance,  and  committed  an  offence.   There  is,  however, 
no  authority  to  shew,  that  if  a  person  were  to  do  an  act 
in  the  county  of^  which  is  not  a  nuisance  there,  but  which 

operates 
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operates  as  such  in  the  county  of  JS.  alone,  he  might  be        1880. 
tried  for  a  nuisance  in  the  county  of  A*^  though  he  might      n^^TlCnr 
certainly  be  tried  in  the  county  of  B.    To  apply  this  to      ^^pmu 
the  present  case,  the  defendant  wrote  the  paper  in  Leiees^ 
tershire.  That,  of  itself,  was  not  an  ofience,  and,  therefore, 
he  could  not  be  tried  in  Leicestershire  ;  but  he  published 
it  in  Middlesex  t  there,  consequently,  the  trial  ought  to 
be.     The  third  instance,  put  by  Mr.  Starkicj  is  the  case 
of  an  mdictment  for  the  non-repair  of  a  bridge:    ^  if 
^,  by  reason  of  certain  lands  in  the  county  of  B.9  is 
bound  to  repair  a  bridge  in  the  county  of  C  /  if  the 
bridge  be  in  decay,  he  may  be  indicted  in  the  latter 
county."    In  this  case,  the  injury  arises  from  the  neglect 
to  repair  the  bridge.     The  offence,   therefore,  is  com- 
mitted in  the  county  of  C,  in  which  the  bridge  is  situ- 
ated :  there,  consequently,  it  ought  to  be  tried ;  and  the 
party  liable  to  repair  could  not  be  tried  in  the  conn^  of 
£.,  because  the  injury  and  the  offence  was  not  in  that 
county,  but  in  C.     So  in  this  case,  the  injury  arises  from 
the  publication,  and  not  from  the  writing,  and  the  trial 
should  be  in  the  county  in  which  the  publication  was. 
The  next  case  cited  is  that  of  Scott  and  Brest,  (a)     That 
was  an  action  for  penalties;  the  usurious  contract  was 
made  in  Jjondjon;   the  lender  received  money,   as  the 
borrower's  agent,  in  Middlesex^  but  deducted  the  usurious 
interest,  on  accounting  for  the  receipts,  in  London  ;  and 
Ashhurst  J.  held  that  the  action  was  properly  brought  in 
XjondoHj  because  the  usury  was  not  complete  until  the 
account  was  settled,  and  the  account  was  settled  in  Ijon» 
don ;  or,  in  other  words,  the  action  was  properly  brought 
where  the  offence  of  usury  was  complete.    Now,  as  the 
offence  of  libelling  was  not  complete  in  Leicestershire^ 

(a)  2  T.  R.  33d, 

the 


m  ina  coaniy  wnere  ine  usun 
although  the  oflbnce  wae  comp 
fer  wbioh  there  teem*  to  be  i 
extrnjudlcial  opinion  otAshhwa 
been  a  distinction  in  this  rcspi 
indictments ;  and  although  in  c 
where  one  matter  in  one  count; 
ter  in  another,  there  the  plaint 
county  he  will  bring  his  actit 
cases,  the  only  trne  principle  is, 
be  tried  in  that  county,  and 
oflcnce  is  complete.  Another 
the  case  of  an  indictment  for  a  ( 
ment  for  a  conspiracy,"  he  say; 
county  in  which  an  overt  act  has 
stiancc  of  the  ori^nal  illegal  c 
as  in  the  case  of  Rex  ▼,  Brisae 
spired  upon  the  high  seas  to  ■ 
to  defraud  certiun  commissioi 
in  -  conseriuencc  those  TOUch< 
innocent  persons,  thetr  agent 
Court  intimated  an  opinion  tl 
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of  Rex  V.  Bowes  {h\  r^red  to  in  Hex  v.  BrUae^  It  wfts  1820. ' 
held  that  several  defendants  were  properly  convicted  on  --  ^^ 
an  indictment  for  a  conspiracy^  although  no  actual  con-  jgab^. 
spiracy  had  been  proved  in  the  county  where  they  were 
tried,  and  though  the  overt  acts  of  some  of  the  ecmspir^ 
ators  were  in  other  counties.  The  principle  upon  which 
those  cases  were  determined  is  very  consist^it  with,  and 
illustrative  of,  the  truth  of  the  doctrine,  that  in  a  erimit 
nal  case  the  trial  must  be  in  the  county  where  the 
offence  is  completed;  for  the  delivery  of  the  fUse 
vouchers,  in  the  first  cas^  by  agents,  who  were  ignorant 
of  their  contents,  was  a  delivery  by  the  principals :  it  was 
considered  as  much  their  act,  as  if  it  had  heea  done  by 
their  hands.  Now,  this  act  so  done  by  them,  proved  their 
conspiring  mind  in  Middlesex :  the  conspiracy  continued 
there,  consequently  they  were  properly  tried  for  the  ccm* 
spiracy  in  Middhsex.  Conspirators  may  undoubtedly 
be  tried  for  a  conspiracy,  either  in  the  county  where  the 
conspiracy  originated,  or  in  the  county  where  the  con- 
spiracy is  proved  to  have  been  continued  and  carried 
into  execution.  The  defendants,  therefore^  in  the  two 
cases  cited  by  Mr.  Siarkie,  were  properly  tried  in  Mid* 
dlesex,  because  their  offence  was  complete  in  that 
county.  Upon  the  same  principle,  the  trial  proceeded 
in  the  case  of  Bex  v.  Bcnoes^  In  that  case,  there  was  no 
attempt  made  to  prove  an  actual  conspiracy  in  Middlesex 
embracing  all  the  several  conspirators,  and  the  iiidividuat 
actings  of  some  of  the  conspirators  were  wholly  confined 
to  other  counties  than  Middlesex ;  but  the  conspiracy 
having  been  proved  as  against  all  from  the  community 
of  criminal  purpose,  and  by  their  joint  co-operation  in 

(a)  4  East,  171. 

for« 
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1820.       ferwarding  the  olgecto  of  it  in  different  places  and  oooii- 
tie%  the  locality  required  for  the  purpose  of  trial  wai 


]luJu>nT» 


H'Aui       holden  to  be  satisfied  by  overt  acts  done  by  tome  of 


thezn,  in  prosecution  of  the  conspiracy  in  the  ooun^vfaere 

the  trial  was  had.  (a)  Now,  here  the  acts  df  a  part  cfthe 

conspirators,  done  in  pursuance  of  a  conspiracy,  are  the 

acts  of  all  the  persons  engaged  in  that  conspiracy,  whether 

present  or  absent  when  such  acts  are  committed^    If  the 

crime  admitted  of  accessaries,  those  only  would  be  liaUe 

as  principals  who  were  present  at  the  timeof  theoonimis- 

sioQ  of  the  overt  acts ;  but  in  the  case  of  ccmqpiracjr^  as 

also  in  the  case  of  treason,  there  are  no  accessaries,  all 

are  principals;  the  acts  of  some  of  the  conspirators^  in 

pursuance  of  the  joint  ill^;al  design,  are,  in  ccHisideF- 

ation  of  law,  absolutely  and  essentially  the  acts  of  the 

whole  set    The  overt  acts  done  by  some  of  the  party 

in  one  county,  while  the  rest  may  have  been  absent  in 

another  county,  prove  the  continuance  of  the  conspiracy 

in  the  coun^  where  the  overt-acts  were  committed.    lo 

that  county,  therefore,  the  whole  band  of  conqpiraton 

may  be  tried ;  for  although  absent,  tliey  are  as  strictly 

responsible  in  point  of  law,  and  in  point  of  common 

sense,  for  all  the  acts  of  any  of  the  set  done  in  pursuance 

of  the  joint  conspiracy,  as  if  they  had  been  present,  and 

had  themselves  committed  the  overt^acts.     When  once 

the  defendants  are  proved  to  be  connected  with  eadi 

other  in  one  illegal  purpose  (no  matter  by  what  medium 

of  proof,  whether  by  proof  of  their  meeting  together  at 

the  formation  of  the  original  conspiracy,  or  by  proof  of 

overt  acts  done  by  each  of  them  separately,  at  diftrent 

times,  and  in  different  counties,  but  all  of  those  overt* 

(a)  6C9  i  East,  lll\ 

acts 
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acts  co-operating  for  one  common  end,  and  promoting       1820. 
one  general  object),  they  thenceforth  share  a  community       ■ 

^Tn  A    vL  v^#^a 

of  criminal  purpose^  and  they  are  all  alike  responsible  _agaifut 
for  the  separate  actings  of  each  other,  in  whatever  county 
such  illegal  actings  may  be.  And  the  Court  of  King's 
Bench,  so  far  from  making  a  distinction  in  favour  of  the 
case  before  them,  as  being  a  case  of  misdemeanor,  ex- 
pressly determined  it,  from  analc^,  to  the  case  of  trea- 
son. <^  There  seems  to  be  no  reason,"  they  said^ 
(p.  1 710  **  why  the  crime  of  conspiracy,  amounting  only 
to  a  misdemeanor,  may  not  be  tried,  wherever  one  dis- 
tinct overt  act  of  conspiracy  is  in  fact  committed,  as  well 
as  the  crime  of  high  treason,  in  compassing  the  king's 
death,  or  in  conspiring  to  levy  wan"  The  defendants, 
therefore^  in  the  two  cases  cited  by  Mr.  Starkie^  v^ere 
properly  tried  in  Middlesex^  because  their  ofifence  waa 
complete  in  that  county. 

It  may  perhaps  be  argued,  that  if  the  defendant  did 
not  publish  the  libel  in  Leicestershire^  he  at  least  caused 
in  Leicestershire  the  letter  to  be  published  elsewhere^  and 
that  such  causing  being  of  itself  criminal,  and  having 
been  in  Leicestershire^  the  defendant  might  properly  be 
tried  there  for  such  criminal  act,  and  that  the  verdict 
may  on  this  ground  be  supported.  Now  first,  in  point 
of  fact,  there  was  no  proof  of  this  causing  having  been 
in  Leicestershire^  for  the  writing  was  not  a  causing  to  be 
published,  and  if  the  envelope,  which  accompanied  tlie 
letter,  is  insisted  on  as  the  supposed  causing,  there  was 
no  evidence  of  this  envelope  having  been  written  in  Lei^ 
cestershire  ;  for  it  had  no  date  either  of  time  or  place. 
The  argument  is,  however,  inconsistent  with  the  plain 
and  obvious  construction  of  the  averment  in  the  inform- 

VoL.  III.  %  C  ation. 


the  paper  to  be  publithed 
meaning  of  the  BVerment  cai 
in  Zjoeeitershire  the  publicflti< 
the  infbnnatioii  would  be  inc 
It  were  construed  to  say  in 
ment  that  the  pablicadon  wa 
in  another  part  to  say  that  i 
this  it  the  correct  constmct 
blisfaed  by  what  the  Judges  s 
Seven  Bishops  {a)  on  the  subj 
that  case,  which  was  nearly  i 
fermation.  The  information 
that  the  defendants,  **  apnd 
mitata  Middlesexief,  illictte, 
vemnt,  composuemnt,  ct  scrip 
poni,  et  scribi,  causaverunt,  < 
bellum,  tnanibus  suis  respect 
anno  et  I6c6  ultimo  mentio 
publican  CaasaTerunt."  It  wai 
that  if  there  was  not  actual  pre 
bishops  In  Middlesex,  that  at 
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to  be  pMiAed,  and  aa  iMi  ii  laid  in  md6le§^J*  8*^  ISSO. 
in  this  information^  the  venue  in  LeieesUnkin  applies 
to  every  part  of  the  averment.  The  meaning  Of  it  u^  t^pdta^ 
not  that  he  caused  in  Leicettershift  the  poblioatieft  of  it 
to  be  elsewhere^  but  that  he  caused  the  publictitiOli 
of  it  to  be  in  Leicesterihife.  Another  lUMWer  to  such 
an  argument  is  the  following,  which  seems  to  be 
decisive.  If  the  defendant  hat  eaused  or  procured 
iti  Leicestershire  a  libel  to  be  published  in  Middlesedf^ 
he  has  d<me  ad  act,  which,  if  the  charge  amounted 
to  felony,  would  make  him  an  accessary.  But  this  h 
the  case  of  a  misdemeanor,  and  in  misdemeanors  there 
are  no  accessaries;  consequently  the  defendant  could 
only  be  tried  as  principal,  that  is,  for  publishing  the 
libel,  and  not  for  causing  or  procuring  it  to  be  published. 
And  as  principal  he  could  only  be  tried  in  that  county, 
where  the  fact  of  the  publication  took  place.  In  GaWen 
V.  Hussee  and  GibbeSf  Dyer^  38.  a.  a  question  arose  as  to 
the  proper  place  for  the  trial  of  ad  appeal  of  robbery 
against  accessaries^  In  p.  89<  a.  it  is  said,  **  If  a  mail 
procure  or  command  one  to  do  a  trespass  in  another 
county,  the  action  shall  be  brought  against  the  com** 
mander  or  procurer,  where  the  fact  was  committed, 
because  there  all  ate  principals."  And  in  page  40.  a. 
two  of  the  Judges  said,  *^  There  is  a  difference  where 
an  act  grows  and  tends  to  a  felony,  and  where  only  n 
trespass,  as  to  the  nature  of  the  action ;  for  in  the  first 
case,  if  an  abetting  or  procuring  be  in  one  place,  and 
the  act  be  done  in  another  county,  the  accessary  is 
guilty,  but  that  is  where  his  procuring  was;  but  in  th^ 
other  case  he  is  no  accessary,  but  all  are  principals  in 
trespass:  and,  therefore,  although  the  command  was  it! 
one  county,  and  the  trespass  in  another,  yet  all  are 
principals  where  th^  act  was  done."    This  doctrine,  so 

S  C  2  applied 
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1820«        ^>plied  to  the  case  of  a  tte^asSf   in  which  tbere  are 
'       no  accessaries,  is  equally  applicable  to    the  case  of  a 
against        misdemeanor,  which,  like  trespass,   does  not  admit  of 
accessaries,  but  involves  all  as  principals.       The  same 
principle  might  be  illustrated  by  the  rule  as  to  the  place 
of  trial  in  cases  of  treasbn,  in  which  also  there  are  no 
accessaries*      If  the    offence  of  libelling  admitted  of 
accessaries,  the   defendant  would  be    guilty,  as  acces- 
sary,   in    causing    the    letter  to   be    published,    and 
if   that    causing    were    in    Leicestershire    be    might 
there  be  tried ;    but,   inasmuch  as  he   is  only  amen- 
able   as    principal,    he  ought    to    be    tried    in  that 
county  where  the  publication  took  places  that  is,  where 
the  principal  offence  was  committed.    In  the  case  of  Bex 
V.  Johnson  {0)9   the  defendant  was  tried  in   Middleteif 
where  the  libel  was  published  by  his  procurement ;  and 
Lord  Ellenborougkf  in  that  case,  said,  ^*  Here  there  is  no 
question  of  the  fact  of  publication  by  Mr.  Cobbetf,  in 
Middlesex^  of  that  which  is  admitted  to  be  a  libel ;  and 
the  only  question  is,  whether  the  defendant  was  sect- 
ary to  that  publication ;  for  one  who  procures  another 
to  publish   a   libel,   is,   no  doubt,  guilty  of  the  publi- 
cation, in  whatever  county,  it  is,  in  fact,   published  in 
consequence  of  his  procurement."      In  the  case,  also,  of 
Rex  v.Coombes  (6),  it  was  held,  that  a  person,  who,  as  be 
was  standing  upon  the  shore,  shot  a  man  upon  the  high 
seas,  was  guilty  of  the  offence  upon  the  high  seas ;  for, 
as  Mr.  StarJcie  says,  after  stating  the  case  {p.  21,),  the 
offence  was  committed  where  the  death  happened  (or 
rather  where  the  wound  was  inflicted),  and  not  at  the 
place  whence  the  cause  of  the  death  proceeded.    For 
these   reasons,  whether  the    charge  be  publishing  or 

(a)  7  East,  /?5«  {h)  1  Leach.  Cf .  U  4^2. 
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causing  to  be  published,  the  defendant  could  only  be  1820* 
tried  leffally  in  that  county,  in  which  the  libel  was  ac-  — — 
tually  published.  agamu 

Thirdly.     There  was  no  proof  of  the  publication  of 
the   libel    in  Leicestershire.      The  facts  proved  were 
these;    the  libel  was  dated,  Kirby  Park^  22d  August  i 
the  defendant  was  seen  on  horseback,   by  a  toll-gate 
keeper,  near  Kirbt/  Parkj  which  is  in  Leicestershire^  on 
the  22d,  and  on  the  23d  of  August.     The  letter  was 
received  by  Brookes^  together  with  an   envelope^  open, 
from  Mr.  Bickersteth ;  the  direction  on  the  envelope  is 
not  known,  but  in  the  envelope  was  writing  of  the  de^ 
feudanty  requesting  Mr.  Bickersteth  to  pass  the  letter  to 
Brookes    for   publication;    in   consequence  of    which, 
Brookes  published  it  in  the  newspapers.  Here  is  no  proof 
of  a  publication  in  Leicestershire  ;  no  proof  of  the  con- 
tents of  the  letter  having  been  there  divulged  or  made 
known.   There  is  no  proof  whatever  of  the  letter  having 
ever  been  seen  in  Leicestershire.    The  first  publication 
that  appears  on  this  evidence,  was  in  Middlesex ;  there 
it  was  first  found  in  a  state  of  publication.     Brookes  re- 
ceived it  from  Bickersteth^  so  that  Bickersteth  is  the  first 
person  who  is  proved  to  have  had  it  in  his  possession, 
from  the  time  that  it  first  passed  from  the  hands  of  the 
defendant.     It  cannot  be  presumed,  without  proof,  that 
Bickersteth  received  the  letter  from  the  hands  of  the  de- 
fendant in  Leicestn'shire.     A  fact  cannot  be  presumed, 
either  in  good  sense  or  in  law,  without  some  fact  as  a 
groundwork,  from  which  the  inference  may  be  reason- 
ably and  fairly  drawn.     So  far  from   there  being  any 
ground  to  suppose  that  Bickersteth  was  in  Leicestershire^ 
the  presumption  is  the  reverse ;  for  the  envelope  con- 
tained directions  to  Bickersteth  to  pass  the  letter  on  to 

3C  3  Brookes s 
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18S0.       Srooiesj  from  which  it  is  clear,  thmt  BickentHh  could 
"       not  have  received  it  from  the  defendant;  for,  in  that 

agnnit       case  the  written  directions  in  the  envelope  wooid  hare 
been  wholly  unnecessary.    Nor  can  it  be  presumed,  that, 
because  the  letter  was  opened  in  Middlesex^  it  most 
have  been  delivered  open  in  Leicestershire.     Admitting, 
for  the  purpose  of  the  argument,  that  the  letter,  bj 
some  means  or  other,  was  transmitted  to  Mr.  Bidun- 
tetk  from  Leicestershire  (not  that  there  is  any  proof  of  its 
having  been  so  transmitted),  the  presumption  i%  that  it 
was  not  transmitted  open,  for  the  circumstance  of  an  order 
being  given  to  Brookes^  who  was  in  Middlesex^  to  pubtiah 
the  letter,  shews,  that  Middlesex  was  the  first  place  in 
which  a  publication  was  intended.     If  the  letter  indoaed 
in  the  envelope  was  sent  by  a  servant^  it  would  be  sent 
sealed;    if  by  the  post,  it  would  also   be  sent  sealed; 
that  is  the  ordinary,  universal  practice  and  it  could 
be   otherwise  only  by  accident;   and   if  the  jury  are 
to  presume  any  thing,  they  ought  to  presume  what  is 
most  usual,  and  according  to  the  common  experience 
and  practice  of  mankind,   and  not  what    is   singuJa/i 
and  out  of  the  range  of   probability.       If   the  letter 
had   been    sent  by  the  post,    that    would    not  h&ve 
been    a    publication    in   Leicestershire.     For,    suppose 
a  person  were  to  write  a  letter  to  a  friend,   contain- 
ing a  libel,  and  put  it  into  the  post  in  the  county  of 
Leicester;   if  this  be  a  publication,  the  ofience  is  com- 
plete, and  al  that  moment  the  writer  is  b'able  to  be  in- 
dicted ;  suppose,  however,  that  the  writer,   anxious  to 
recover  the  letter  before  its  contents  are  known,  and 
apprehensive  of  the  consequences  of  discovery,  were  in- 
stantly to  set  off  and  arrive  before  the  delivery  of  the  let- 
ter, and  were  to  reclaim  it  from  the  person  to  whom  it  was 
addressed,  and  were  to  receive  it  back  again  before  it  was 

opened; 
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opened ;  now,  if  after  this  he  should  be  indictedi  ftnd  the        J  890. 
contents  of  the  letter  should  be  proved  by  one  who  huii 
clandestinely  perused  it  before  it  was  put  into  the  post, 
would  it  not  be  against  all  good  sense  to  contend  tha,t 
under  such  circumstances  there  had  been  a  publication* 
And,  for  the  same  reason,  if  the  letter  had  been  delivered 
to  a  servant  in  Leicestershire  for  the  purpose  of  being  pub- 
lished in  Middlesex^  that  would  not  be  a  publi<^ion  in 
Leicestershire.     But  there  is  no  necessity  for  arguing  this 
point ;  for  there  was  no  evidence  of  either  &ct|  nor  is  there 
any  evidence  that  the  letter  passed  put  of  the  defen4* 
ant's  hands  in  Leicestershire.    It  was  proved,  indeed, 
that  he  was  seen  in  Leicestershire  on  the  22d  pf  August^ 
the  day  on  which  the  letter  bore  date^  riding  near  Kirlq/ 
Partf  and  seen  once  on  horseback  also  on  the  23d; 
but  it  is  not,  therefore,  to  be  presumed  against  a  party 
charged  with  an  offence,  that  he  continued  for  the  whole 
of  those  days  in  Leicestershire^   in  order  to  raise  an* 
other  presumption,  that  on  one  of  those  days  the  letter 
passed  out  of  his  hands  in  LeiceUershire.     That  would 
be  contrary  to  the  principle  of  the  English  law,  by  which 
the  presumption  is  always  in  favour  of  innocence,  until 
guilt  be  proved.     It  would  be  contrary,  also,  to  anptber 
principle,  which  is,  that  in  a  criminal  case  a  fact  is  not  to 
be  presumed,  if  such  a  presumption  would  contravene  the 
presumption  of  innocence.      Thus,  in  civil  Odsef,  it  is 
usual  to  presume,  that  the  life  of  an  individual  continuei^ 
until  his  death  is  proved ;  but  this  presumption  Cfmnot  be 
made  in  a  criminal  case,  where  the  consequ^oe  of  such 
presumption  would  be  to  impute  guilt  to  the  d^^dant. 
The  Seven  Bishops'  case  bears  strongly  upon  this  part  of 
the  case*    It  was  there  proved  that  the  archbishop  and 
bishops  were  at  the  council  table.    It  was  proves},  alio, 
that  the  petitioui  which  was  chaiged  i|giHi9(  tben  M  • 

3  C  4  Ubel^ 
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1 820.        libel,  had  been  before  that  time  signed  by  them,  and 
«^^J^^       that  the  petition  was  seen  in  the  hands  of  the  king  in 

mmM        their  presence.     The  counsel  for  the    bishqps  is^sted 
that  there  was  no  proof  of  the  defendants'  bavbg  de- 
livered the  petition  to  the  king  in  JUzddleseXf  in  otkr 
words,  that  there  was  no  proof  of  a  publication  in  thil 
county :  just  as  it  is  insisted  in  this  case  that  there  was 
no  proof  of  the  defendant  having  delivered  the  letter  in 
question  to  any  person  in  the  county  of  Leicester.    The 
counsel  for  the  prosecution  there  contended,  on  the  other 
side,  that  the  jury  ought,  under  the  circumstances,  to 
presume  that  the  petition,  which  at  one  time  had  been 
in  the  hands  of  the  bishops  for  their  signatures,  had 
passed  from  them  into  the  hands  of  the  king  at  the 
council  table.     But  the  Lord  Chief  Justice,  and  Holloa 
wy  and  PaweU  Justices,  said,  they  would  not  allow  the 
jury  to  guess  or  conjecture;  they  would  presume  in 
favour  of  innocence  that    the  bishops  had   not  ddi- 
vered  the  petition  to  the  king,  until  the  contrary  was 
proved.      So,    in   the  present    case,     it   ought  to  be 
presumed,  until  the  contrary  is  shewn,   that   the  libel 
in  question  was  not  delivered  by  the  defendant  in  Lri- 
cestershire ;  in  other  words,  that  there  was  not  any  pub* 
Ucation  proved  in  that  county, 

Abbott  C.  J.  We  are  most  anxious,  where  any 
doubt  as  to  the  propriety  of  a  verdict  in  a  crinunal  case 
is  suggested,  that  the  question  should  receive  the  fullest 
consideration ;  and  we  therefore  think  that  in  this  cb^ 
the  defendant  should  have  a  rule  to  shew  cause« 

The  Attorney  and  Solicitor^General  now  shewed  cause* 
The  writing  and  composing  a  libel  with  a  criminal  in- 
tent, is  an  offence  by  the  law  of  England^  although  it  be 

not 
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not  published.     Secondly,  admitting  the  publication  to       1820. 

be  part  of  the  offence  charged  in  this  information,  still 

the  composing  and  writing  are  other  parts  of  the  offence^      ^agmt$ 

and  the  venue  may  be  laid  in  the  county  where  any  part 

of  the  offence  was  committed.      Thirdly,  there  was 

sufficient  evidence  of  a  publication. 

That  the  writing  and  composing  a  Ubel  with  a  m- 
licious  intent,  whether  the  libel  be  published,  or  whether 
the  publication  be  intercepted,  is  an  offence  punishable 
by  the  law  of  Englandj  is  established  by  a  current  of 
authorities  upon  the  very  point,  as  well  as  by  the  rules 
of  law  that  apply  to  offences  which  bear  the  strongest 
analogy  to  the  o£fence  of  libelling.  In  LamVs  case  {a)  it 
was  expressly  resolved,  that  the  contriver,  the  procurer, 
and  the  publisher  of  a  libel,  were  guilty  of  distinct 
offences;  and  from  the  report  of  that  case  in  Moore^ 
813.,  it  appears  to  have  been  held  that  the  mere  writer 
of  a  libel  was  the  contriver.  This  is,  therefore^  an 
authority  to  shew  that  the  writer  of  a  libel  is  guilty  of 
a  distinct  offence;  and  S  Inst.  174>.,  and  the  cases  there 
cited,  are  in  support  of  the  same  doctrine.  This  case 
is  there  stated.  Adam  de  Ravens^tvortA  was  indicted  for 
the  making  of  a  libel  in  writing,  in  the  French  tongue, 
against  Richard  qfSnamshaU^  calling  him  therein  <^  Roy 
de  Ravenersi^  &c. ;  whereupon  he,  being  arraigned, 
pleaded  thereunto  not  guilty,  and  was  found  guilty,  as 
by  the  record  appeareth.  Lord  Coke  then  adds,  "  So 
as  a  libeller,  or  a  publisher  of  a  libel,  committeth  a 
public  offence,  and  may  be  indicted  therefore  at  the  com« 
mon  law ;"  It  was  therefore  the  opinion  of  Lord  Coke^ 
that  the  maker  of  a  libel,  as  well  as  the  publisher,  was 
guilty  of  an  offence.  He  then  states  the  case  of  John 
de  Northampton^  who  wrote  a  letter  to  John  de  Ftrrerst 

(a)  9  Rep.  59. 
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1840*  OQd  of  the  king^s  coonsely  contaimng  slanderooB  matter 
r«$pecting  the  conduct  of  the  Judges  of  the  Court, 
which  said  John^  being  called,  confessed  the  said  letter 
to  be  written  with  his  own  proper  hand*  £t  qpa 
pr^dictus  Johannes  cognovit  dictam  literam  per  te 
scriptam  Boberto  de  Ferrer$t  qui  est  de  ccmcilio  r^ 
qu^  litera  continet  in  se  nullam  veritatem;  preetezta 
Ciyus  dominus  rex:  erga  curiam  et  justiciaros  sues  hie  in 
casu  habere  possit  indignationem,  quod  esset  in  scanda- 
lum  justic'  et  curias.  Ideo  dictus  Johannes  committitur 
maresc'f  et  postea  invenit  6  manucaptores  pro  bono 
gestu.  In  this  case^  judgment  was  pronounced  against 
the  defendant,  who  acknowledged  only,  that  he  had 
writtw  the  letter,  but  not  that  he  bad  published  it. 
That  case,  therefore,  is  another  authority  to  shew,  that 
the  writing  of  a  libel,  without  publishing,  is  an  offence 
by  the  law  of  England.  In  Bex  v.  Paine  (a),  the  in- 
formation charged  the  defendant  as  the  composer,  ao- 
thori  and  publisher  of  a  libeL  It  appeared,  that  the 
de&ndant  wrote  the  libel,  it  being  dictated  to  him  by 
another;  he  afterwards  put  it  into  his  study,  and,  by 
mistake^  delivered  it,  instead  of  another  paper,  to  one 
Brereton^  who  transmitted  it  to  the  mayor  of  BriM. 
The  defendant,  Paine^  was  afterwards  examined  by  the 
mayor,  and  confessed  that  he  wrote  the  libel,  but  stated 
that  he  did  neither  compose  or  publish  it,  but  merdy  de- 
Uvered  it,  instead  of  another  paper,  to  Brereton  :  but  it 
was  proved  by  his  servant,  that  he  sent  him  to  his  stud^ 
for  a  writing,  and  that  he  not  bringing  the  paper,  sent 
for  the  defendant,  fetched  it  himself,  and  being  in  a 
room  only  with  Dr.  Hoyle^  the  libel  was  repeated,  but 
he  could  not  tell  by  whom ;  but  he  remembered  the  first 
verse*    The  jury  found  a  special  verdict,  that  a  certain 

(a)  SUod.  169. 

per- 
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person,  to  ihem  unknown,  did  pronouncei  dict^  and  1820. 
repeat  the  words  contained  in  the  libel  which  the  d^**  ««-•» 
fendant  did  write ;  and  that  if  that  will  make  him  guilty  jvmwt 
of  composing  and  making  the  libel,  then  they  find  hin^ 
guilty;  and  as  to  the  publication  thereof,  they  find  him 
not  guilty.  The  Court,  after  aigument,  are  reported  to 
have  said,  ^<  That  the  making  of  a  libel  is  an  ofienc% 
though  never  published ;  and  if  one  dictate  and  another 
write,  both  are  guilty  of  making  it."  It  does  not  appear, 
indeed,  that  any  judgment  was  ever  pronounced  in  the 
case,  yet  the  Court  were  clearly  of  opinion,  that  the  de- 
defendant,  by  merely  writing  a  libel  dictated  by  another, 
had  been  guilty  of  an  offence.  Indeed,  it  is  assumed,  in 
the  argument  of  counsel  and  of  the  Court,  that  the  per- 
son who  makes  a  libel,  is  guilty  of  an  indictable  of- 
ence;  and  the  only  question  debated  was,  whether  the 
bare  transcribing  was  an  offence.  The  case  of  Bex  v. 
Beare  (a)  was  decided  within  three  years  after  that  of 
Bex  V.  Paine.  The  indictment  there  charged,  that  the 
fendant  composed^  made,  wrote^  and  industriously  col- 
lected, many  false  and  scandalous  libels,  one  of  which 
was  set  out.  The  jury  found  the  defendant  gmlty  as  to 
the  writing  and  collecting,  and  as  to  every  thing  else^ 
not  guilty ;  and  the  Court  held,  that  the  barely  writing 
and  collecting  was  criminal,  and  judgment  was  pro* 
nounced  for  the  Crown.  That  case,  therefore^  is  a  di- 
rect authority,  that  the  writing  with  a  calumnious  intent 
is,  in  itself,  an  offence,  although  there  be  no  publication. 
{t  appears  to  have  been  conceded,  in  argument,  that  the 
contriver  and  maker  of  a  libel  were  guilty  of  an  offence; 
but  the  point  argued  was,  that  the  mere  writing  of  a  libel, 
by  a  person  who  was  not  the  author  of  the  libel,  was  not 

(a)  1  Ld.  Boyffu  414,  S.  C.   9Saik.  SSG. 
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1820.       on  oflfence.    It  is  to  be  pbeerved,  too»  that  there  bang  i 
,r~V     special  Terdict,  the  defeadant  might   have  takea  the 

««BMf<       opinion  of  a  court  of  error.    The  judgment  oC  Lord 
C.  J.  H6U  has  been  ahready  fully  stated  and  commented 
on ;  and  it  has  been  said,  that  the  authorities  refienei 
to  from  the  civil  law,  do  not  establish  the  doctrine  m 
support  of  which  they  were  cited*     It  is  to  be  observed, 
however,  that  the  passages  cited   from  Jusiinian's  /if 
stituUSj  and  from  the  pandects,  are  in  the  disjuncti?e| 
**  Scripserit,  composuerit,  ediderit,  dolove  malo  feceril 
quo  quid  eorum  fieret."    Each  of  the  acts  are  put  as  i 
distinct  offence,  and  they  therefore  bear  out  the  pro- 
position, that,  by  the  civil  law,  the  writing  of  a  iibe^ 
the  composing  of  a  libel,  and   the    puldiahing  of  a 
libel,   are  distinct  and   separate    offices;    and  Vm- 
niusj  in  his  Commentaries  on  the   Institutes,   Lib.  4. 
tit.  4.  De  InjuriiSf  lays  it  down,   <*  Quippe   utrumqoe 
flagitiosum  esse,  et  componere  famosum    libellaiD,  €t 
publicare.     The  current  of  authority  in  our  law  does 
not  stop  with  Bex  v.  Beare,    for   the    same    doctrine 
was   afterwards  laid   down   in  Bexy,  KnelL{a)     Tbc 
information  charged,  that  the  defendant  printed  and 
published  a  libel   in  Misfs   Weekly  JoumaL      It  was 
proved,  that  the  defendant  was  a  printer's  servant,  and 
his  business  was  to  prepare  the  type  for  printing  oS, 
which  business  was  called  composing  for  the  press ;  that 
the  defendant  and    another   composed,    together,  the 
libel  in  question,   taking  the  alternate  columns.    For 
the  defendant,  it  was  objected,  first,  that  since  he  toolc 
a  distinct  part,    that  which   he  composed   could  not 
bear  the  construction  put  upon  the  whole;    and,  se- 
condly, that  since  he  composed  only,  he  could  not  be 

(a)  1  BanwrdUionU  Reporttf  80i& 
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found  guilty  of  the  printing  wherewith  he  was  charged.        1820. 
It  was  answered,  that,  in  misdemeanors,  an  accessory  in 

Toe  Knco 

part  is  a  principal  in  the  whole;    and,  therefore,  as      ^^^ 
the  defendant  assisted  in  the  composing,  a  circumstance 
essential  to  the  printing,  he^  by  that  act,  made  himself 
concerned  in  the  whole ;  that  composing  was  taking  a 
copy  in  t}rpes,  which  would  make  the  defendant  a  pub- 
lisher;   since  it  had  often  been  determined,   that  the 
taking  of  a  copy  of  a  libel  was  an  act  of  publication. 
But  Lord  C.  J.  Raymond  directed  the  jury  to  acquit 
the   defendant  of  the  publication;    and,    if  they   be- 
lieved the  evidence,  to  find  him  guilty  of  the  print- 
ing,  which  they  did  accordingly;   afterwards,  he  was 
sentenced  to  stand  in  the  pillory  twice,  and  to  be  kept 
to  hard  labour  for  the  space  of  six  months.     Serjeant 
Hawkins  was  counsel  for  the  defendant;    and  if  any 
doubt  had  been  entertained,  as  to  the  propriety  of  the 
judgment,  the  question  was  upon  the  record,  and  the 
defendant  might  have  bad  a  writ  of  error.     This  is  an 
authority,   therefore,   to   shew,    that  the  person  who 
merely  puts  the  type  together,  for  the  purpose  of  print- 
ing, is  guilty  of  an  offence.     It  was  assumed,  in   all 
these  cases,  that  the  author  of  a  libel  was  guilty  of  an 
offence ;  and  the  point  decided  was,  that  the  transcriber 
was  also  guilty  of  an  offence.     Admitting,  therefore, 
that   the  defendant  did  not  publish   the  libel  in   the 
county  of  Leicester ,  still  he  is  guilty  of  the  writing  and 
composing  it  there,  with  the  intent  charged  in  the  in- 
dictment ;  and  the  several  authorities  cited  are  sufficient 
to  shew,  that  that  is  an  offence  by  the  laws  of  Eng^ 
land.     The  form  of  the  precedents  of  indictments  for 
libels  affords  a  strong  argument  in  support  of  the  doc- 

trinei 
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«4kac»t  the  vAufl  muRt  necesta 
*b««  the  libel  wm  written. 
ii  ft  ttroag  authority  upon  that  | 
WM  in  StoTty,  aod  it  was  the 
fendants  could  not  be  found  g 
oSSeofx  in  the  county  of  Middle 
the  Jndges  seemed  to  be  dear] 
writing  had  been  in  Middletex, 
the  charge  against  the  defeiidai 
Smrey,  and  the  evidence  Was  1 
had,  in  MiddUiex,  acknowl^et 
And  Mr.  Justice  Powell  says  to 
"  What  say  you  to  the  first  pa 
that  it  was  written  in  MiddUsa 
tiob :  he  says,  you  have  failed  i 
contrary  the  evidence  shews  it « 
Man  can  contend,  that  because : 
ant  wrote  in  the  county  of  A.,  a 
conn^  of  £^  to  be  his  hand-v 
it  was  written  in  the  county  of 


itkbtsi. 
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in  odd  county  is  stich  a  doiitintted  dct,  that  hd  Ittky  be  18$(). 

said  t6  writd  it  in  another  county  ?'  and  the  result  0^  ^. . 

Mr.  Justice  PaweWs  observations  is  this :    The  eirid^ce  j^aboi 
shewed  that  the  petition  was  written  in  the  county  of 

* 

Surrey.  In  that  county,  therefore,  the  writing  Was 
completed ;  and  as  the  prosecutor  did  not  shew  any 
publication  in  the  county  of  Middlesex^  where  the 
venue  Was  laid,  he  failed  in  proving  any  part  of  the 
offence  charged  in  that  county.  And  afterwards,  in 
answer  to  an  argument  of  the  recorder,  that,  suppositig 
a  party  who  had  written  a  scandalous  lettisnr  to  a  petsOn 
at  BxefeTj  Were  to  acknowlege,  at  ExettTj  the  letter  to 
be  his  hand-writitig,  that  would  be  evidence  of  a  publi- 
cation ;  Mr.  Justice  Paooetl  says,  "  But  is  that  aiiy  evi- 
dence where  it  was  written ;  or,  if  it  be  not  proved  that 
it  was  received  at  Exeter^  would  that  be  a  proof  of  a  pub- 
lication at  Exeter  V*  that  is,  owning  the  hand-writing  in 
Middlesex,  is  no  proof  either  of  the  paper  having  been 
written,  or  of  its  having  been  published  by  the  party  in 
that  county.  The  case  of  the  Seven  Bishops  is  therefore 
an  authority  to  shew,  not  that  publication  is  necessary 
to  constitute  the  offence  of  libelling,  but  that  if  the  indict- 
ment charge  the  writing  in  the  county  of  A.,  the  offence^ 
ue,  the  writing,  tUust  be  proved  to  have  been  done  there. 
The  case  of  the  King  v.  Tutchin  (a)  is  in  confirmation 
of  the  doctrine,  that  writing  a  libel  is,  per  se,  an  offence, 
for  there  the  defendant  was  found  guilty  of  the  composing 
and  publishing,  but  acquitted  of  the  writing  in  London* 
This  rule  of  law  is  not  confined  to  the  offence  6f  libel- 
ling, but  applies  to  the  offence  of  forgery,  which  bears 
the  strongest  analogy  to  that  of  libelling ;  forgery  is  the 

(0)   14  J^0WiWt  Slate  TriaU,  ni;9< 

fake 


was  bronght  home  to  the  pruc 
was  never  published,  it  having 
Bession  at  the  time  when  he  was 
taken  to  the  conviction  on  that 
cumatances  sufficient  to  warroi 
fraudulent  intention.  The  cast 
the  twelve  Judges  on  other  jw: 
was  held  good.  The  opinion  o 
Crocker  {a)  is  an  authority  to  th< 
indeed  cases  of  forg^  by  stati 
however,  applies  to  the  case  of 
In  Eex  V.  Ward  (b),  it  was  g 
common  law,  forgery  was  an' of 
forged  be  never  published.  Ni 
and  of  libelling  bear  the  strongi 
Forgery  consists  in  the  false  nil 
mcnt  with  intent  to  defraud, 
consists  in  the  making  or  pub 
intent  to  de&me.  The  utteri 
with  intent  to  defraud  is  anal 
publishing  a  hbel  with  intent 
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that  the  author  wrote  it  with  an  intent  to  de&me;  but        1820. 

that  intent  may  be  shewn  by  other  evidence^  and  it  is 

so  done  in  this  instance ;  for  it  is  in  proof  that  the  de-       against 

.  .  BUEDITT. 

fendant  wrote  the  letter  in  Leicestershire^  and  sent  writ- 
ten directions  to  Bickersteth  to  forward  it  to  Brookes  for 
publication,  and  that  Brookes  afterwards  published  it  in 
Middlesex.    That  is  evidence,  therefore,  that  the  defend- 
ant wrote  the  libel  with  the  intent  that  the  contents 
should  be  communicated  to  the  public,  and  thereby  that 
hatred  and  contempt  of  the  king's  government  should  be 
excited.     It  has  been  argued,  that  inasmuch  as  before 
the  publication  of  a  libel  no  civil  injury  is  sustained,  that 
therefore  no  public  offence  is  committed.    That  argument 
will  apply  equally  to  the  case  of  forgery  at  common 
law ;  for  until  the  publication  of  the  forged  instrument 
no    damage  could  be  sustained,  and  consequently  no 
civil  action  could  be  sustained  by  the  party  whose  name 
was  forged.    The  argument  was  urged  in  the  case  of 
Bex  V.  Wardj  but  the  Court  said,  that  forgery  is  punish- 
able,  though    the  party  be   not  actually  prejudiced^ 
if  he  might  be  prejudiced  by  it ;  and  therefore  they  held 
the  conviction  good,  and  that  there  was  no  necessity  to 
prove  that  the  writing  was  published.   In  the  case  of  con- 
spiracy, too,  it  is  not  necessary,   that  any  actual  injury 
should  be  done.     The  act  of  conspiracy  is  itself  an  indict- 
able offence.     In  Bro.  Abr.  tit  Treason^  PL  27.^  it  is  laid 
down,  that  the  fraudulent  making  of  a  coin  is  an  of- 
fence although  it  be  never  uttered.     It  is  clear,  that  a 
party  may  be  indicted  for  writing  to  another  a   slan- 
derous  letter,  and,  as  far  as  nisi  prius  decisions  go, 
the    indictment    must   be   in  the   county  where    the 
letter  is  put  into  the  post,  Bex  v.  JVatson  (a)^  and  Bex 

(a)  1  Camph,  S15. 
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1880.       Vi  WXidm.  {a)     Itt  UiAt  coiinty,  however,  the  cootdm 
V~~       of  the  letter  are  not  commtmiciited    to  the  mimlB  of 
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^i^v«  othen,  and  these  cases  are  authorities  to  shew  tint 
the  wHting  of  a  libel  is  an  ofience  distinct  from  dm  of 
publishing.  The  fallacy  of  the  argumtot  on  the  other 
side  consists  in  considering  the  publication  cS  the  UM 
as  the  only  ofience ;  whereas  it  constitutes  one  species 
of  the  offence  of  libelling,  and  also  afibrds  evidence  of 
the  intent  with  which  a  libel  is  written. 

Admitting,  for  the  sake  of  the  argument  that  it  was 
Necessary  to  prove  a  publication  to  support  the  chat^ 
in  this  infbrmatioii,  6till  the  venue  was  property  laid  'fti 
Leicestershire  ;  for  the  ofience  charged  consists  of  seire- 
hd  parts,  the  composing,  the  writing,  and  the  publish* 
ing.    And  in  the  case  of  a  misdemeanor,  where  an 
ofience  iS  composed  of  facts  taking  pl^ce  in  two  coun- 
ties, the  venue  may  be  laid  in  either.     Here  it  is  in 
evidence,  that  the  defendant  composed  and  wrote  tke 
libel  in  LercestershrtTf  and  that  he  caiibed  it  to  be  pnb* 
lished  in  Middlesex.     It  is  true  that  in  fddHy  the  mle 
is  different.      But   Lord  Hale  takes   th^   distinctkm 
between  a  felony   and  a  misdemeanor,  (b)      « If  the 
offience  were   partly  in  Middtesesp^    where   the  Coart 
sitS)  ^nd  partly  in  London^  or  any  other  foreign  cottntr]r, 
the  Matty  is  dispunishable ;  and  so  it  remains  at  this 
day,  notwithstanding  the  statute  of  i  &  6  £.  6.  r.  24. 6. 

But  yet  in  this  ease  the  offender  committing  part  of  the 
offence  in  Middlesex,  may  be  indicted  of  ttiisprision  of 
Iblohy  in  MiddBesex,  or  committing  pbrt  of  the  oflbK^ 
in  London^  may  be  indicted  of  misprision  of  felony  in 
Ltmdttky  fthd  thereupon  &ied  and  imprisoned :  and  ac* 

(o)  2  eampb.  506.  (6)  HaU'$  P.  C  652. 
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cordingly  it  was  dotie  by  the  sdwice  of  all  the  Judgeii        18S0. 
and  the  parties  fined ;  for  every  felony  includes  mispri^      tHkm 
sion.''    Lord  Haki  therefore^  lays  it  down,  that  al- 
though the  felony  be  part  in  one  county  and  part  in 
another,  and  is  therefore  di^unishable  as  such»  yet 
that  as  to  the  misprision  of  the  felony,  the  Tenue  may 
be  laid  in  either  county.     He  goes  on  and  says^  *'  And 
yet  observe,  the  felony  Was  one  tatire  felony,  com- 
mitted in  two  counties,  and  therefore  neither  inquir* 
able  nor  determinable  in  one  county;   for  the  jury  of 
that  county  cannot  take  notice  of  part  of  the  fact  com* 
mitted  in  another,  and  yet  the  misprision  of  that  felony 
was  inquirable  and  punishable  in  either  county  where 
but  part  of  the  fdony  was  committed ;  and  yet  the  jury 
in  that  case  must  take  notice  of  the  entire  felony,  part 
whereof  was  committed  in  another  county."     To  apply 
this  doctrine  to  the  present  case,  in  which  the  change 
is,  that  the  defendant  wrote,  composed,  and  published : 
admitting  it  to  be  necessary  to   prove  the  writing, 
the  composing,  and  the  publishing,  it  is  sufficient  to 
shew  that  any  part  of  the  ofience  was  committed  in 
the  county  of  Leicester;   and  here  it  is  proved  that 
the  libel  was  written  in  the  county  of  Leicester^  although 
it  was  published  in  the  county  of  Middlesex*     In  Hansh 
kills*  PL  C.  Book  2.  s.  37.  it  is  said,   ^^  And  it  seems  by 
the  common  law,  if  a  fact  done  in  one  county  prove 
a  nuisance  to  another,  it  may  be  indicted  in  either 
coimty.'^     Now  the  fact  itself  is  not  the  oflfenoe^  but  the 
fact  coupled  with  the  injurious  consequence.     A  wind- 
mill erected  in  A»  may  not  be  a  nuisance  in  A.j  but  may 
be  injurious  to  the  public  in  B. ;  the  windmill  may  be  in 
the  county  of  A.,  and  the  highway  to  which  it  is  a  nui« 
sance  may   be  in  the  county  of  £.,  and  it  is  then 

3  D  2  indict- 


758 


CASES  IN  TRINITY  TERM 


1820. 


Ihe  KxKa 
€igamtt 


indictable  in  either  county.  And  HobstnCs  case 
Esser^s  case  (i),  and  the  opinion  of  Ashurst  J.  in  ^coti 
tarn  V.  Brest  {c\  Rex  v.  Bri$ae  {c) ,  and  JRex  v.  Bam 
are  all  authorities  to  the  same  effect. 
.  Thirdly,  There  was  sufficient  evidence  of  a  publia 
in  the  county  oi  Leicester •  The  facts  proved  were, 
the  defendant  wrote  the  letter  in  Leicestershire ;  tha 
was  seen  there  on  the  day  it  bore  date,  and  on  the 
lowing  day,  and,  that  it  came  through  the  handi 
Bickersteth  in  an  envelope,  containing  directions  to  I 
to  transmit  it  to  Brookes  for  publication.  The  let 
therefore,  must  either  have  been  delivered  open  to  JSid 
stetk  in  the  county  of  Leicester^  or  it  must  have  b 
transmitted  by  the  post  or  by  some  private  hand.  ¥ 
the  moment  the  defendant  put  the  libel  out  of  his  { 
session  his  offence  was  complete.  Ajud  it  is  clear  fi 
the  nisi  prius  cases  of  Rex  v.  Watson  (d)  and  Rex  r.  I 
laims{e)y  that  Lord  Ellenborotigh  was  of  opinion,  that 
putting  of  a  libellous  letter  into  the  post-ofiice  in 
county  with  an  intent  that  it  should  be  delivered  t 
person  in  another  county  was  a  sufficient  publicatioc 
the  first  In  the  case  of  Metcalfw.  Markham  {J') ,  the  let 
was  transmitted  by  post  from  Hull  to  a  person  in  G 
many.  The  venue  was  changed  upon  an  affidavit  l 
the  cause  of  action  arose  wholly  in  Yorkshire^  and 
elsewhere  within  the  kingdom.  A  rule  was  obtaii 
to  bring  back  the  venue,  upon  an  affidavit  that 
letter  was  dated  at  HtdU  and  sent  by  post ;  and  it  y 


(o)  Eatt'i  PIC.     Addenda  xxJv.  (i)  2  Hatl  P.  C.  1125. 

(c)  2  Term  Rep.  238.  (c)  4  East,  1 64. 

(c)  lb.  171.  (rf)  1  Camfib.  215. 

(#)  2  Cam2)b,  506.  (/)  5  T.  R.  652. 
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argued,  that  as  it  had  passed  through  other  counties, 
it  might  have  been  said  to  have  been  equally  pub- 
lished in  each  of  those  counties.  The  Court,  however, 
were  of  opinion,  that  the  fact  of  the  letter  having  been 
put  into  the  post*office  in  the  county  of  York  ivas  su& 
ficient  to  support  that  part  of  the  affidavit  that  the 
cause  of  action  arose  in  the  county  of  Yorh^  and  not 
elsewhere  in  the  kingdom.  These  authorities  are  suffi* 
cient  to  shew  that  the  putting  a  letter  into  the  post  is  a 
sufficient  evidence  of  a  publication.  The  same  observ- 
ation applies  to  sending  a  letter  by  a  private  hand ;  for 
the  effect  of  the  decisions  is,  that  the  delivery  ojf  a 
libel  from  one  person  to  another  is  a  publication  in  point 
of  law. 
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[The  arguments  on  the  part  of  the  defendants  were 
not  concluded  in  this  term.] 


Aldiss  against  Burgess. 


A    RULE  having  been  obtained,  calling  upon  the  de^  F^Uce* 

fendant,  to  shew  cause  why  he  or  his  attorney  should 
not  pay  the  costs  incurred  by  the  plaintiff,  in  conse* 
quence  of  six  different  notices  of  the  same  bail  having 
being  given.  It  appeared,  upon  the  affidavits,  that  the 
bail  having  attended,  under  two  of  the  notices,  before  a 
Judge  at  chambers,  one  justified,  and  the  other  was  re- 
jected on  some  formal  objection.  Four  other  notices 
were  afterwards  given,  but  the  bail  did  not  attend.  The 
defendant's  attorney  swore,  that,  from  the  instructions  he 
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had  received  from  his  dient,  he  believed  the  bail  imld 
have  attended  on  the  days  mentioned  in  the  notice. 

Comyn  shewed  cause.     By  the  practice  of  the  Court, 
the  plaintiff  would  not  be  entitled  to  any  costs,  if  tk 
bail  had  justified,  because  th^re  was  no  change  of  the 
bail.    The  plaintiff  ought  not,  therefore,  to  be  placed  in 
a  better  situation,  in  consequence  of  the  bail  not  having 
justified. 


Abbott  C.  J.  The  giving  of  these  firequent  no- 
tices of  bail  has  become  a  matter  of  so  much  vex- 
ation, that  it  is  fit  to  put  a  stop  to  the  practice.  In 
this  case  the  attorney  has  sworn,  that  he  believed,  fipom 
his  instructions,  that  the  bail  would  have  attended  on 
the  dajm  mentioned  in  the  notices.  We  thipk^  there- 
fore, in  this  case,  that  the  attorney  is  excused*  Witen- 
ever  a  proper  case  occurs,  we  will  visit  the  defendant's 
attorney  with  costs  ;  for  it  is  his  duty  to  take  care  that 
the  bail  will  attend  pursuant  to  notice.  In  the  present 
case  the  rule  must  be  made  absolute  against  the  defend- 
ant alone. 

Rule  absolute. 
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PRINCIPAL   MATTERS. 


ACCORD    AND    SATISFAC- 
TION, 

See  Pabtnei^  and  Pleading. 

ACTION, 

See  Slave  Trade. 

An  action  at  law  is  not  maintain- 
able upon  a  decree  of  a  court  of 
equity,  for  a  specific  sura  of  money 
founded  on  equitable  considera- 
tions only;  and  therefore,  where 
a  bill  was  filed  for  the  specific 
performance  of  an  agreement  for 
the  purchase  of  an  estate,  and  the 
decree  was  for  payment  of  interest 
on  the  purchase-money  and  costs  : 
Held,  that  no  action  at  law  was 
maintainable  to  recover  such  in- 
terest and  costs.  Carpenter  and 
Another  v.  Thorntony  M.  60  G.  3. 

Page  52 

AFFIDAVIT  TO  HOLD  TO 
BAIL, 

See  Practice,  17. 


ALEHOUSE-KEEPER, 
See  Conviction,  2. 

ANNUITY, 
See  Bankruptcy,  4, 

The  memorial  of  an  annuity  grant- 
ed  since  53  G.  3.  c.  141.  heed  not 
state  that  the  annuity  is  redeem- 
able, nor  the  name  of  the  party  in 
whose  favour  the  warrant  of  attor- 
ney is  given.  Yems  v.  Smith,  Af. 
60  G.  3.  Page  206 

APOTHECARY. 

Where  a  defendant  was  sued  for  a 
penalty  under  55  G.  3.  c.  194.  «20., 
and  contended  that  he  was  within 
the  exception,  as  having,  prior  to 
August  1. 1815,  actually  practised 
as  an  apothecary:  Held,  that  it 
was  proper,  in  summing  up  to  the  ' 
jury,  for  the  Judge  to  refer  to  the 
5th  section  of  the  act  as  describ- 
ing the  duty  of  an  apothecary  to 
be  to  make  up  thci  prescriptions 
3  D  4  of 


of  physicians ;  and  it  appearing 
tbat  tne  defendant  never  bad,  or 
could  have  done  bo,  prior  to 
August  1.  1815,  that  such  total  in- 
capacity was  cogent  evidence  to 
be  left  to  the  jury,  and  that  they 
did  li^ht  to  find  that  he  had  never 
practised  at  an  apothecary,  al- 
though, in  fact,  he  had  on  many 
occasions  administered  medicines 
to  various  patients  prior  to  that 
paiod.  Apotbecariet'  Company  v. 
Warburtmi,  M.  60  G.  3.    Page  40 

APPEAL. 
By  49  G.  3.  c.  68.  *.  5.  ten  clear  days' 
notice  of  the  intention  to  appeal 
is  required;  Held,  that  the  ten 
days  are  to  be  taken  exclusively 
both  of  the  day  of  serving  the 
notice  and  the  day  of  holding  the 
sesHons,  Rex  v.  Justices  of  He- 
Te/ordshire,  E.  1  G.  4,  581 

APPRENTICE. 

1.  Covenant  upon  an  indenture  of 
apprenticeship,  by  the  master 
against  the  father ;  breach,  that 
the  apprentice  absented  himself 
iron)  the  service ;  plea,  that  the 
son  faithfully  served  till  he  came  of 
age,  and  that  he  then  avoided  the 
indenture:  Held,  that  this  was 
no  answer  to  the  action.  Cuming 
V.  HiU,  M.  60  a.  3.  59 

S.  A  &ther  has,  at  the  common 
law,  no  authority  to  bind  his  infant 
son  apprentice  without  his  assent ; 
and  consequently,  where  an  in- 
denture of  apprenticeship  was  ex- 
ecuted by  the  master  and  the  fa- 
ther of  the  apprentice,  but  not 
also  by  the  apprentice  himself: 
Held,  that  it  was  invalid,  and  that 
no  settlement  could  be  gained  un- 
der it.  Bex  V.  InkabitanU  of 
Arnedey,  £.  I  C.  4.  584 

ASSIBdPSIT. 
J,  Money  lent,  and  applied  by  the 


borrower  for  the  expreM  poipose 
of  settling  losses  on  Ulegu  stock- 

)*Dbbing  transactions,  to  which  the 
ender  was  no  party,  caaaot  be 
recovered  back  by  him.  CaxKon 
V.  Bryce,  M.  60  G.  3.       P^e  179 

%  Where  A.  under  a  contract  U 
deliver  spring  wheat  had  delivered 
to  B.  winter  wheat,  and  B.  havrng 
agam  sold  the  aame  as  spring 
wtieat,  had  in  conaequence  been 
compelled,  after  a  suit  in  Scat' 
land  which  lasted  many  years,  to 
pay  damages  to  the  vendee ;  and 
afterwards  B.  brought  an  action 
of  assumpsit  against  A.  for  his 
breach  of  contract,  alleging  oa 
special  damage  the  damages  so 
recovered :  Held,  that  aluough 
such  special  damage  had  occurred 
within  six  years  before  the  com- 
mencement of  the  action  by  B. 
against  A.,  yet  that  the  breach  of 
contract,  which  in  assumpnt  was 
the  gist  of  the  action,  having  oc- 
curred and  become  known  to  B. 
more  than  six  years  before  that 
period,  A.  might  properly  plead 
actio  non  accrevit  inlra  sex  an- 
nos.  Battley  v.  Fauliner,  H. 
60  G.  3.  and  1  G.  4.  S88 

3.  Where  a  bill  of  exchange  pay- 
able at  the  house  of  A.  had  been 
tliere  presented  for  payment,  and 
dishonoured,  and  the  acceptor  at 
terwards  remitted  to  A.  a  sunt  (rf* 
money  for  the  purpose  of  en- 
abling him  to  pay  the  dishonoared 
bill,  and  also  another  of  less  va- 
lue. And  A.  in  answer  stated  the 
fact  of  the  bill  having  been  dis- 
honoured, but  added,  that  the 
money  received  should  be  carried 
to  the  acceptor's  account,  and  did 
afterwards  pay  the  smaller  bill; 
Held,  that  the  holder  of  the  ori. 
ginal  bill  could  not  maintain  an 
action  against  A.,  there  being  no 
privity  between  them.  Yatet  and 
Others  V.  Bell  and  OtAeri,  T. 
1G.4,  643 

4-Cct. 


ATTORNEY. 


BANKRUPTCY.        16i 


i.  Certain  policies  of  insurance  be-  i 
lonc^ing  to  A*  had  been  deposited 
by  him  as  a  security  for  a  debt  of 
800/.  at  a  banker's.    B,,  who  was 
acquainted    with    these    circum- 
stances, aflerwards,  at  the  desire 
of    A»,    expressly  undertook    to 
take  the  policies  and  settle  with 
H.  W,y  and  to  pay  in  the  amount 
which  he  might   receive  at  the 
banker's  to   A's  account  there. 
Upon    this  undertaking   the  po- 
licies were  given  to  him,  and  upon 
them  he  received  the  sum  of  949/. 
A.  having  become  bankrupt,  and 
being  then  indebted  to  ^.  in  a 
larger  sum,  the  latter  refused  to 
pay  over  the  money  so  received : 
Held,    that  the   assignee   of   A. 
could  not  (even  with  the  assent  of 
the  banker)  maintain  any  action 
against  B.  for  the  breacii  of  his 
undertaking.      Chalm^s  v.  Page^ » 
J\  \  G.  4,  Page  697 

ATTORNEY, 

See  Principal  and  Agent,  1. 
Practice,  5. 

1,  In  the  investigation  of  a  charge 
of  felony  before  a  magistrate,  an 
attorney  is  only  as  a  matter  of 
courtesy  permitted ;  but  has  no 
right  to  be  present,  nor  can  he 
comment  on  the  evidence  so  as  to 
apply  the  law  to  it,  imless  he  be  re- 
quested by  the  magistrate  to  give 
his  opinion  and  advice  upon  the 
case.  Rex  v.  Borrorty  H,  60  G.  3. 
and  1  G.  4.  432 

2.  A  charge  for  preparing  an  affi- 
davit of  the  petitioning  creditor's 
debt  and  bond  to  the  Chancellor, 
in  order  to  obtain  a  commission 
of  bankruptcy,  is  not  a  taxable 
item  in  an  attorney's  bill,  within 
2  G.  2.  c,  2i.  5.  *23.  as  being  a 
charge  at  law  or  in  equity,  the 
affidavit  not  having  been  sworn, 
nor  a  commission  issued.  Burton 
V,  ChaUertortf  £,  1  G.  4»         486 


AWARD. 

The  Court  will  not  set  aside  an  award 
on  the  ground  that  the  arbitrators 
have  decided  contrary  to  law,  un- 
less the  law  be  clear  upon  the  sub- 
ject; and,  therefore,  where  the 
captain  had  sold,  at  an  intermedi- 
ate port,  part  of  the  cargo,  at  a 
price  higher  than  it  womd  have 
fetched  at  the  port  of  destination, 
and,  upon  a  reference  to  settle  the 
average  loss  between  the  ship- 
owner and  charterers,  the  arbi- 
trators (who  were  mercantile  men) 
allowed  for  the  actual  value  of  the 
goods,  when  sold,  and  not  for  the 
price  they  would  have  fetched  at 
the  port  of  destination,  the  Court 
refused  to  set  aside  the  award* 
Richardson  v.  Nourzd  M*  60  G.  S, 

Page  287 

BANKRUPTCY. 

1.  By  the  49  G.  S.  c.  121.  s.  8.,  the 
certificate  of  a  bankrupt  is  a  bar, 
not  only  to  any  action  at  th^  suit 
of  the  surety  for  the  recovery  of 
money  paid  in  discharge  of  the 

I  original  debt,  but  to  any  action 
for  the  consequential  damage  ac- 
cruing from  the  non-payment,  by 
the  bankrupt,  of  the  original  debt 
when  due ;  and,  therefore,  where 
the  acceptor  of  an  accommodation 
bill  brought  an  action  against  the 
drawer,  who  had  become  bank- 
rupt, for  not  providing  him  with 
funds  to  pay  the  bill  when  due, 
whereby  he  had  incurred  the  costs 
of  an  action,  and  was  obh'ged  to 
sell  an  estate,  in  order  to  raise 
money  to  pay  the  bill,  the  cer- 
tificate was  held  to  be  a  good 
bar.  Van  Sandau  v.  Corsbie,  M* 
60  G.  3.  13 

2.  Upon  a  motion  for  a  prohibition 
to  the  Lord  Chancellor,  sitting  in 
bankruptcy,  it  appeared,  that  the 
assignees  had  seized,  as  the  pro- 
perty of  the  bankrupt;  a  farm,'  be- 
longing 


superseded  :  Held,  fu-st,  that  tl)c 

i'urisdiction  of  the  Lord  Chancel- 
or,  sitting  in  bankruptcy,  was  not 
confined  to  the  period  during 
which  the  commission  subsisted. 
Secondly,  that  he  had  oot  exceed- 
ed his  jurisdiction,  in  ordering  the 
Master  to  take  an  account,  as  to 
the  mismanagement  &c.  of  the 
property,  nor  in  making  the  as- 
signees personally  liable,  beyond 
the  funds  in  their  hands,  for  such 
mismanagement : 

Thirdly,  that  the  Lord  Chan- 
cellor had  jurisdiction  over  al!  ef- 
fects taken  under  the  commission, 
as  well  those  of  strangers  as  of  the 
bankrupt,  and  over  the  assignees, 
for  all  acts  done  by  them  in  their 
character  of  assignees,  byvirtucor 
under  colour  of  the  commission! 

Fourthly,  that,  in  cases  where 
the  Lord  Chancellor  has  jurisdic- 
tion generally,  this  Court  has  no 
authority  to  revise  his  order  : 

FifUdy,  that  no  prohibition  can 
be  granted,  after  the  final  order  of 
the  Lord  Chancellor,  unless  tliere 
be  an  original  want  of  jurisdic- 
tion apparent  on  the  face  of  the 
proceedings. 

QuBTe,  whether  this  Court  have 
authority  to  direct  a  prohibition  to 
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BANKRUPTCY. 


BILL  OF  E}(CHAKGE. 


nanUy  both  the  assignees  of  the 
lease,  having  iH'itoine  bankrupt, 
and  the  bond  haying  been  forfeited 
before  the  bankruptcy:  Held, 
that  the  lessee  could  not  prove  in 
respect  of  the  penalty  under  the 
commission,  the  bond  being  incapa- 
ble of  valuation ;  Held,  also,  that 
he  could  not  prove  for  the  damages 
which  had  accrued  previous  to 
the  bankruptcy,  not  having  paid 
them  to  the  lessor:  Held,  also, 
that  the  49  G.  S.  c.  121.  s.  19.,  ap- 
plies only  to  cases  between  the 
lessor  and  lessee,  or  assignee  of 
the  lease,  and  not  to  cases  be- 
tween the  lessee  and  the  assignee 
of  the  lease.  Taylor  v.  Youngs 
E.l  G.i!.  Page  521 

7.  A  joint  commission  of  bankruptcy 
having  issued  against  the  tenant 
for  life  and  the  tenant  in  tail: 
Held,  that  the  assignees,  by  the 
bargain  and  sale,  only  took  an 
estate  for  life  in  the  premises,  and 
a  base  fee  in  remainder.  Jervis  and 
Another  v.  Tayleur,  E.  1  G.  4.  557 

8.  Certain  policies  of  insurance  be- 
longing to  A.  had  been  deposited 
by  him  as  a  security  for  a  debt  of 
800/.  at  a  banker's.  J9.,  who  was 
acquainted  with  these  circum- 
stances, afterwards,  at  the  desire 
of  A.^  expressly  undertook  to  take 
the  policies  and  to  settle  with 
H.  W.^  and  to  pay  in  the  amount 
which  he  might  receive  at  the 
banker's  to  AJs  account  there. 
Upon  this  undertaking  the  policies 
were  given  to  him,  and  upon  them 
he  received  the  sum  of  949/.  A. 
having  become  bankrupt,  and 
being  then  indebted  to  B.  in  a 
larger  sum,  the  latter  refused  to 
pay  over  the  money  so  received  : 
Held,  that  the  assignee  of  A. 
could  not  (even  with  the  assent  of 
the  banker)  maintain  any  action 
against^,  for  the  breach  of  his 
undertaking.  Chalmers  v.  PagCy 
r.  1  0. 4.  697 


BASTARD, 

See  JFufiTiCEi^  3. 

BILL  OF  EXCHANGE, 

See  Lien,  2. 

L  A  corporation  not  established  for 
trading  purposes,  cannot  be  ac- 
ceptors of  a  Dill  of  exchange,  pay- 
able at  a  less  period  than  six 
months  from  the  date ;  because 
such  a  case  falls  within  the  provi- 
sion of  the  several  acts  passed  for 
the  protection  of  Uie  Bank  of 
Engfandy  by  which  it  is  enacted, 
that  it  shall  not  be  lawful  for  any 
body  corporate  to  borrow,  owe,  or 
take  up  any  money  upon  their 
bills  qr  no^es  pay^le  at  de- 
mand, or  at  any  less  time  than  six- 
months  fron^  the  borrowing  there- 
of: Qusere,  whether  any  except  a 
trading  corporation  can  bind  them- 
selves as  parties  to  a  bill  of  ex- 
change. Broughton  v.  Proprietors 
of  the  Manchester  and  Salford 
Water  Works,  M.  60  O.  S.  Page  1 

2.  In  an  action  upon  a  bill  of  ex- 
change with  several  indorsements, 
by  a  plaintiff  who  had  paid  the 
bill  under  protest  for  ^e  hpnpur 
of  one  of  the  indorses,  it  was  held 
sufficient,  even  upon  special  de- 
murrer, to  state  that  l)e  had  paid 
the  bill  according  to  the  usage 
and  custom  of  merchants,  without 
stating  that  he  had  paid  (t  to 
the  last  indorsee.  Cox  v.  Earle^ 
H,  60  G.  3.  ^d  1  G.  4.  430 

3.  Where  a  bill  was  drawn  for  the 
accommodation  of  an  indorsee, 
and  neither  such  indorsee  nor  the 
drawer  had  any  efiects  in  the  hands 
of  the  acceptor:  Held,  that  a 
subsequent  indorsee,  in  order  to 
entitle  him  to  recover  against  the 
drawer,  is  bound  to  give  notice  of 
non-pajrment.  Cory  and  Others 
V.  Scott,  T.  1  G.  4.  619 


CANAL, 


CANAL. 

Where,  by  a  c^aal  act,  a  toll  of  li. 
per  ton  was  fmposed  upon  all  coal, 
&c.  navigated  upon  any  part  of 
the  canal  from  a  place  A,,  or  from 
any  place  within  two  miles  there- 
of: Held,  that  this  only  applied  to 
▼eyases  commencing  within  those 
limits,  and  that  no  such  toll  was 
payable  for  coal  loaded  at  a  place 
more  than  two  miles  from  A.,  al- 
though conveyed  upon  a  part  of 
the  canal  within  two  miles  of  A. 
BrittaiH  v.  The  Cromford  Canal 
Company,  M.60G.3.    Page  139 

CHARITABLE  USE, 
See  Copyhold,  1. 

CLEEK  OF  THE  PEACE, 
See  Seas  IONS. 

COMMON, 

See  Copyhold,  2. 

CONSIGNOR  AND  CON- 
SIGNEE. 

By  a  bill  of  lading,  the  captain  was 
to  deliTcr  the  goods  for  the  con- 
Hgnor,  and,  in  his  name,  to  the 
consignee.  At  the  time  of  ship- 
ment, the  consignee  had  no  pro- 
perty in  the  goods:  Held,  that  an 
action  agunst  the  ship-owners  for 
daniage  done  to  the  goods, '  must 
be  brought  in  the  name  of  the 
consignor ;  and  that,  although  the 
consignee  had  insured  the  goods 
and  advanced  the  premiums  of  in- 
surance before  the  arrival  of  the 
ship.  Sargent  v.  Morris,  H.  60 
G.  3.  and  I  G.  4.  277 

CONSTABLE. 

A  constable  acting  under  a  warrant 
commanding  him  to  take  the  goods 
k£A.,  takea  the  goods  of  j5.,  be- 


COPYHOL0. 

lieving  them  to  belong  to  A.: 
Held,  that  he  was  entiued  to  the 
protection  of  the  staL  24  (?.  2. 
c.  44.  s.  8.,  and  that  an  action 
against  him  must  be  bcwight 
within  six  calendar  months.  Par- 
ion  V.  WiUiamt,  H.GOG.%.vA 
IG.i.  Pa^SM 

CONVICTION. 

1.  A  conviction  stated,  that  plaintiff 
having  been  brought  before  a  ma- 
gistrate on  an  information  charg- 
ing him  with  having  unlawfully  re- 
turned without  a  certificate  to  a 
parish  from  which  he  had  been 
removed,  and  that  upon  that  oc- 
casion he  coofesaed  himself  guilty : 
Held,  that  this  conviction  wu 
good  upon  the  &ce  of  it,  and  that 
it  was  not  neceasary  to  state  in  it 
expressly  any  act  of  vagrancy,  it 
beug  for  the  party  convicted  to 
shew  in  bis  defence  that  he  did  not 
return  in  a  state  of  pauperism. 
Mann  v.  Davers,  clenc,  M^  60 
G.  3.  lOS 

2.  The  21  Jac.  I.  c.  7.  prorides, 
that  an  alehouse-keeper  suffering 
inhabitants  of  the  parish  to  tipple, 
may  be  convicted  on  the  oath  of 
one  witness ;  and  the  1  Car.  c.  4. 
extends  the  same  penalty  to  the 
case  of  strangers,  but  reqjures 
proof  by  two  witnesses  :  Held, 
therefore,  that  a  conviction  staled 
to  be  on  tbe  oath  of  one  witness 
against  an  alehouse-keeper,  for 
permitting  persons  to  tipple  in  his 
alehouse,  was  bad,  for  not  stating 
whether  those  persons  were  in- 
habitants or  strangers.  Rti  i. 
Dove,  E.  1  G.  4.  596 

COPYHOLD. 
1.  A  conveyance  of  copyhold  lands 
to  charit^le  uses,  in  the  life-time 
of  the  party,  is  within  9G.2.C  36, 
and  therefore  must  be  made  with 
the  fomnlitiea  required  by  that 

RCt. 


CORPORATION. 


let 


act.  The  Court  will  not,  even 
after  a  long  and  undisturbed  en> 
joyment,  presume  a  bargain,  and 
sale,  and  enrolment  of  the  aame  in 
Chancery : 

Quffire,  if  it  would  be  gufEcient, 
in  the  CHse  of  copyhold,  to  de- 
clare the  uses  by  k  deed,  con- 
Ibrmabiy  to  9  G.  2.  e.  36.,  and  to 
cause  such  deed  to  be  enrolled  in 
Chancery.  Doe  dent.  Howson  v. 
Waterton,  Jtf.  60G.3.     Page  149 

S.  A  copyhold  tenement,  to  wnich  a 
right  of  common  was  annexed, 
having  TCBted  in  the  lord  by  for- 
fdture,  he  re-granted  it  as  a  copy- 
hold, with  the  appurtenances  : 
Held,  that  having  alwayB  conti- 
Dued  demisable,  while  in  the  hands 
of  the  lord,  it  was  a  customary 
tenement,  and,  assuch,  was  still  en- 
titled to  right  of  common :  Held, 
secondly,  that  a  custom  for  the 
lord  to  grant  leases  of  the  waste  of 
the  manor,  without  restriction,  is 
bad  in  point  of  law.  Badger  v. 
Ford,  M.  T.  60  G.  3.       Page  153 

3.  A  copyhold  of  inheritance  is  not 
forfeited  by  a  conviction  of  felony 
without  attainder,  unless  there  be 
8  special  custom  in  the  manor. 
Rex  V.  IVillei,  knt.,  E.  1  G.  4. 
510 

CORONER. 
A  coroner's  duty  is  judicial,  aiid  he 
can  only  take  an  inquest  super 
visum  corporis ;  and  an  inquest  in 
which  the  Jury  were  not  sworn  by 
the  coroner  himself,  and  super 
visum  corporis  is  absolutely  void. 
The  Court  will  not,  therefore,  af- 
ter an  adjournment  by  the  coro- 
ner of  such  an  inquest,  grant  any 
mandamus  to  compel  him  to  pro- 
ceed in  it.  Rex  v.  Ferrand,  M. 
60  G.  3.  260 

CORPORATION. 
1.  A  corporation  not  estoblistied  for 


tradmg  purposes,  cannot  be  ac- 
ceptors of  a  Dill  of  exchange  pay- 
able at  a  less  period  than  sut 
months  from  the  date ;  because 
such  a  case  falls  within  the  pro- 
vision of  the  several  acts  passed 
for  the  protection  of  the  bank  of 
England,  by  which  it  is  enacted, 
that  it  shall  not  be  lawful  for  any 
body  corporate  to  borrow,  owe, 
or  take  up  any  money  upon  their 
bills  or  notes  payable  at  demand, 
or  at  any  less  time  than  six 
months  from  the  borrowing  there- 
of; QuKre,  whether  any,  except 
a  trading  corporation,  can  bind 
themselves  as  parties  to  a  bill  of 
-exchange.  BrouehtOK  v.  The 
Proprietors  of  the  Manehetter  and 
Salford  Water  Wotkt,  M.  60  G.  S. 
Pagel 

2.  A  justification  in  trespass  stated, 
that  by  custom,  a  court  had,  from 
time  immemotial,  been  holden  be- 
fore the  steward  and  port-reeve  of 
a  borough,  or  their  sufficient  de- 
puty or  deputies,  and  that  a  court 
was  holden  before  C.  D^  the  de- 
puty of  A.  B„  who  was  then 
steward  and  port-reeve  :  Held, 
that  upon  this  plea  the  two  o&txa 
must  be  taken  to  have  been  com- 
patible, and  that  the  appointment 
of  the  deputy  by  the  person  hold- 
ing both  offices  was  sufficient. 
Green  v.  Davies  and  Another,  M. 
60  G.  3.  60 

3.  Apleato  a  quo  warranto  stated  that 
an  immemorial  court-leet  was  in 
part  holden  in  the  morning  and  in 
part  in  the  evening,  and  that  thecus- 
tom  had  been  to  elect  the  mayor  at 
the  morning  court,  which  burgess 
had  been  accustomed  to  be  sworn 
into  office  at  the  evening  court  by 
the  steward  or  his  deputy.  The  re- 
plication denied  the  mode  of  elec- 
tion ^  and  there  was  also  an  issue, 
"  not  duly  sworn."  At  the  trial 
it  appeared,  that,  in  addition  to 
the  custom  set  out  in  the  plea,  it 

had 
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COSTS. 


COVENANT. 


had  been  usual  for  the  leet  jury 
to  present,  in  writing,  the  can- 
didate who  had  most  votes  at  the 
morning  court,  to  be  sworn  in  by 
the  steward  at  the  evening  court ; 
but  they  had  no  control  over  the 
poll :  Held,  that  this  was  a  mere 
ministerial  act,  on  their  part,  and 
that  it  was  no  essential  part  of  the 
custom,  and  need  not  be  stated  on 
the  record.  Rex  v.  Rovdandy  M. 
60  G.  5.  Page  130 

%•  By  the  charter  of  a  borough  it 
was  directed,  that  when  it  should 
llappen  that  any  of  the  capital 
burgesses  should  die,  or  dwell  out 
of  tne  borough,  or  for  some  cause 
be  removed,  it  should  be  lawful 
for  ^e  kiemainder  to  dect  others 
in  die  place  of  those  so  happening 
to  oie  or  be  removed :  Held,  that 
these  words  were  not  so  unam- 
biguous as  to  warrant  the  court  in 
granting  a  mandamus  to  admit 
two  persons  in  the  room  of  two 
non-resident  capital  burgesses,  the 
corporation  not  having  previously 
removed  them  for  this  cause  from 
their  offices.  Rex  v.  Mayor  of 
Truro,  E.  1  G.  4-  590 

5.  On  the  charter  days  for  the  elec- 
tion of  lord  mayor  of  the  city  of 
London^  the  business  of  the  elec- 
tion ought  to  have  the  precedence 
of  all  other  matters;  and  there- 
fore itHs  not  lawful,  after  the  lord 
mayor  and  aldermen  have  retired 
from  the  hustings,  to  propose  any 
other,  business  inconsistent  with 
the  election,  the  discussion  of 
which  may  have  the  effect  of  put- 
ting it  off  altogether.  Rex  v.  Par- 
kyns  and  Others,   T.  1  G.  4.     668 

COSTS. 

1.  Plaintiffs  sued,  as  executors,  for 
the  balance  of  an  account  due  to 
the  testator ;  and,  it  appearing  at 
the  trial  that  the  balance  claimed 
BTOse  out  of  matters  of  account 


between  the  plaintifis  in  thdrewn 
right,  M  surviving^  paitners  of  the 
testator,    they    were   noMurted: 
Held,  that  the  Court  had  no  power 
to  order  the  defendant  to  hm  his 
costs  allowed  him  as  costs  b^ 
cause.  Barnard  and  Anaiher J  h- 
ecutarsy  v.  Higdony  M.  BO  G.  8. 21i 
2.  To  trespass  quare  clausum  (rt^u 
defendant  pl^ided  not  guiltv,  bs^ 
a  justification  of  a  right  of  wij; 
plaintiff,  in  replication,  admitted 
the  right  of  ^^ay^  and  new  assigned 
extra  viam.     The  plaintiff  having 
obtained  a  verdict  on  Che  new  as- 
signment, with  If,  damages,  was 
held  entitled  to  full  costs.    Tay/<?r 
V.   NkhoUs,     H.  60  G.  5.  and 
1  G.  4.  P^  443 

COUNTY  RATE. 

A  district,  situate  within  the  k>csl 
limiu  of  the  county  of  York,  from 
dme  iramemorial  had  been  part  of 
the  county  of  JDurham,  yet  had 
always  contributed  to  the  public 
burdens  of  the  county  of  York  : 
Held,  that  it  was  to  be  presumed 
that  such  district,  either  in  the 
original  division  of  land  into  coun- 
ties, or  at  some  subsequent  period 
(when  it  was  separated  from  tbe 
county  of  York),  was  made  part 
of  the  county  of  Durham,  on  con- 
dition of  its  contributing  to  the 
burdens  of  the  county  of  York, 
and  that  such  district  was  liable 
to  the  county-rate  of  Yorhhin, 
Johnson  v.  Dealtry  and  Others. 
M.  T.  60  G.  3.  :i 

COURT, 
See  Pleading,  2. 

COVENANT, 

See  AppREjfTlCE,   1, 

1.  Where  A.,  being  possessed  of 
certain  premises  for  a  term  of 
years,  assigned  part  of  them  over 

to 


COVENANT. 


DEVISE. 
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to  B,  for  the  residue  of  his  term, 
with  a  coTenant  for  quiet  enjoy- 
ment, and  B.  afterwards  assigned 
them  over  to  C.  .•  Held,  that  C, 
having  been  evicted  by  J.  S.,  the 
lessor  of  A.^  for  a  breach  of  cove- 
nant committed  by  A.  previously 
to  the  assignment  to  B,,  might 
maintain  an  action  against  A.  upon 
the  covenant  for  quiet  enjoyment, 
on  the  ground  that  there  viras  a 
privity  of  estate  between  A.  and  C. 

Secondly,  the  declaration  having  set 
out  the  indenture  from  A,  to  J?., 
in  which  it  was  recited  that «/.  S. 
by  indenture  demised  to  A.  the 
premises;  and  it  afterwards  ap- 
pearing on  the  face  of  the  declar- 
ation, that  J.  S.  had  entered  and 
ejected  C.  from  the  premises  for 
a  forfeiture :  Held,  that  the  Court 
might,  particularly  after  a  verdict, 
presume  that  J.  S,  had  a  title  to 
the  premises,  although  there  was 
no  express  allegation  of  that  fact. 

Thirdly,  when  part  of  the  special 
damage  laid  in  the  declaration  did 
not  fall  strictly  \^thin  the  covenant 
alleged  to  be  broken,  it  is  to  be 
presumed,  after  verdict,  that  the 
jury  were  directed  at  the  trial  not 
to  take  that  part  into  their  con- 
sideration. Campbell  v.  Letois, 
H.  f»  G.  S.  and  1  G.  4.    Page  892 

2.  Where  A.y  being  seised  of  certain 
real  estates,  conveyed  part  of  them 
to  the  uses  of  the  settlement  at  the 
time  of  his  second  marriage,  and 
also  covenanted  with  the  trustees 

'  that  he  would,  by  will  or  other- 
wise, give  and  devise  all  other  his 
real  estates,  and  also  his  personal 
estate  and  effects  whatsoever  and 
wheresoever,  to  and  amongst  the 
children  both  of  his  first  and  se- 
cond marriage,  share  and  share 
alike:  Held,  that  this  covenant 
was  applicable  only  to  such  real 
and  personal  estate  of  which  A, 
might  die  seised  or  possessed,  and 
that  it  did  not  prevent  him  from 


disposing  freely,  durine  his  Hfe, 
of  ftuch  part  of  his  r^al  estate  as 
was  not  settled,  or  which  he  mi^ht 
acquire  subsequently  to  the  date 
of  the  settlement.  Needham  v. 
KirkmaHf  E.  1G.4.  531 

Where  a  party  took  seven-sixteeiiths 
of  certain  premises,  the  wh^  of 
which  then  were  rated  at  the  an- 
nual value  of  35/.,  and  the  lessor 
covenanted  to  pay  ail  taxes  then 
chargeable  on  the  premises,  or 
iiny  part  thereof,  or  on  the  veariy 
rent  thereby  reserved,  and  At  les- 
see covenanted  to  pay  all  jfiresh 
taxes  which  should  thereafter  be 
charged  upon  the  premises,  or  any 
piart  thereof:  Held,  by  Sttj/Uv 
and  Holroyd  Js.,  dlssentiente  Ab' 
hott  C.  J.,  that  the  true  construc- 
tion of  these  covenants  #at,  that 
the  lessor  should  pay  such  tasces 
as  were  chargeable  on  the  pre- 
mises at  the  time  of  making  the 
leasej  considering  them  as  of  the 
annual  value  of  seven^sixteenths 
of  35/.,  bnd  that  the  lessee  should 
pay  all  fresh  taxes,  and  all  Such 
additions  to  the  taxes  formerly 
chargeable,  as  were  occasioned 
by  the  improved  value  of  the  pre- 
mises. Watson  V.  Atkins^  T. 
IG.  4.  Page647 

CRIMINAL  INFORMATION, 

See  Practice,  20. 

CROSS  REMAINDERS, 
See  Deviss,  1. 

DEED, 
See  FiNB. 

DEVISE. 

See  FfNE,  1. 

1.  A  testator  having  three  sons,  de- 
vised as  follows :  I  leave  the  Withy 
Stakes  farm,  with  the  appurtenants, 
to  my  two  youngest  SOUS;  John 

and 


no 
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and  George^  equally  between  them, 
share  and  share  alike ;  and  I  en- 
tail the  said  farm  on  the  male 
heirs  of  John  and  George^  being 
bom  in  wedlock.  There  being  no 
devise  over,  it  was  held,  that  cross- 
remainders  could  not  be  raised  by 
implication,  and  that  on  the  death 
of  George  wi  thou  tissue,  his  moiety 
went  to  the  heir  at  law.  Cooper 
V.  Jonest  H.  60  G.  3.  and  1  G.  4. 

425 
2.  Where  a  testator,  having  devised 
copyhold  lands  to  A,  for  life,  with 
different  remainders  over,  and  hav- 
iojL  surrendered  them  to  the  uses 
ofhis  will,  afterwards,  in  contem- 
plation of  marriage,  conveyed  his 
estates  to  trustees  and  their  heirs, 
to  secure  a  jointure  for  his  in-  I 
tended  wife,  and  subject  to  a  term 
of  99  years  for  that  purpose,  to 
the  use  of  himself  in  fee,  and  sub- 
seauently  surrendered  his  copy- 
hold lands  to  these  uses :  Held, 
that  this  did  not  amount  to  a  total 
revocation  of  his  will,  but  that  the 
devisee  took  the  copyhold  land, 
subject  to  the  charge  created  by 
the  settlement.  Vaxvser  and  Others 
V.  Jeffery  and  Others,  H.  60  G.  3. 
and  1  G.  4.  P^e  462 

3.  A  testator,  by  his  will,  ^  devised 
all  his  real  estates  in  several  pa- 
rishes to  trustees,  their  heirs  and 
assigns  for  ever,  upon  trust  to  sell 
his  estate  at  //.  to  pay  his  debts  ; 
and  in  case  it  should  not  be  suf- 
ficient, then,  as  to  his  estate  at  F. 
upon  trust,  to  sell  that  also,  to 
make  good  the  deficiency;  but, 
in  case  it  should  not  be  necessary, 
then,  as  to  his  estate  at  F,  and  his 
other  remaining  estates  in  trust, 
to  receive  the  rents  and  profits 
till  his  daughter  came  of  age,  and 
then  to  pay  such  of  the  rents  and 

Erofits  as  had  not  been  applied  to 
cr  maintenance  and  education, 
together  with  the  surplus  money 
arising  from  the  sale  ofhis  e&tate 


at  J*.,  if  it  should  be  mU,  to  Ui 
daughter,   upon    coming  of  age, 
and  from  thcit  period  to  die  use  of 
the  trustees    for    the  life  of  iis 
daughter,  and  after  her  deifth  to 
the  use  of  her  children ;  and  by  a 
codicil  to  his  will,    in  which  W 
made  an  alteration  as  to  the  tno- 
tees,    the    testator    devised  hk 
estates  to  the  new  trustees  therein 
named,  and  to  the  sunrirors  and 
survivor  of  them,  and  the  heirs  of 
such  survivor,    **  such  estates  as 
aforesaid,  in    trust  as  aforesaid." 
It  appeared  that  the  estate  at  H^ 
when  sold,   was  alooe  sufficient  to 
pay  the  debU:    Held,  that  the 
trustees,    and   the  survivors  and 
survivor  of  them,  and  the  heirs  of 
the  survivor,   took  only  an  estate 
for  the  life  of  the  daughter  in  the 
remaining  estates  at  F.  and  die- 
where.     Havoker  and  Another  v. 
Hawker  and   Others^   jE.  1  0.4. 

Page5S7 
4*  A  testator  having  a  son  and 
daughter,  and  the  latter  having 
several  children,  devised  to  his 
son  IV.  F.  in  fee ;  and  if  he  should 
have  no  children,  child,  or  issue, 
the  said  estate  was,  on  the  decease 
of  IV.  F.9  to  become  the  property 
of  the  heir  at  law,  subject  to  such 
legacies  as  fF.  F.  might  leave  to 
the  younger  branches  of  the  fa- 
mily :  Held,  that  fV.  F.  took, 
under  this  will,  an  estate  in  fee, 
with  an  executory  devise  over  to 
the  person  who,  on  tlie  happening 
of  the  event  contemplated  by  the 
will,  should  become  the  heir  at 
law  of  the  testator.  Boe  dem. 
King  and  Ux.  v.  Frost,  E.  1  G.i. 

546 
5.  Devise  to  H.  JD.  for  life,  with  re- 
mainder  to  the  first  son  of  C.  Z). 
in  tail  male,  and  in  default  of  issue 
to  his  second  son  in  tail  male,  and 
in  default  of  his  issue  to  the  third, 
fourth,  fiah,  and  sixth  sons,  in 
tail  male,  severally  and  succes- 
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A^eWf  in  remainder,    one  after 
another,  in  order  and  course  as 
they  respectively  should  be  in  se- 
niority of  age  and  priority  of  birth : 
the  several  and  respective  heirs 
male  of  all  and  every  son,  every 
elder  o£  such  sons  and  his  heirs 
male  being  preferred  to  and  to 
take  before  the  younger ;  and  in 
default  of  such  issue,  then  to  the 
first,  second,  third,  fourth  and  all, 
&c.  the  daughters  of  C  D.  and 
their  issue,  severally,  successivelv, 
and  in  remainder,  &c.  as  in  the  li- 
mitation to  the  sons,  the  elder 
being  always  preferred  to,  and  to 
take  before  the  younger ;  and  in 
default  of  any  such  issue,  then  to 
G.  H.,  the  eldest  son  of  T.  H.,  of 
Nottingham^  for  life,  with  limita- 
tion to  his  first  and  other  sons  and 
daughters  similar  to  those  to  the 
children  of  C  Z>. ;  and  in  default 
of  such  issue,  to  S.  H.y  second 
son  of  r.  H.,  of  Nottingham^  for 
life,  with  precisely  the  same  limit- 
ations to  nis  first  and  other  sons 
and  daughters  as  in  the  preceding ; 
and  in  default  of  such  issue,  to 
J.  H.y  the  third  son  of  T.  i/.,  of 
Nottingham^    for    life;    with  re- 
mainder to  his  children,  as  in  the 
preceding  limitations.     S.  H.  was 
in  fact  uie  third  and  «/.  A.  the 
second  son  of  T.  H.  of  Notting- 
ham :  Held,  that  evidence  of  the 
state  of  the  testator's  family,  and 
other  circumstances,  was  admis- 
sible to  shew  whether  he  had  mis- 
taken the  name  of  the  devisee  or 
not;    and,    upon  such  evidence 
being  given,    that  it   became  a 
question  of  fact  for  the  jury,  whe- 
ther the  mistake  was  in  the  name 
or  in  the  description.    Doe^  dem. 
Le  Chevalier^  v.  HuthtvaitCf     T. 
1  G.  4.  Page  632 

6.  A  testator  having  an  estate  which 
had  been  conveved  by  the  settle- 
ment on  his  first  marriage,    to 
trustees  to  the  use  of  himself  for 
Vol.  m. 


life,  remainder  to  his  first  and 
other  sons,  successively,  in  tail 
male;  and  having  one  son  and 
two  daughters  bv  Jiis  first  mar- 
riage, shortly  after  his  second 
marriage  made  his  will,  and  devised 
to  his  son  all  his  manors,  &c.  and 
personal  property  subject  to  the 
pajnnent  of  his  debts  and  legacies; 
but  in  case  his  son  should  depart 
this  life  without  issue  male,  or  in 
case  of  failure  of  issue  male  of  the 
testator's  body,  he  bequeathed  to 
all  and  ever^  his  daughters  who 
should  be  livmg  at  the  time  of  his 
death,  or  bom  in  due  time  after- 
wards, 40,000^.  equally  to  be  di- 
vided amongst  them,  m  addition 
to  what  they  might  be.  entitled  to 
under  the  marriage  settlements  of 
their  respective  mothers;  and  if 
only  one  daughter,  he  bequeathed 
20,000/.  to  her ;  he  then  charged  his 
estates  with  the  payment  of  these 
sums,  and  devised  them  to  A.  and 
B.f  their  heirs,  &c.  without  im- 
peachment of  waste,  upon  trust, 
by  sale  or  mortgage  to  raisei  a 
sufficient  sum  to  pay  those  lega- 
cies with  interest;  and  he  then 
devised  the  remainder  of  his  lands, 
manors,  &c.  as  should  not  be  sold 
by  the  trustees  for  that  purpose, 
for  want,  or  in  failure  of  issue 
male  of  his  body,  as  aforesaid,  unto 
his  brother  for  Hfe,  with  different 
remainders  over.  The  testator 
had  no  children  by  the  second 
marriage,  and  his  only  son  by  the 
first  marriage,  having  died  mider 
age,  unmarried,  and  without  issue : 
Held,  that  the  surviving  daugh- 
ers  took  no  estate,  by  descent,  in 
the  hereditaments  devised  by  the 
will ;  and,  secondly,  that  if  the 
devise  to  A.  and  £•  had  been  of 
a  power  to  raise  money  by  sale, 
and  not  of  a  legal  estate,  that  the 
testator's  brotiber  would  have 
taken  an  estate  for  life  with  re- 
mainders over ;  and  thirdly,  that 
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under  the  will  A.  and  B.  took  an  | 
estate  in  fee.  Sandford  and  Others 
V.  Irbi/  and   Others,  T.   1  G.  4. 

Page  654? 

DISCLAIMER. 

A  devisee  in  fee  may  by  deed  without 
matter  of  record  disclaim  the 
estate  devised.  ToU)nson  v.  Tic- 
heU  and  Another,  M.60G.3.     31 

EJECTMENT. 

1.  The  Court  will  not  stay  the  pro- 
ceedings in  an  ejectment  until  the 
taxed  costs  of  a  suit  in  equity, 
brought  by  the  same  party  for  the 
recovery  of  the  same  premises, 
are  paid.  Doe,  Dem*  Williams^  v. 
Winch  and  Others^  E.  1  G.  4.  602 

2.  To  entitle  joint  tenants  to  reco- 
ver in  ejectment  against  a  tenant 
from  year  to  year,  the  notice  to 
quit  must  be  signed  by  all  the 
joint  tenants  at  the  time  it  is 
served ;  but  if  the  notice  be  ^ven 
by  an  agent  it  Is  sufficient,  if  his 
authority  be  subsequently  recog- 
nised ;  and  therefore,  where  such 
notice  was  given  by  an  agent 
under  a  written  authority,  which 
at  the  time  of  the  service  of  the 
notice  had  been  signed  only  by 
some  of  the  several  joint  tenants, 

I  but  afterwards  was  signed  by  all 
the  others :  Held,  that  the  subse- 
quent recognition  was  sufficient  to 
give  validity  to  the  authority  from 
the  beginning,  and  that  the  notice 
tp  quit  was  therefore  sufficient. 
GoodtiUe,  Dtm.  King,  v.  Wood- 
ioard,  T.  1  G.  4.  689 

ESCAPE. 

The  sheriff  having,  within  a  liberty 
where  particular  officers  had  the 
exclusive  privilege  of  executing 
all  process,  arrested  a  defendant 
upon  a  ca.  sa.  in  which  there  was 
not  any  non-omittas  clause,  suf-  I 


EVIDENCE. 

fered  him  to  ro  at  large  before 
his  removal  from  the  liberty: 
Held,  that  he  waa  liable  in  an 
action  for  an  escape.  Piggait  v. 
fVilkesy  E.IG.^  Page  502 

EVIDENCE. 

1.  Two  divisions  vritliin  a  parish  bd 
separate  overseera  and  separate 
rates,  and  managed  their  poor 
separately;  but  at  the  end  of 
every  year,  in  nuiking  up  their 
accounts,  the  overseers  of  the 
one  (if  they  had  any  money  in 
hand)  paid  the  balance  over  to 
the  overseers  of  the  other:  Held, 
that  this  was  in  effect  one  ]oint 
parochial  account;  and  that  all 
the  overseers  were  to  be  conM- 
dered  as  joint  overseers  of  the 
parish  at  large :  held,  also,  that 
where  a  payment  has  been  made 
by  a  party  at  the  sole  request  of 
one  overseer,  and  without  the 
knowledge  of  the  others,  and  no 
demand  is  made  upon  them  till 
afler  they  are  out  of  office,  it  is  a 
question  proper  for  the  jury,  to 
say  whether,  under  these  special 
circumstances,  the  party  ought 
not  to  be  considered  as  hating 
relied  upon  the  sole  responsibility 
of  the  overseer  at  whose  request 
the  payment  was  made.  MaUa% 
V.  Vickerstafy  M.60G.S.  89 

9,  The  exammation  of  a  soldier, 
taken  under  the  mutiny  act,  is  to  be 
received  as  evidence  as  to  his  set- 
tlement, even  though  he  be  dead, 
or  absent  fVom  the  kingdom,  at 
the  time  when  the  appeaJ  is  tried. 
M.  60  G.  3.  121 

3.  An  entrain  the  public  books  of  a 
corporation  is  not  evidence  for 
them,  unless  it  be  an  entry  of  a 
public  nature.  Marriage  v.  iaio 
rence,  M.  60  G.  3.  142 

4.  Where  a  promitsonr  note»  on  the 
face  of  it,  purported  to  be  payable 
On  demand,  jMtfoI  evidence  is  not 

admis* 
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admissible  to  shew,  that  at  the 
time  of  making  it,  it  was  apreed 
that  it  should  not  be  payable  till 
after  the  decease  of  the  maker. 
Woodhridge  v.  Spooner  and  Wife, 
Executrix,  M.  60  G.  3.   Page  233 

5.  Where  a  loss  had  been  settled 
upon  a  policy  of  insurance  against 
fire  in  the  year  1813,  and  upon 
a  trial  in  the  year  1819,  the  plain- 
tiff, in  an  action  for  libel  charging 
him  with  having  made  fraudulent 
claims  upon  the  insurance  com- 
pany. With  repect  so  such  loss, 
called  their  agent,  who  stated, 
that  the  policy  was  returned  to 
him  after  the  fire,  and  that  he 
had  it  in  possession  then,  and 
afterwards,  when  the  plaintiff  made 
a  larger  insurance  with  the  com- 
pany ;  that  upon  the  loss  having 
oeen  settled  the  old  policy  became 
en  useless  paper,  that  he  did  not 
know  what  had  become  of  it,  but 
he  believed  he  had  returned 
it  to  the  plaintiff.  The  clerk 
to  the  plaintiff's  attorney  then 
proved,  that  within  a  few  days 
of  the  trial,  he  went  to  the  plain- 
tiff's house  to  search  for  the  po- 
licy, when  the  plaintiff  shewed 
every  drawer  where  he  usually 
kept  his  papers :  that  he  exa- 
mined such  drawers,  and  everjr 
other  place  where  he  thought  it 
likely  -to  find  such  a  paper,  with- 
out finding  it :  Held,  that  this  was 
sufficient  to  entitle  the  plaintiff  to 
give  secondary  evidence  of  the 
contents  of  the  policy.  Brexvster 
V.  Seweil,  H.  60  G.  3.  and  1  G.  4-. 

296 

6.  Where,  upon  the  letting  of  pre- 
mises to  a  tenant,  a  memorandum 
of  agreement  was  drawn  up,  the 
terms  of  which  were  read  over, 
and  assented  to  by  him,  and  it 
was  then  agreed  that  he  should 
on  a  future  day  bring  a  surety  and 
sign  the  agreement,  neither  of 
which  he  ever  did:  Held,  that 
the   memorandum   was    not   an 


agreement,  but  a  mere  unaccepted 
proposal,  and  that  the  terms  *of 
the  letting,  therefore,  might  be 
proved  by  parol  evidence.  Doe, 
dem.  Bingham  and  Others,  v.  Cart* 
Wright,  H.  60  G.  8.  and  1  O.  4. 

Pace  S26 

?•  In  an  action  against  a  gamekeeper 
for  a  penalty  for  using  a  gun  to 
kill  game,  without  being  qualified; 
evidence  of  the  real  title  to  the 
manor  is  admissible  for  the  pur- 
pose of  negativing  the  existence 
of  a  colourable  tide  in  the  person 
under  whom  the  defendant  claims 
to  act. 

Entries  in  the  books  of  the  clerk 
of  the  peace  of  deputations,  for- 
merly granted  to  gamekeepers  by 
the  real  owner  of  the  manor,  are 
also  evidence  to  shew  that  mano- 
rial rights  were  publicly  exercised 
by  him,  and  that  the  person  whose 
title  was  set  up  by  the  defendant, 
knew  that  he  had  not  any  title 
whatever.  Hunt  v.  Andrews,  //. 
60G.  3.  and  1  G.  4.  341 

8.  Where  the  mother  of  an  appren- 
tice, whose  time  had  not  expired, 
applied  to  bis  master  to  give  him 
up  to  her,  and  the  master  having 
consented  to  it,  and  all  having 
agreed  to  part,  the  apprentice 
went  away;  but  the  indenture, 
which  was  in  the  hands  of  a  third 
person,  was  never  applied  for,  or 
given  up :  Held,  that  the  appren- 
ticeship was  not  put  an  end  to  by 
this  agreement,  although  the  mas- 
ter said,  that  he  would  have  given 
up  the  indenture  if  he  had  had  it 
in  his  possession  at  the  time,  and 
afterwards  refused  to  take  back 
the  apprentice.  Secondly,  where 
an  unstamped  indenture  recited, 
that  a  premium  of  12/«  had  been 
paid ;  but  added,  that  it  was  paid 
out  of  a  charitable  donation  ftmd 
belonging  to  the  parish,  and  the 
master  being  called,  proved  that 
the  premium  had  been  paid  by 
the  parish  officers,  who  told  him 
S  £  2  at 
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at  the  time  of  fsjing  it,  that  it 
was  charity  money:  Held,  that 
the  fiict  of  payment  being  proved, 
the  recital  in  the  indenture,  and 
the  declaration  of  the  parish  offi- 
cers, were  not  admissible  in  evi- 
dence, so  as  to  bring  the  case 
within  the  exception  in  the  44  G.  3. 
c.  98.  s.  190.,  and  that  the  inden- 
ture, being  unstamped,  was  void. 
Semble,  that  a  charitable  dona- 
tion fund,  belonging  to  a  parish, 
is  a  public  charity  within  such  ex- 
ception. Rex  V.  Inhabitants  of 
Skejington,  H.  60  G.  3.  and 
1  G.  4f.  Page  382 

9.  Upon  an  indictment  against  A. 
B.  and  others  for  unlawfully 
meeting  together,  with  persons 
unknown,  lor  the  purpose  of  ex- 
citing discontent  and  disaffection, 
it  was  held,  {A,  B.  having  pre- 
sided at  this  meeting,)  that  resolu- 
tions, passed  at  a  former  meeting 
assembled  a  short  time  before  in 
a  distant  place,  and  at  which  A. 
B.  also  presided,  and  the  avowed 
object  of  which  meeting  was  that 
of  the  meeting  mentioned  in  the 
indictment,  were  admissible  in  evi- 
dence, to  shew  the  intention  of 
A.  B.  in  assembling  and  attending 
the  meeting  in  question. 

Secondly,  a  copy  of  these  reso- 
lutions, delivered  by  A.  B.  to  the 
witness  at  the  time  of  the  former 
meeting  as  the  resolutions  then 
intended  to  be  proposed,  and 
which  corresponded  with  those 
which  the  witness  heard  read  from 
a  written  paper,  is  admissible 
without  producing  the  original. 

Thirdly,  large  bodies  of  men 
having  come  to  this  meeting  from 
a  distance,  marching  in  regular  or- 
der, resembling  a  military  march, 
it  was  held  to  be  admissible  evi- 
dence, to  shew  the  character  and 
intention  of  the  meeting,  that 
witliin  two  days  of  the  same,  con- 
siderable numbers  were  seen  train- 
ing and  drilling  before  day-break, 


at  a  place  from  which  one  of 
these  bodies  had  come  to  the 
meeting ;  and  that  on  their  disco- 
vering the  persons  who  saw  them, 
they  ill-treated  them,  and  forced 
one  of  them  to  take  an  oath  never 
to  be  a  king's  man  again : 

Held,  also,  that  it  was  admis- 
sible to  shew  in  evidence,  for  the 
same  purpose,  that  another  body 
of  men,  in  their  progress  to  the 
meeting,  on  passmg  the  house  of 
the  person  who  had  been  so  ill- 
treated,  expressed  their  disappro- 
bation of  his  conduct  by  hisung. 

Parol  evidence  of  inscriptions 
and  devices  on  bazmers  and  dags 
displayed  at  a  meeting,  is  admis- 
sible without  producmg  the  ori- 
ginals. 

Upon  such  an  indictment,  evi- 
dence of  the  supposed  misconduct 
of  those  who  dispersed  the  meet- 
ing, is  not  admissible.  Rex  v.  Hunt 
and  Others,  E.  1  G.  4.     Page  566 

10.  An  agreement  in  writing,  un- 
stamped, for  the  letting  a  tene- 
ment at  a  certain  rent,  having 
been  lost :  Held,  that  parol  evi- 
dence of  its  contents  was  not  ad- 
missible, for  the  sake  of  proving 
thereby  the  value  of  the  tenement 
Rex  V.  Castle  Morttniy  E.  1  G,  4. 
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11.  Declaration  in  assumpsit  stated 
as  a  breach,   that  the  defendant 
did  not  diligently  and  sufficiently 
make  a  search   at    the  Bank  of 
England,    to    ascertain    whether 
certain  stock  was  standing  in  the 
name  of  certain  persons,  the  de- 
fendant having  been  employed  as 
an  attorney  so  to  do  :  llie  omis- 
sion to  search  took    place  more 
than    six    vears    before     action 
brought,  although  it  was  not  dis- 
covered by  the  plaintiff  till  within 
the  six  years :   Held,   the  statute 
of  limitations  having  been  pleaded, 
that  upon  this  form  of  declaration 
the  plaintiff  was  not  entitled  to 
recover. 

On 


EVIDENCE. 


EXECUTOR. 


ns 


On  the  discovery  being  made, 
the  defendant  saia  the  nep-lect 
arose  from  the  omission  of  his 
clerk,  and  that  he  was  responsible : 
Held,  that  upon  this  record  such 
an  acknowledgment  was  not  suf- 
ficient. Short  V.  McCarthy,  T. 
1  G.  4.  Page  626 

12.  Devise  to  //.  2).  for  life,  with 
remainder  to  the  first  son  of  C. 
D.  in  tail  male,  and  in  default  of 
issue,  to  his  second  son  in  tail 
male,  and  in  default  of  his  issue, 
to  the  third,  fourth,  fifth,  and 
sixth  sons,  in  tail  male,  severally, 
and  successively,  in  remainder 
one  after  another  in  order  and 
course  as  they  respectively  should 
be  in  seniority  of  age  and  priority 
of  birth  ;  the  several  and  respect- 
ive heirs  male  of  all  and  every 
son,  every  elder  of  such  sons  and 
his  heirs  male,  being  preferred  to 
and  to  take  before  the  younger ; 
and  in  default  of  such  issue,  then 
to  the  first,  second,  third,  fourth, 
and  all,  &c.  the  daughters  of  C. 
D.  and  their  issue  severally,  suc- 
cessively, and  in  remainder,  &c. 
as  in  the  limitation  to  the  sons, 
the  elder  being  always  preferred 
to  and  to  take  before  the  younger ; 
and  in  default  of  any  such  issue, 
then  to  G.  i/.,  the  eldest  son  of 
r.  H.  of  Nottingham^  for  life, 
with  limitation  to  his  first  and 
other  sons  and  daughters,  similar 
to  those  to  the  children  of  C.  D, ; 
and  in  default  of  such  issue,  to 
•/.  H.,  the  third  son  of  T.  H.  of 
Nottingham,  for  life,  with  remain- 
der to  liis  children,  as  in  the  pre- 
ceding limitations.  S.  H.  was,  in 
fact,  the  third,  and  «/.  H.  the  se- 
cond son  of  J*.  H.  of  Nolting' 
ham  :  Held,  that  evidence  of  the 
state  of  the  testator's  family,  and 
other  circumstances,  was  admis- 
sible, to  shew  whether  he  had 
mistaken  the  name  of  the  devisee 
or  not ;  and;  upon  such  evidence 


being  given,  that  it  became  a  ques- 
tion of  fact  for  the  jury,  whether 
the  mistake  was  in  the  name  or 
in  the  description.  Doe,  dem,  Le 
Chevalier,  v.  Huthtoaite,  T.  1  G.4. 

Page  632 
13.  Where  a  builder,  having  taken 
ground  on  a  building  lease,  at  the 
ground-rent  of  108/.,  assigned 
over  his  lease  to  A.  for  a  sum 
considerably  exceeding  the  then 
value  of  the  premises,  and  at  the 
same  time  took  a  lease  from  A.  at 
an  increased  rent  of  395/.  and 
containing  the  same  covenants  for 
building  as  the  original  lease,  to- 
gether with  a  stipmation  of  being 
allowed  to  repurchase  the  lease 
at  the  same  sum  for  which  it  was 
assigned  by  him  to  A.:  Held, 
that,  under  these  circumstances^ 
it  was  properly  lefl  to  the  jury  to 
say,  whether  tliis  was  a  purchase 
or  an  usurious  loan,  and  the  jury 
having  found  it  to  be  the  latter, 
the  Court  refused  to  disturb  the 
verdict.  Doe,  dem.  Grimes  and 
Others,  Assignees  of  Hammond  a 
Bankrupt,  v.  Gooch,    T*  1  G.  4. 
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EXECUTORS, 

See  Costs,  1. 

One  of  two  executors  having  alone 
proved  the  will,  and  received  a 
debt  due  to  the  testator,  which  by 
his  will  was  appropriated  to  the 
payment  of  specific  legacies  to  his 
grandchildren,  with  interest  there- 
on, and  afterwards  permitted  the 
money  to  be  lent  out  to  a  third 
person,  by  whom  it  was  paid  to 
A,;  A.,  on  being  applied  to  by 
the  executor,  acknowledged  that 
he  had  received  the  money,  and 
that  it  belonged  to  the  testator's 
grandchildren,  but  refused  to  pay 
it  over  to  the  executor:  Held, 
that  both  executors  might  join  in 
3E  3  an 
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GUARANTEE. 


an  action  brought  to  recover  the 
money  against  A. 

Held,  also,  that  it  does  not 
amount  to  a  devastaTit  if  an  exe- 
cutor lends  out  on  private  security 
money  belonging  to  the  testator, 
but  not  Wanted  For  the  immediate 
uses  of  the  will ;  provided  he  ex- 
ercises a  fair  and  reasonable  dis- 
cretion on  the  subject.  Webster 
and  Another^  Executor  and  Exe- 
cutrix  qf  Heatley,  v.  Spencer^  H. 
60  G.  3«  and  1 G.  4.         Page  360 

FINE. 

To  avoid  a  fine,  a  husband  claimine  in 
right  of  his  wife,  must  enter  wiUiin 
five  years  afler  his  title  accrues. 

By  deed  an  estate  was  settled, 
after  several  preceding  estates 
tail)  to  the  use  of  all  and  every 
the  nearest  of  kin  in  equal  de- 

free  to  D.  Af.,   at  the  time  of 
er  decease  without  issue  of  the 
name  of  Brefooer:   Held,   that  a 

SersoA  who  at  the  time  of  D.  M.'s 
eath  was  her  nearest  of  kiui  born 
with  the  name  of  Brevoer^  but  who 
was  not  her  nearest  of  kin,  and 
who  had,  previous  to  D.  M.'s 
death,  married  and  assumed  her 
husband's  name,  was  not  en- 
titled to  take  under  this  clause 
in  the  deed.  Doe^  detn.  Wright^ 
v.  Plumptrey  H.  60  G.  3.  and 
1  G.  4.  474? 

FORFEITURE, 
See  CoPTHOLD,  3. 

FRAUDS,  STATUTE  OF, 

See  Will. 

1,  Where  a  vendee  verbally  agreed 
at  a  public  market  with  the  agent 
of  the  vendor  to  purchase  twelve 
bushels  of  tares,  (then  in  vendor's 
possession,  constituting  part  of  a 
larger  quantity  in  bulk,)  to  re- 
main in  vendor's  possession  till 
called  for ;  and  the  agent,  on  his 


return  home,  messtired  the  twelve 
bushels,  and  set  them  apart  for 
the  vendee  :  Held,  that  this  did 
not  amount  to  an  acceptance  by 
the  latter,  so  as  to  take  the  case 
out  of  the  17th  section  of  the  sta- 
tute of  frauds.  Howe  v.  Palmer^ 
H.QOG.S.  and  1  G.  4.  Page  321 
2«  A.  agreed  to  purchase  a  horse 
from  B.  for  ready  money,  and  to 
take  him  within  a  time  agreed 
upon.  About  the  expiration  of 
that  timoj  A.  rode  the  horse,  and 
gave  directions  as  to  its  treat- 
ment»  &c.,  but  requested  that  it 
might  remain  in  ^.'s  possession 
for  a  further  time,  at  the  expira- 
tion of  which  he  pronus^  to 
fetch  it  away  and  pay  the  price ; 
to  this  B*  assented.  The  horse 
died  before  A»  paid  the  price  or 
took  it  away:  Held,  that  there 
was  no  acceptance  of  the  horse 
within  the  meaning  of  the  statute 
of  frauds.  TenkpeH  v.  FitMgeraH 
r.  1G.4,  680 

FREIGHT, 
SeehiKtff  % 

GAMEKEEPER, 

See  EviDENCB,  7- 

GUARANTEE. 

A  guarantee  of  the  pajrment  cHA.B. 
to  the  extent  of  60^.  at  quar- 
terly account,  bill  two  months, 
for  goods  to  be  purchased  by  him 
of  the  plaintiff,  is  not  a  continuing 
or  standing  guarantee  to  that  ex- 
tent for  goods  to  be  at  any  time 
supplied  to  A.B.  until  the  credit 
is  recalled.  Melville  and  Aneiker^ 
V.  Haydeny  E,IG,4%  593 

HABEAS  CORPUS, 
See  I^ltACTiCEy  14.  26. 


INSOLVENT  DEBTOR. 
raOHWAY. 

An  order  for  atoppiiig  up  an  unne' 
cessary  highway  under  55  G.  3. 
c.  6S.  «.2.  must  be  made  at  a  spe- 
cial  sessions,  and  that  fact  must 
appear  on  the  face  of  the  order. 
Bmc  v.  Sheppard,  H.  60  G.  3.  and 
1  G.  1.  Page  414 

INDICTMENT. 
Upon  an  indictment  far  an  astault 
upon  E.E.,  it  it  sulficient  to  prove 
that  an  aasault  was  committed 
upon  a  person  bearing  that  name, 
although  it  appear  mat  two  per- 
sons bore  the  same  name,  £.  £. 
the  elder  and  E.  E.  the  younger. 
Rex  y.  Peace,  E.IG.^.  579 

INNKEEPER, 
See  Post-horse  Duty. 
A  house  of  public  entertainment  in 
London,  where  beds,  provisions, 
8tc,  are  furnished  for  all  persons 
paying  for  the  same,  but  which 
was  merely  called  a  tavern  and 
colFee-house,  and  was  not  fre- 
quented by  stage-coaches  and 
waggons  from  the  country,  and 
whi^  had  na  stables  belonging  to 
it,  is  to  be  considered  an  inn,  and 
the  owner  is  subject  to  the  liabi- 
lities of  innkeepers,  and  has  a  lien 
on  the  goods  of  his  guest  for  the 
payment  of  bisbiU,  and  that  even 
where  the  guest  did  not  appear 
to  have  been  a  traveller,  b>it  one 
who  had  previously  resided  in 
furnished  lodgings  in  London. 
Thompton  v.  Lacy,  H.  60  G.  3. 
andlG.4.  283 

INSOLVENT  DEBTOR. 
A  plea  of  discharge  under  the  in- 
solvent debtors'  act  is  no  bar  to 
an  action  of  trespass  for  mesne 
profits,  even  though  accruing  be- 
fore the  discharge.  Llot/d  v.  Ped, 
H.  60  G.  9.  and  1  G.  4.  407 


INSURANCE. 

The  captain  of  a  Spanith  ship,  in 
order  to  prevent  a  quantity  of 
dollars  from  falling  into  the  hands 
of  an  enemy,  by  whom  he  was 
about  to  be  attacked,  threw  the 
same  into  the  sea,  uid  was  im- 
mediately afterwards  captured: 
Held,  in  an  action  upoa  a  policy 
of  insurance  upon  Spanish  pro- 
perty, subscribed  by  BritUh  un- 
derwriters, who  at  the  time  of 
effecting  the  policy  knew  that  the 
assured  were  Spantardt,  and  that 
Spain  was  at  war  with  the  state 
to  whom  the  capturing  vessel  be- 
longed, tliat  this  was  a  lota  by 
jettison  ;  that  term  in  a  policy  of 
msurance  liignifying  anv  throwing 
overboard  of  thecargo  for  a  justifi- 
able cause  ;  secondTy,  that  it  n 


a  loss  by  enemies ;  and,  thirdly, 
if  not  by  jettison,  in  the  strictest 
sense,  that  it  was  something  of 
the  same  kind ;  and,  ther^rre, 
came  within  the  words  "  all  other 
losses  and  misfortunes."  Butler  t. 
midman,  H.  60  G.  S.  and  1  G.  4. 
Page  398 

JUSTICES. 

1.  The  acts  of  a  jutice  of  the  peace 
who  has  not  duly  qualifiea,  are 
not  absolutely  void;  and,  there- 
fore, persons  seizing  goods  under 
a  warrant  of  distress,  signed  by  a 
justice  who  had  not  taken  the 
oaths  at  the  general  sessions,  nor 
delivered  in  the  certificate  re- 
quired, are  not  trespassers.  Mar- 
eate  Pier  Company  v.  Hannam, 
M.  60  G.  3  266 

2.  TVhete  a  criminal  information  is 
applied  for  gainst  a  magistrate, 
the  question  for  the  Court  is  not 
whether  the  act  done  be  found  on 
investigation  to  be  strictly  right 
or  not,  but  whether  it  proceeded 
from  an  unjust,  expressive,  or 
corrupt  motive,  (amongst  which 
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fear  and  &vour  are  generally  in< 
eluded,)  or  from  nustalce  or  error 
onlv.  ^  tbe  latter  case,  the  Court 
will  not  grant  the  rule.  Secondly, 
in  the  investigation  of  a  charge  of 
felony  before  a  magistrate,  an  at- 
tomey  is  only  as  a  matter  of  cour- 
teiy  permitted,  but  has  no  right 
to  be  present;  nor  can  he  com- 
ment on  the  evidence  so  as  to 
apply  the  lav  to  it,  unless  he  be 
requested   by  the  m^istrate  to 

S've  his  opinion  and  advice  upon 
e  case.  lUx  v.  Borron,  Esq. 
H.  60  6.  3.  and  1  G.  4.  Page  432 
9.  A  warrant  for  the  commitment  of 
the  putative  father  of  a  bastard 
chili^  until  he  should  pay  a  sum  due 
for  the  maintenance  of  the  child 
and  legal  accrued  fees,  or  until 
he  should  be  otherwise  delivered 
by  due  course  of  law,  is  bod,  the 
ntaeistrate  not  being  authorised 
under  49  G.  3.  c.  68.  i.  3.  to  make 
■uch  a  warrant.  Robson  v.  Spear- 
man, £.10. 4,  493 

LAND-TAX. 

A  plea  In  bar  in  replevin  stated,  that 
divers  BumB  of  money  amounting 
to  a  certain  sum,  had  been,  from 
time  to  time,  duly  assessed  and 
rated  upon  the  premises  for  land- 
tax,  and  from  time  to  time  paid 
by  the  plaintiff,  wherefore  he  de- 
ducted the  said  sum,  being  the 
nmount  of  the  tax  which  defend- 
ant, as  landlord,  was  liable  to 
bear  in  respect  of  the  rent :  Held, 
that  this  plea  was  bad,  for  not 
stating  the  specific  periods  for 
which  the  respective  sums  were 
assessed  or  paid,  and  in  not  stat- 
ing that  the  payment  was  made 
after  the  rent  distrained  for  had 
accrued,  or  was  accruing,  Slubbs 
y.Parsom,  £.  1  G.i.  516 


USEL. 

LANDLORD  AND  TENANT, 
See  Pbactice,  IS. 

A  tenant  whose  standing  com  and 
growing  crops  have  been  Mised 
u  a  distress  for  rent  before  they 
vere  ripe,  cannot  maintain  in 
action  upon  the  case  under2  W.k 
M.  S.  1.  c.  5.  against  the  landlord 
or  his  bailib  for  selling  the  saiae 
before  five  days,  or  a  reason- 
sble  time  have  elapsed  after  the 
seizure,  such  sale  being  wh^ 
void.  Omen  v.  JLegh  and  Anothtr, 
H.  60  G.  S.  and  1  G.4.  Page  470 

LEASE. 
A  lease  by  the  warden  and  poor  of 
an  hospital,  under  the  corporaliaa 
seal,  made  before  the  expirUtMi 
of  a  former  lease,  to  a  lenee, 
who  then  had  ooly  a  part  mtereit 
in  the  first  lease,  but  to  whom  the 
entire  interest  was  asugned  widiin 
three  years  afterwards.  Is  bindine 
upon  the  succeedine  warden  ido 
poor  of  the  hospitiu.  GmmbrS 
V.  Roper,  T.  1  G.  4.  711 

LIBEL. 

1.  The  statute  9  &  10  W.S.  c3l 
has  not  altered  the  common  la*. 
as  to  the  offence  of  blasphemy, 
but  only  given  a  cumulative  pu- 
nishment. It  is,  therefore,  (till 
an  offence  at  the  common  law  to 
publish  a  blasphemous  libel.  Au 
V.  Carlile,  M.  60  G.  3.  161 

2.  It  is  not  lawful  to  publish  even  t 
correct  account  of  the  proceed- 
ings in  8  court  of  justice,  if  such 
an  account  contain  matter  ofi 
scandalous,  blasphemous,  or  io- 
decent  nature.  Rex  v.  ^Vaiy 
Curlite,  A/.  60  G.  3.  167 

3.  Declaration  for  a  libel  conceni> 
ing  the  plaintiff  in  his  professioo 
as  an  attorney.  The  libel  begin, 
"  shameful  conduct  of  an  attor- 
ney," and  then  proceeded  to  give 

an 


UEN. 


LIMITATIONg.         ?» 


Im  account  of  proceedings  in  a 
court  of  law,  which  contained 
matter  injurious  to  the  plaintiff's 
professional  character.  The  de- 
fendant pleaded  that  the  supposed 
libel  contained  a  true  account  of 
the  proceedings  in  the  court  of 
law :  Held,  after  verdict  for  the 
defendant,  that  the  plea  was  bad, 
inasmuch  as  the  words  <<  shame- 
ful conduct  of  an  attorney"  form- 
ed no  part  of  the  proceedings  in 
the  court  of  law,  and  that  the 
plaintiff  was  therefore  entitled  to 
judgment. 

Quaere,  Whether  it  be  lawful 
to  publish  proceedings  of  a  court 
of  law  containing  matter  defama- 
tory of  a  person  neither  a  party 
to  the  suit  nor  present  at  the  time 
of  the  enquiry.  Lexiois,  Gent.  v. 
Clement,  T.  1  G.  4.  Page  702 
4.  Qusre,  Whether  the  mere  writing 
of  a  libel,  with  intent  to  excite 
hatred  and  contempt  of  the  king's 
government,  be  an  indictable  of- 
fence. Assuming  that  the  offence 
is  not  complete  until  publication, 
query,  whether  it  can  be  tried  in 
any  county  but  in  that  where  the 
publication  took  place. 

Defendant  was  indicted  for 
publishing  a  libel  in  the  county 
of  L, ;  the  writing  was  dated  from 
that  county,  and  the  defendant 
was  seen  there  both  on  the  day  of 
the  date  and  the  day  following ; 
and  the  letter  was  received  by  A, 
from  B.  in  the  county  of  AT., 
open,  accompanied  with  written 
directions  to  B.  to  forward  it  to 
A.  for  publication.  Query,  whe- 
ther this  was  evidence  to  go  to  the 
jury  of  an  actual  publication  in 
Xr.  Rex  V.  Burdett,  Bart,,  T. 
1  G.  4.  717 

LIBERTY, 
See  Escape. 

LIEN. 
1.  A  house  of  public  entertainment 


in  London,  where  beds,  prori- 
sions,  &c.  are  furnished  for  all 
persons  paying  for  the  same,  but 
which  was  merely  called  a  tavern 
and  coffee-house,  and  was  not 
frequented  by  stage-coaches  and 
waffgons  from  the  country,  and 
which  had  no  stables  belonging  to 
it,  is  to  be  considered  an  inn,  and 
the  owner  is  subject  to  the  liabi- 
lities of  innkeepers,  and  has  a  lien 
on  the  goods  of  his  guest  for  the 
payment  of  his  bill,  and  that  even 
where  the  guest  did  not  appear 
to  have  been  a  traveller,  but  one 
who  had  previously  resided  in 
furnished  lodgings  in  London. 
Thompson  v.  Lacy,  H*  60  G.  5. 
and  1  G.  4.  Page  28S 

2.  Where  the  owner  of  a  ship,  hav- 
ing a  lien  on  the  goods  until  the 
deUvery  of  good  and  approved 
bills  for  freight,  took  a  bill  of  ex- 
change in  payment,  and,  though 
he  objected  to  it  at  the  time,  af- 
terwards negotiated  it :  Held, 
that  such  negotiation  amounted 
to  an  approval  of  the  bill  by  him, 
and  that  it  was  a  relinquishment 
of  his  lien  on  the  goods.  Horn" 
castle  and  Another  v.  Farran,  E* 
1G.4.  497 

LIMITATION  OF  ACTIONS, 

See  CoNSTABLs. 

LIMITATIONS,   STATUTE  OF. 

1.  Where,  in  a  deed  between  de- 
fendants and  a  third  person,  de- 
fendants acknowledged,  within  six 
years,  the  existence  of  a  debt,  and 
the  plaint]  fl&  were  wholly  strangers 
to  the  deed :  Held,  this  was  suf- 
ficient to  take  the  case  out  of  the 
statute  of  limit'-.tions.  Mouniste- 
phen  V.Brooke,  Af.   T.  60  G.  3. 

141 

2.  Where  A»,  under  a  contract  to 
deliver  spring  wheat,  had  deli- 
vered to  B.  winter  wheat,  and  B., 
having  pgain  sold  the  same,  as 

sprinj^ 
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ppring  wheat,  had,  in  ponge- 
quence,  been  compelled,  after  a 
«uit  in  Scotland  which  lasted  many 
years,  tQ  pay  damages  to  the 
vendee>  and  afterwards  £.  brought 
an  action  of  assumpsit  against  A> 
for  bi^  breach  of  contract,  alleg- 
ing as  special  damage,  die  da- 
mages so  recovered :  Held,  that 
aldiough  such  special  damage  bad 
occurred  within  six  years  before 
the  commencement  of  the  action 
by  ^.  against  A.^  yet  that  the 
breach  of  contract,  which,  in  as- 
lumpiit,  was  the  gist  of  the  ac- 
tion, having  occurred  and  become 
known  to  B*  more  than  six  years 
before  that  period.  A-  might  pro- 
perly pleaa  actio  non  accrevit 
mfVa  sex  annos.  Battle^  v.  Faulk- 
ner and  Another,  H.  60  G.  3,  and 
1  G.  ♦,  Page  288 

S«  To  a  declaration  in  an  action  on 
the  case  founded  in  tort,  a  plea  of 
not  guilty  of  the  grievances  men- 
tioned in  declaration  within  six 
years  is  bad  upon  special  demur- 
rer. Dviter  v.  Baitj^Cy  H.  60  G.  3. 
and  1  G.  4.  448 

4t  Declaration  in  assumpsit  stated 
as  a  breach,  that  the  defendant 
did  not  diligently  and  sufficiently 
make  a  search  at  the  Bank  of 
England  to  ascertain  whether  cer- 
tain stock  was  standing  in  the 
name  of  certain  persons,  the  de- 
fendant having  been  employed  as 
an  attorney  so  to  do  :  The  omis- 
sion to  search  took  place  more 
than  six  years  before  action 
brought,  although  it  was  not  dis- 
covered by  the  plaintifP  till  within 
the  six  years  :  Held,  the  statute 
of  limitations  having  been  plead- 
ed, that  upon  this  form  of  declar- 
ation, the  plaintiff  was  not  entitled 
to  recover. 

On  the  discovery  being  made, 
the  defendant  said  the  neglect 
arose  from  the  omission  of  his 
clerk,  and  that  he  was  respon- 
sible:   Held,  that  upon  this  re- 


oord  suoh  aa  »cknow)edgi»ent«u 
not  sufficient*  Short  v.  M^CaHky^ 
r.  1G.4.  Psge626 

LONDON, 

See  Corporation,  5. 

MANDAMUS. 

A  vn-it  of  mandamus  to  a  corpora- 
tion, commanding  them  to  pay  a 
poor's  rate,  omitted  to  state  that 
the  defendants  had  no  effects  upon 
which  a  distress  could  be  levied : 
Held,  that  this  was  a  fatal  objec- 
tion to  the  writ,  and  might  be 
taken  after  the  return,  or  at  anj 
time  before  the  issuing  of  the 
peremptory  mandamus. 

Quasre,  whether,  in  such  a  case,  a 
mandamus  will  lie.  RexY.Marpie 
Pier  Company,  M.  60  G.  S.    220 

MARKET. 

An  act  of  parliament,  the  preamble 
of  which  recited  the  grant  of  a 
market,  and  that  it  was  expedient 
that  provision  should  be  made 
for  the  better  regulating  of  the 
market,  and  for  the  more  easy 
collection  of  the  tolls  and  dues 
payable  in  the  market,  enacted, 
<<  That  it  should  be  lawful  for 
the  owner  of  the  market  to  take 
from  all  persons  who  should  place, 
pitch,  or  expose  for  sale  widiin 
any  part  of  the  market  any  fruits, 
&c.  all  such  tolls  as  are  usual! j 
collected  or  taken  within  the  said 
market,  or  which  are  payable  for 
or  in  respect  of  the  same :  Held, 
that  the  owner  of  the  market,  al- 
though not  entitled  at  commoo 
law,  to  any  toll,  might,  under  this 
clause  of  the  act,  recover  such 
tolls  as,  at  the  time  of  passing 
this  act,  were  usually  paid  in  any 
part  of  the  said  market ;  and  that 
although  the  tolls  then  usually 
paid  in  respect  of  the  same  ar- 
ticles were  difierent  in  different 
parts  of  the  market.     The  Dukt 
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of  Bedford  v.  EmmeHy  H.eOG.^ 
and  1  6. 4.  Page  S66 

MARRIAGE  SETTLEMENT, 
See  Covenant,  2. 

MISJOINDER. 

1.  A  count  in  assumpsit  against  hus- 
band and  wife,  who  was  adminis- 
tratrix with  th^  will  annexed, 
upon  promises  by  the  testator  to 
pay  rent,  cannot  be  joined  with 
counts  upon  promises  by  the  hus- 
band and  wire,  as  admmistratrix, 
for  use  and  occupation  by  them 
after  the  death  or  the  testator. 
JVigley  V.    Ashton,   M.   60  G.  3. 

101 

2.  A  count  stating  that  defendant 
was  indebted  to  plaintiff  for  work 
and  labour,  and  being  indebted, 
that  he  undertook  and  promised 
to  pay,  &c,  whereby  an  action 
bath  accrued,  &c.  is  not  a  good 
count  in  debt,  and  cannot  be 
joined  in  a  declaration  with 
counts  in  debt.  Brill  v.  Neele, 
Af.  60  G.  3.  208 

NOTICE  TO  QUIT, 

See  Ejectment,  2. 

NOTICE  OF  APPEAL, 

See  Appeal. 

OVERSEERS. 

1*  TVo  divisions  within  a  parish  bad 
separate  overseers  ana  separate 
rates,  and  managed  their  poor 
aeparately ;  but, '  at  the  end  of 
fvery  year,  in  making  up  their 
accounts,  the  overseers  of  the  one 

S*  they  had  money  in  hand)  paid 
e  balance  over  to  the  overseers 
of  the  other :  Held,  that  this  was 
in  effect  one  joint  parochial  ac- 
count, and  that  all  the  overseers 
were  to  be  considered  as  joint 
overseers  of  the  parish  at  large. 
Held,  also,  that  where  a  payment 
has  been  made  by  a  party,  at  the 
.iolo  request  of  one  overseeri  and 


without  the  knowledge  of  the 
others,  and  no  demand  is  made 
upon  them  till  after  they  are  out 
of  office,  it  is  a  question  proper 
for  the  jury  to  say,  whether,  un- 
der these  special  circumstances, 
the  party  ought  not  to  be  con- 
sidered as  having  relied  upon  the 
sole  responsibility  of  the  overseer 
at  whose  request  the  payment  was 
made,  Malkin  v.  Vickeritqff'f  M. 
60G.3.  Page  89 

2.  The  statute  55  G.  3.  c.  137.  s.  6. 
only  prohibits  churchwardens  or 
overseers  from  supplying  the 
workhouse,  or  the  poor  of  the 
parish  generaUy ;  and  therefore, 
where  an  overseer,  receiruig  an 
order  for  the  relief  of  J.  sif  an 
individual  pauper,  paid  J.  &  part 
in  money,  and,  by  the  consent  of 
J.  S.i  gave  her  tne  remainder  in 
goods  from  his  shop :  HeI4>  that 
he  was  not  liable  to  the  penalty  of 
100/.  imposed  by  the  act*  ProC' 
tor  V.  Manvoaring^  M*  60  (?•  3. 

145 

PARTNER. 

Upon  the  dissolution  of  a  partper- 
ship,  it  was  agreed  between  the 
partners  that  one  of  them  should 
take  upon  himself  to  discharge  a 
debt  to  A*  s  A.  was  infonued  of 
this,  and  expressly  agreed  to  ex- 
onerate the  other  partner  from  all 
responsibility  :  Held,  that  these 
circumstances  did  not  constitute 
any  defence  to  the  latter  in  an 
action  by  A.  against  both  part- 
ners. Lodge  V.  Diccu  and  Ran- 
deau,  T.  1  G.  4.  61 1 

PENAL  ACTION, 
See  Overseer,  2.  and  Evidence. 

PLEADING. 

1.  An  action  at  law  is  not  maintain- 
able upon  a  decree  of  a  court  of 
equity,  for  a  specific  sum  of  mo- 
ney founded  on  equitable  consi- 
derations   only ;    and    therefore 

where 
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where  a  bill  was  filed  for  the 
specific  performance  of  an  agree- 
ment for  the  purchase  of  an  estate, 
and  the  decree  was  for  payment 
of  mterest  on  the  purchase  money 
and  costs :  Held,  that  no  action 
at  law  was  maintainable  to  re- 
cover such  interest  and  costs. 
Carpenter  v,  Thornton,  M,  60 
G.  3.  Page  52 

2.  A  justification  in  trespass,  that 
by  custom  a  court  had,  from  time 
immemorial,  been  holden  before 
the  steward  and  portreeve  of  a 
borough,  or  their  sufficient  deputy 
or  deputies,  and  that  a  court  was 
holden  before  C.  Z).,  the  deputy 
Q^A.B.9  who  was  then  steward  and 
portreeve :  Held,  that  upon  this 
plea,  the  two  offices  must  be  taken 
to  have  been  compatible,  and  that 
the  appointment  of  the  deputy  by 
the  person  holding  both  offices 
was  sufficient.  Green  v.  Davies 
and  Another,  M.  60  G.  3.  60 

3.  Where  a  plea  stated  that  A.  was 
entitled  to  the  equity  of  redemp- 
tion, and  subject  thereto,  that  B. 
was  seised  in  fee,  and  that  they 
by  lease  and  release  granted,  &c. 
the  premises,  excepting  and  re- 
serving to  A.  and  his  heirs,  &c,  a 
liberty  of  hunting,  &c. :  Held,  that 
as  A>  had  no  leeal  interest  in  the 
land,  there  could  be  no  reservation 
to  him,  and  that  this  was  a  de- 
fective title,  and  not  a  title  de- 
fectively set  out,  and  that  the 
plea  was  bad  in  substance.  Moore 
v.  The  Earl  of  Plymouth,  M, 
60  G.  3.  66 

4.  A  count  in  assumpsit  against  hus- 
band and  wife^  who  was  adminis- 
tratrix, with  the  will  annexed, 
upon  promises  by  the  testator  to 
pay  rent,  cannot  be  joined  with 
counts  upon  promises  by  the  hus- 
band and  wife,  as  admmistratrix, 
for  use  and  occupation  by  them 
after  the  death  of  the  testator. 
Wigley  V,  Ashton,    M.  60  G.  3. 

101 
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5.  A  conviction  stated,  that  plaintiff 
having  been  brought  before  a  ma- 
gistrate on  an  iniormatioii  charg- 
ing him  with  having  unlawfully  re- 
turned without  a  certificate  to  a 
parish  firom  which  he  had  been 
removed,  and  that  upon  that  oc^ 
casion  he  confessed  himself  guilty : 
Held,  that  this  conviction  was 
^ood  upon  the  face  of  it,  and  that 
It  was  not  necessary  to  state  in  it 

.  expressly  any  act  of  vagrancy,  it 
bemg  for  the  party  convicted  to 
shew  in  his  defence  that  he  did  not 
return  in  a  state  of  pauperism. 
Mann  v.  Davers^  dene, .  M.  60 
G.  3.  Page  iOS 

6.  A  plea  to  quo  warranto   stated, 
that  an  immemorial  court-leet  was 
in  part  holden  in   the  morning, 
and  in  part  in  the  evening,  and 
that  the  custom  had  been  to  elect 
the  mayor  at  the  morning  court, 
which  burgess  had   been  accus- 
tomed to  be  sworn  into  office  at 
the  evening  court  by  the  steward 
or  his  deputy.     The   replication 
denied  the  mode  of  election;  and 
there  was  also  an   issue,    ^'  not 
duly  sworn."    At  the  trial  it  ap- 
peared, that,  in  addition  to  the 
custom  set  out  in  the  plea,  it  had 
been  usual  for  the  leet  jury  to  pre- 
sent, in  writing,  the  candidate  who 
had  most  votes  at   the  monung 
court,  to  be  sworn  in  by  the  stew- 
ard at  the  evening  court;  but  they 
had  no   control  over   the    poll: 
Held,  that  this  was  a  mere  minis- 
terial act,  on  their  part,  and  that 
it  was  no  essential  part  of  the  cus- 
tom, and  need  not  be  stated  on  the 
record.       Rex  v.  Rowland^    M. 
60  G.  3.  120 

?•  Money  lent,  and  applied  by  the 
borrower  for  the  express  purpose 
of  settling  losses  on  illegal  stock- 
iobbing  transactions,  to  which  the 
lender  was  no  party,  cannot  be 
recovered  back  by  him.  Cannan 
V.  Bryce,  M.  60  G.  3.  179 

8.  A  count  atatiDg  tbit  defendant 

was 
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was  indebted  to  plaintiff  for  work 
and  labour,  and  being  indebted, 
that  he  undertook  and  promised 
to  pay,  &c.  whereby  an  action 
hath  accrued,  &c.,  is  not  a  good 
count  in  debt,  and  cannot  be 
joined  in  a  declaration  with  counts 
in  debt.  Brill  v.  NeeU,  M.  60 
G.  3.  Page  208 

9.  By  a  bill  of  lading  the  captain 
was  to  deliver  the  goods  for  the 
consignor,  and  in  his  name  to  the 
consignee.  At  the  time  of  the 
shipment  the  consignee  had  no 
property  in  the  goods:  Held, 
that  an  action  against  the  ship- 
owners for  damage  done  to  the 
goods,  must  be  brought  in  the 
name  of  the  consignor ;  and  that, 
although  the  consignee  had  in- 
sured the  goods,  and  advanced 
the  premiums  of  insurance  before 
the  arrival  of  the  ship.  Sargent 
V.  Morrisy  H.  60  G.  3.  and  1  G.  4. 

277 

10.  Where  A.  under  a  contract  to 
deliver  spring  wheat  had  delivered 
to  B.  winter  wheat,  and  B.  having 
again  sold  the  same  as  spring 
wneat,  had  in  consequence  been 

-  compelled,  after  a  suit  in  Scot' 
landy  which  lasted  many  years,  to 
pay  damages  to  the  venaee ;  and 
aflerwards  B.  brought  an  action 
of  assumpsit  against  A.  for  his 
breach  of  contract,  alleging  as 
special  damage  the  damages  so 
recovered :  Held,  that  almough 
such  special  damage  had  occurred 
within  six  years  before  the  com- 
mencement of  the  action  by  B, 
against  ^.,  yet  that  the  breach  of 
contract,  which  in  assumpsit  was 
the  gist  of  the  action,  having  oc- 
curred and  become  known  to  B. 
more  than  six  years  before  that 
period,  A.  might  properly  plead 
actio  non  accrevit  infra  sex  annos. 
Battley  v.  Faulkner,  H.  60  G.  3. 
and  1  G.  4.  288 

IL  A  trespasser  having  knowledge 
that  there  are  spring-guns  in  a 


wood,  although  he  may  be  ignorant 
of  the  particular  spots  where  they 
are  placed,  cannot  maintain  an 
action  for  an  injury  received  in 
consequence  of  his  accidentally 
treading  upon  the  latent  wire 
communicating  with  the  gun,  and 
thereby  letting  it  o£  Ilott  v. 
wakes,    H.  60  G. 3.  and  1  G.4. 

Page  304< 

12.  A  constable  acting  under  a  war- 
rant commanding  him  to  take  the 
goods  of  A.i  takes  the  goods  of 
B.,  believing  them  to  belong  to 
A. :  Held,  that  he  was  entitlea  to 
the  protection  of  the  stat*  24  G.  2. 
c.  44.  s.  8.,  and  that  an  action 
against  him  must  be  brought 
within  six  calendar  motiths.  Par" 
ion  V.  fVUliams,  H.  60  G.  3.  and 
1  G.  4.  330 

13.  Where  ^.  being  possessed  of  cer- 
tain premises  for  a  term  of  years, 
assigned  part  of  them  over  to  B. 
for  the  residue  of  his  term,  with  a 
covenant  for  quiet  enjoyment,  and 
B,  afterwards  assigned  them  over 
to  C.  .*  I  Held,  that  C.  having  been 
evicted  by  «/.  S.,  the  lessor  of  A.j 
for  a  breach  of  covenant  commit- 
ted by  A.  previously  to  the  assign- 
ment to  B,y  might  maintain  an 
action  against  A.  upon  the  cove- 
nant for  qui^t  enjo3rment,  on  the 
ground  that  there  was  a  privity  of 
estate  between  A.  and  C«;  se- 
condly, the  declaration  having 
set  out  the  indenture  from  A*  to 
B,y  in  which  it  was  recited  that 
«/.  S.y  by  indenture,  demised  to  A* 
the  premises,  and  it  afterwards 
appearing  on  the  face  of  the  de- 
claration that  «/.  S.  had  entered 
and  ejected  C.  from  the  premises 
for  a  forfeiture :  Held,  that  the 
Court  might,  particularly  after 
verdict,  presume  that «/.  S.  had  a 
title  to  the  premises,  although 
there  was  no  express  allegation  of 
that  fact;  thirdly,  when  part  of 
the  special  damage  laid  m  the 
declaration  did  not  fall  strictly 

within 
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within  the  covenant  alleged  to  be 
broken,  it  is  to  be  presumed,  after 
verdict,  that  the  jury  were  di- 
rected at  the  trial  not  to  take 
that  part  into  their  consideration. 
Campbell  v.  LetoU,  H,  60  G.  3. 
and  1  G.  4.  Page  392 

14.  A  plea  of  discharge,  under  the 
insolvent  debtors'  act,  is  no  bar  to 
an  action  of  trespass  for  mesne 
profits,  even  though  accruing  be- 
fore the  discharge.  Lloyd  v. 
Peellj  H.  eO  G.  3.  and  1  G.  4.  407 

15*  In  an  action  upon  a  bill  of  ex- 
change with  several  indorsements, 
by  a  plaintiff  who  had  paid  the  bill 
under  protest  for  the  honour  of 
one  of  Uie  indorsers,  it  was  held 
sufficient,  even  upon  special'  de- 
murrer, to  state  that  he  had  paid 
the  bill  according  to  the  usage 
and  custom  of  merchants,  without 
stating  that  he  had  paid  it  to  the 
last  indorsee.  Cox  v.  Earle,  H. 
60  G.  S.  and  1  G.  4.  430 

16.  To  a  declaration  in  an  action  on 
the  case  founded  in  tort,  a  plea  of 
not  guilty  of  the  grievances  men- 
tioned in  the  declaration  within 
six  years,  is  bad  upon  special  de- 
murrer. Dyster  v.  Battye,  H. 
60  G.  8.  and  J  G.  4.  448 

17.  Declaration  stated  that  the  de- 
fendant published  a  libel,  contain- 
ing false  and  scandalous  matters 
concerning  the  plaintiff,  in  sub- 
stance as  follows;  and  then  set 
out  the  libel  with  inuendoes  : 
Held,  that  this  was  bad  in  arrest 
of  judgment.  Wright  v.  Cle- 
ments, E.  1  G.  4.  503 

18.  A  plea  in  bar  in  replevin  stated, 
that  divers  sums  of  money  amount- 
ing to  a  certain  sum,  had  been, 
from  time  to  time,  duly  assessed 
and  rated  upon  the  premises  for 
land-tax,  and  from  time  to  time 
paid  by  the  plaintiff,  wherefore  he 
deducted  the  said  sum,  being  the 
amount  of  the  tax  which  defend- 
anty  as  landlord,  was  liable  to 
beat  in  respect  of  the  rent :  Held| 


that  thb  plea  was  bid,  for  not 
stating  the  specific  ^eriodM  for 
which  the  respective  nuns  were 
assessed  or  paid,  and  in  not  stat- 
ing that  the  payment  was  made 
af&r  the  rent  distrained  for  bad 
accrued,  or  was  accruing.  8Ms 
V.  Parsons^  E.  1  G.  4.     Ptage  516 

19.  Upon  an  indictment  for  an  as- 
sault upon  JEI.  E.9  it  i%  sufficient  to 
prove  that  an  assault  was  com- 
mitted upon  a  person  bearing  that 
name,  although  it  appear  ths^  two 
persons  bore  the  same  name,  E,  £• 
the  elder  and  E^  E.  the  younger. 
Rex  V.  Peacey  £.  1  G.  4.  579 

90.  The  21  Jac.  I.  c.  7.  provides, 
that  an  alehouse-keeper  suffering 
inhabitants  of  the  parish  to  tipple, 
may  be  convicted  on  the  oath  of 
one  witness ;  and  the  1  Car.  e.  4. 
extends  the  same  penalty  to  the 
case  of  strangers^  but  requires 
proof  by  two  witnesses:  Held, 
therefore,  that  a  conviction  stated 
to  be  on  the  oath  of  one  witness 
against  an  alehouse-keeper,  for 
permitting  persons  to  tipf^e  in  his 
alehouse,  was  bad,  for  not  stating 
whether  those  persons  were  in- 
habitants or  strangers.  Rex  v. 
Dove,  E.  1  G.  4.  596 

21.  It  is  no  ground  of  error,  upon  a 
judgment  of  an  in^rior  court, 
that  the  plaint  was  levied  before 
the  cause  of  action  accrued. 

In  assumpsit,  the'  defendant 
pleaded  that  the  promises  were 
made  by  him  jointly  with  another, 
and  issue  was  taken  upon  diat  fact. 
The  jury  by  their  verdict  found 
that  the  defendant  promised,  with- 
out stating  whether  he  promised 
alone  or  jointly  with  another: 
Held,  that  this  verdict  was  had, 
because  it  did  not  distinctly  pro- 
nounce upon  the  issue.  JSiikop  v. 
Kaye,  E.  1  G.  4.  605 

22.  Upon  the  dissolution  of  a  part- 
nership it  was  agreed  between  the 
partners  that  one  of  them  shoidd 
take  upon  himsdf  to  discharge  a 
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debt  to  A. ;  A.  wlu  informed  of 
this,  and  expressly  agreed  to  ex- 
onerate  the  other  partner  from  all 
responsibility  :  Held,  that  these 
circumstances  did  not  constitute 
any  defence  to  the  latter,  in  an 
action  by  A.  against  both  partners. 
Lodge  V.  Dicas  and  Rondeau^  T. 
1  G.  4.  Page  61 1 

S3.  Declaration  in  assumpsit  stated, 
as  a  breach,  that  the  defendant 
did  not  diligently  and  sufficiently 
make  search  at  the  bank  of  Eng- 
landi  to  ascertain  whether  cer- 
tain stock  was  standing  in  the 
name  of  certain  persons,  the  de- 
fendant having  been  employed  as 
an  attorney  so  to  do.  The  omis- 
sion to  search  took  place  more 
than  six  years  before  the  action 
brought,  although  it  was  not  dis- 
covered by  the  plaintiff  till  within 
the  six  years :  Held,  the  statute 
of  limitations  having  been  pleaded, 
that  upon  this  form  of  declaration 
the  plaintiff  was  not  entitled  to  re- 
cover. 

On  the  discovery  being  made,  the 
defendant  said  the  neglect  arose 
from  the  omission  of  his  clerk,  and 
that  he  was  responsible :  Held, 
that  upon  this  record  such  an  ac- 
knowledgment was  not  sufficient. 
Short   V.  McCarthy y    T.  1  G.  4. 

626 

24.  Where  a  bill  of  exchange,  pay- 
able at  the  house  of  ^.,  had  been 
there  presented  for  payment  and 
dishonoured,  and  the  acceptor  af- 
terwards remitted  to  A.  a  sum  of 
money,  for  the  purpose  of  en- 
abling him  to  pay  the  dishonoured 
bill,  and  also  another  of  less  value, 
and  ^.,  in  answer,  stated  the  fact 
of  the  bill  having  been  disho- 
noured, but  added  that  the  money 
received  should  be  carried  to  the 
acceptor's  account,  and  did  after- 
ward pay  the  smaller  bill :  Held, 
that  the  holder  of  the  original  bill 
could  not  maintain  an  action 
lig^ainst  A.^  there  being  no  privity 


between  them,      Vis^e^  v.  BfXtt 
r.  1G.4.  Page  643 

25.  Declaration  in  trover  against 
husband  and  wife  stated  that  the 
defendants  converted  the  property 
to  their  own  use :  Held,  suflicient 
after  verdict.  Keymorth  v.  HiU 
andJVife,  T.lG.4f.  685 

26.  Certain  policies  of  insurance  be- 
longing to  A*  had  been  deposited 
by  him  as  a  security  for  a  debt  of 
SOOL  at  a  banker's ;  B.,  who  was 
acquainted  with  these  circum- 
stances, afterwards,  at  the  desire 
of  A.y  expressly  undertook  to  take 
the  policies  and  to  settle  with 
H,  IV.,  and  to  pay  in  the  amount 
which  he  might  receive  at  the 
banker's  to  ^.'s  account  there ; 
upon  this  undertaking  the  policies 
were  given  to  him,  and  upon  them 
he  received  the  sum  of  949/. ;  A. 
having  become  bankrupt,  and  be- 
ing then  indebted  to  B.  in  a  larger 
sum,  the  latter  refiised  to  pay 
over  the  money  so  received :  Held, 
that  the  assignee  of  A.  could  not 
(even  with  the  assent  of  the  bank- 
er) maintain  any  action  against  B. 
for  the  breach  of  his  undertaking. 
Chalmers  V.   Page,    T.  1  G.  4. 

697 
T7.  Declaration  for  a  libel  concern- 
ing the  plaintiff  in  his  profesrion  as 
an  attomer.  The  libel  began, 
'<  shameful  conduct  of  an  at- 
torney," and  then  proceeded  to 
give  an  account  of  proceedings  in 
a  court  of^law,  which  contained 
matter  injurious  to  the  plaintiff's 
professional  character.  The  de- 
fendant pleaded  that  the  supposed 
libel  contained  a  true  account  of 
the  proceedings  in  a  court  of  lavf. 
Held,  after  verdict  fbr  the  defend- 
ant, that  the  plea  was  bad,  inas- 
much as  the  words  '*  shamefiil 
conduct  of  an  attorney''  formed 
no  part  of  the  proceedings  in  the 
court  of  law,  and  that  the  plaintiff 
was  therefore  entitled  to  Judg<« 
ment« 
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QuEK,  Whether  it  be  lawful  to  pub- 
lish proceedings  of  a  court  of  Uw 
containing  matter  defamatory  of  a 
person  neither  a  party  to  the  suit, 
nor  present  at  the  time  of  the 
enquiry.  Lemit,  Gent.,  v.  Cle- 
meta,  T.  1  G.  i.  Page  702 

POOR. 

A  child  mght  years  old,  bora  in  Eng- 
land, but  both  whose  parents  were 
Jrith,  without  any  settlement  in 
Englajid,  and  whose  mother,  after 
the  death  of  her  first  husband, 
had  married  a  settled  inhabitant 
of  the  parish  of  ^.,  is  removable, 
if  chai^eahle,  to  the  place  of  his 
birth,  and  is  not  within  the  f9G.3. 
c.  12.  «.  SS.  Rex  V.  Inkabiianit  of 
Great  Clacfon,  H.  60  G.  3.  and 
16.4.  410 

POST-HORSE  DUTY. 
Where  an  innkeeper  resides  at  his 
inn  in  the  district  A.  and  his 
staUes  are  in  the  district  B.,  his 
residence  is  the  criterion  by  which 
to  ascertain  the  district  where  he 
is  to  take  out  his  licence,  and  to 
account  for  the  post-horse  duties 
under  27  G.  S.  c.  26.  1. 13.  Han- 
Ug,  Eta.  T.  Pepper,  H.60G.S. 
and  1  G.  4.  387 

POWER  OF  ATTORNEY. 
A  deed  contained  a  power  of  at- 
torney to  A.  B-  to  deliver  seisin 
of  the  premises,  acfording  to  the 
form  and -effect  of  the  deed :  Held, 
that  it  was  not  necessary  for  (he 
attorney  to  make  livery  on  the 
day  of  the  date  of  the  deed,  but 
that  his  power  was  well  executed 
afterwards.  Roe  dem.  Heale  v. 
Rashleigh,  M.  60  G.  3.  156 

PRACTICE. 

1.  After  delivery  of  an  amended  de- 
claration, a  demand  of  plea  is  not 
necessary,  to  entitle  a  party  to 
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sign  judgment.     Huchoaie  t,  Kn- 
dal,  M.  60  G.  S.  Page  137 

S.  The  sheri^  ia  Miekadmm  tern 
last,  returned  to  a  writ  of  fi.  fa. 
'■  goods  in  hand,  for  want  of 
buyers,  value  unknown,"  and  do 
further  steps  were  taken  by  the 

Elaintifftill  Tn'fii^^  termfoUowiif. 
1  the  interim,  the  goods  were 
seized  under  an  extent  by  the 
crown:  HeU,  that  the  Court 
would  not  compel  the  sheriff  to 
make  good  the  lou  to  the  plain- 
tiff, and  that  they  would  quash  a 
writ  of  distringas  which  had  been 
issued  for  that  purpose,  although 
the  plaintiff  had  given  all  the  in- 
dulgence with  the  advice,  desire, 
and  concurrence  of  the  sheriff's 
officer.     RuttoH  r.  HatSdd,  M. 

eoG.s.  SU 

3.  An  act  of  parliament  created  a 
court  of  requeaU  in  a  city  and  iti 
liberties,  and  gave  it  jurisdiction 
over  debts  not  exceeding  lOf.,  due 
from  any  person  redding  within 
the  city  and  liberties  to  all  per- 
sons residing  within  or  without 
those  limits:  Held,  that  the  Court 
had  jurisdiction  over  causes  of 
action  arising  without  the  juris- 

'  diction,  provided  the  defendant 
lived  within  it.  Baiidom  v.  Fit- 
ter, M.  60  G.  3.  210 

4.  Where  a  par^  !□  Londom-wn  re- 
quired to  attend  an  arbitrator  at 
Exeter  on  a  given  day,  and  three 
days  before  set  off,  and  went,  ac- 
companied by  his  attorney,  to 
Cli/ioti,  where  his  wife  resided, 
and  where  were  certain  pttpeis 
necessary  to  be  produced  before 
the  arbitrator,  and  waa  occupied. 
for  a  great  part  of  two  days,  in 
selecting  and  arranging  the  same, 
and  in  the  afternoon  of  the  se- 
cond day  was  arrested  :  Held  that 
he  was  not  privileged  from  arrest, 
under  these  circumstances,  hav- 
ing employed  more  than  a  rea- 
sonable time  for  tlie  above  pur- 
pose, and  it  not  being  sworn  that 

he 
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he  was  occupied  during  all  the 
time  he  was  at  Clifton^  in  the  ob- 
ject for  which  he  went  thither. 
Abbott  C.  J.  dissentiente.  Randall 
V.  Gurnet/,  M.  60  G.  3.  Page  252 

5.  The  Court,  in  the  exercise  of  its 
summary  jurisdiction  over  its  of- 
ficers, have  authority  to  order  an 
attorney,  (who  had  refused,  on  the 
ground  of  misconduct,  to  take 
back  an  apprentice,  who  had  run 
away  from  nis  service,)  to  return 
to  the  parents  of  such  apprentice 
a  reasonable  part  of  the  premium 
received  with  him.  Ex  parte 
Prankerd,   i\L  60  G.  3.  257 

6.  To  a  bill,  filed  in  vacation,  a  plea 
in  abatement  may  be  put  in  after 
the  first  four  days  of  the  following 
term.  Hohnew.Dalby,  Af.GO  G.3- 

259 

7.  Judgment  of  non  pros,  must  be 
signed  within  twelve  months  from 
the  return  of  the  writ^  Cooper  v. 
Nias,  M.  60  G.  3.  271 

8.  Declaration  contained  98  counts, 
upon  as  many  promissory  notes 
for  a  guinea  each.  The  Court 
ordered  all  the  counts,  but  one,  to 
be  struck  out  of  the  declaration, 
upon  the  defendant's  undertaking 
to  permit  all  the  other  notes  to  be 
given  in  evidence,  upon  the  ac- 
count stated,  and  to  bring,  no  writ 
of  error.  Carmack  v.  Gundrt/,  M. 
60  G.  3.  272 

9.  A  member  of  parliament  had 
given  a  bond  with  two  sureties, 
conditioned  for  the  payment  of 
the  sum  to  be  recovered  in  the 
action,  pursuant  to  4  G.  3.  c.  33., 
and,  before  trial,  became  bank- 
rupt. The  Court  refused  to  order 
the  bond  to  be  cancelled.  Hunter 
v.  Campbell,  M.  P.,  M.  60  G.  3. 

273 

10.  Several  years '  having  elapsed 
after  judgment  obtained,  the  plain- 
tiff brought  an  action  upon  the 
judgment.  After  judgment  had 
been  sig)icd  in  this  action,  the  de- 
fendant sued  out  a  writ  of  error 

Vol.  in* 


upon  the  first  judgment:  Hfdd, 
that  the  plaintiff  might,  notwith- 
standing, take  out  execution  on 
the  second  judgment.  Bishop  v. 
Best,  M.  60  G.  3.  Page  275 

11.  Tlie  fact  of  a  cause  being  in  the 
written  list  at  nisi'prius,  is  notice 
to  the  attorney  that  it  may  be 
tried  at  any  time  in  the  course  of 
the  day  ;  and,  therefore,  where  a 
cause  had  been  for  sevei'al  days 
in  that  list,  and  was  at  length 
tried  out  of  its  order ,  as  an  unde- 
fended cause,  in  the  absence  of 
the  defendant*s  attorney,  the  Court 
granted  a  new  trial,  only  on  pay- 
ment of  costs,  Fourarinier  v. 
Bradbury,  H.  60  G.  3.  and  1  G.  4f. 

528 

12.  Under  circumstances,  the  Court 
will  allow  an  indictment  only  to  be 
quashed  on  terms  such  as  the 
naming  of  the  prosecutor,  &c. 
Rex  V.  Glenn,  IL  60  G.  3.  and 
1  G.  4.  S7S 

13.  An  arrest  in  the  city  o^  London j 
on  a  bill  of  Middlesex,  is  irregu- 
lar, even  though  it  took  place  on 
the  verge  of  the  county  of  Mid" 
dlesex,  if  there  be  no  dispute  as  to 
the  boundaries.  Hammond  v* 
Taylor,  H.  60  G.  3.  and  1  G.  4. 

408 

14.  The  writ  of  habeas  corpus  at 
common  law,  although  a  writ  of 
right,  is  not  gran  table  of  course, 
but  only  on  motion  in  term  time, 
stating  a  probable  cause  for  the 
application,  and  verified  by  affida- 
vit: Qjucere,  whether  under  the 
Stat.  31  Car.  2.  c.  2.,  which  only 
applies  to  cases  where  the  appli- 
cation is  made  to  a  Judge  in  va- 
cation, the  writ  be  grantable  of 
course.  Hobhouse*s  Case,  H. 
60  G.  3.  and  1  G.  4.  420 

15.  Under  the  statute  of  the  8  Anne, 
c.  14.,  the  sheriff  is  bound  to  re- 
tain one  year's  rent  out  ^f  the 
proceeds  of  a  tenant's  eoods  taken 
in  execution,  provided  he  has  no- 
tice of  the  landlord's   claim  at 

3r  any 
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fmy  time  while  the  goods  or  the 
proceeds  remain  in  his  hands; 
and  the  Court,  upon  motion,  or- 
dered the  same  to  be  paid  to  the 
landlord,  even  where  the  notice 
was  given,  after  the  removal  of 
the  goods  from  the  premises.  Ar- 
nitt  V.  Gametty  H.  60  G.  3.  and 
1  G.  4.  Page  440 

16«  The  Court  will  permit  a  sug- 
gestion to  be  entered  on  the  re- 
cord, for  the  purpose  of  carrying 
the  trial  of  a  misdemeanour  into 
an  adjoining  county,  where  there 
appear^  a  reasonable  ground  on 
the  affidavits  for  believing  that  a 
fair  and  impartial  trial  cannot  be 
had  in  the  county  where  the  venue 
is  laid ;  and  the  suggestion  need 
not  state  the  facts  from  whence 
such  inference  is  to  be  drawn. 
Rex  v.  Hunt,  H.  60  G.  3.  and 
1  G.  4.  444 

17*  An  affidavit  to  hold  to  bail, 
which  states  that  defendant  is  in- 
debted to  plaintiff  as  drawer  of  a 
bill  of  excnange,  is  not  sufficient, 
unless  it  is  also  stated  that  the 
bill  is  due.  Edwards  v.  Dick,  E, 
1  G.  4,  495 

18.  Where  defendant  was  arrested 
on  the  22d  November,  and  spe- 
cial bail  was  put  in  in  Michaelmas 
term,  and  perfected  in  Hilary 
term,  a  judgment  of  non  pros, 
signed  in  Hilary  vacation,  is  irre- 
gular. Brandon  v.  Henry,  E, 
1  G.  4.  514 

19*  In  an  action  against  a  member 
of  parliament,  two  persons  became 
sureties,  in  a  bond  conditioned  for 
the  payment  of  such  sum  as  should 
be  recovered,  with  costs.  The 
cause  proceeded,  and  notice  of 
trial  being  given,  the  defendant 
filed  a  bill  in  equity,  and  obtained 
an  injunction,  pending  which  he 
came  a  bankrupt.  Havmg  suffered 
a  term  to  elapse,  after  obtaining 
his  certificate,  without  pleading 
it,  the  Court  refused  to  let  him 

plead  it  as  of  the  fprmer  tenoy  ex- 


cept on  condition  of  dismissing 
his  bill  in  equity,  and  paying  all 
costs  at  law  and  in  equity,  as  be- 
tween attorney  and  clienL  Duff 
V.  Campbell,  E.  1  G.  4.  Pige  577 

20.  Where  only  circumstance*  of 
strong  suspicion  are  stated  in  a&- 
davits,  on  which  a  rule  for  a  cri- 
minal information  is  moved,  iti& 
not  sufficient,  unless  the  depo- 
nents also  add  their  belief  that  the 
party  against  whom  the  apphca- 
tion  is^made,  acted  from  corrupt 
motives.  Rex  v.  Williamson,  E. 
1  G.4.  582 

21.  Semble,  that  a  party  who  is  sub- 
poenaed as  a  witness  to  attend  the 
assizes,  is  guilty  of  a  contempt,  by 
neglecting  to  attend,  although  the 
cause  be  not  called  on  for  trial. 
Barrow  v.  Humphreys,  E.  1  G.  4« 

598 

22.  A  defendant  may  be  committed 
to  the  custody  of  the  marshal, 
upon  a  special  original.  Selig  v. 
Leidersdofff,  E.  1  G.  4.  601 

23.  The  Court  will  allow  a  copy  of 
the  articles  of  clerkship  to  be  en- 
rolled, where  the  original  articles 
are  lost,-and  the  party  may  be  then 
admitted  an  attorney.  Ex  parte 
Clarke,  E.  1  G.  4.  -^  610 

24.  The  Court  will  not  stay  pro- 
ceedings in  an  ejectment,  until 
the  taxed  costs  of  a  suit  in  equi^, 
brought  by  the  same  party  for  me 
recovery  of  the  same  premises, 
are  paid.  -Doe  dent.  fVuHajHs  v. 
Winch,  E.  1  G.  4.  602 

25.  Where  a  sheriff,  with  the  know- 
ledge that  there  is  rent  due  to  the 
landlord,  proceeds  to  sell  the  te- 
nant's goods,  by  virtue  of  a  writ 
of  fi.  fa.,  without  retaining  a  year  s 
rent,  he  will  be  liable  to  the  land- 
lord for  it,  although  no  specific 
notice  has  been  given  to  him  by 
the  landlord.  Andrexvs  v.  Dixon, 
Esq.,    T.  1  G.  4.  645 

26.  The  Court  will  not  grant  a  writ 
of  habeas  corpus  to  bring  up  a 
prisoner  under  sentence  oi  impri- 
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sonment  for  a  misdemeanor,  to 
enable  him  to  shew  cause  against 
a  rule  for  a  criminal  information. 
Rex  V.   ParJcynSy    T.    1   G.  4. 

Page  679 

27.  In  covenant  by  lessor  against 
lessee  upon  a  lease  reserving  an 
increased  rent  for  every  acre  of 
certain  lands  converted  into  til- 
lage, the  jury  by  their  verdict 
having  given  damages  for  the  ac- 
tual injury  sustained  instead  of 
the  increased  rent,  the  Court  will 
not  refuse  the  plaintiff  a  new  trial, 
on  the  ground  that  the  verdict 
was  consistent  with  justice ;  se- 
condly, the  Judge  having  ex- 
pressly directed  the  jury  to  find 
damages  to  the  amount  of  the  in- 
creased rent ;  the  Court  granted 
the  new  trial  without  pa3niient  of 
costs.  Farrant  v.  Olmius,  T. 
1  G.  4.  692 

28.  In  an  action  brought  against  the 
sheriff  for  money  levied  under  a 
fi.  fsL.  without  any  Jjrevious  de- 
mand, the  Court  will  stay  the  pro- 
ceeding, upon  payment  of  the 
sum  levied,  without  costs.  Jef- 
fines  V.  Sheppard,  Esq,,  T.  1  G  4. 

696 

29.  Where  several  notices  on  tlie 
same  bail  were  given,  the  Court 
will  compel  the  defendant  to  pay 
the  costs  incurred  by  the  plain-* 
tiff  in  consequence  of  such  notice, 
Aldiss  V.  Burgess,  T.  1  G.  4.   759 

PRESCRIPTION. 

A  prescriptive  right  to  a  public  tow- 
mg-patn  on  the  banks  of  a  navi- 
g&\e  tide-river,  is  not  destroyed 
in  consequence  of  that  part  of  the 
river  adjoining  the  towing-path 
having  been  converted  by  act  of 
parliament  into  a  floating  harbour, 
although  the  towing-path  was 
thereby  subject  to  be  used  at  all 
times  of  the  tide ;  whereas,  before, 
it  was  only  used  at  those  times 
when  the  tide  was  sufficiently  high 
for  the  purposes  of  navigation; 
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Held,  secondly,  that  the  prescrip- 
tion was  not  destroyed  by  a  clause 
in  the  act  of  parliament,  whereby 
the  undertakers  of  the  work  were 
autliorised  to  make  a  towing-path 
over  land,  comprising  the  towing- 
path  in  question,  on  paying  a 
compensation  to  the  owner  of  the 
soil,  the  effect  of  that  being  only 
to  give  him  a  compensation  for 
any  injury  he  may  sustain  by  en- 
larging the  then  towine-pathy  or 
otherwise.  Rex  v.  Ttjmetty  M. 
60  G.  3.  Page  19S 

PRINCIPAL  AND  AGENT. 

1.  The  solicitor  of  the  assignees  of 
a  bankrupt  tenant,  upon  whose 
lands  a  distress  had  been  put  by 
the  landlord,  gave  the  following 
written  undertaking:  **  We,  as 
solicitors  to  the  assignees,  under- 
take to  pay  to  the  landlord  his 
rent,  provided  it  do  not  exceed  the 
value  of  the  effects  distrained:'* 
Held,  they  were  personally  liable. 
Burrell  v.  Jones  and  Another^ 
M.60G.S.  47 

2.  A  factor  has  an  authority  to  sell 
for  money,  but  not  to  barter ;  and 
therefore,  where  a  factor  bartered 
the  goods  of  his  principal  no  pro* 
perty  passed,  and  the  principal 
may  maintain  trover  against  the 
party  with  whom  the  goods  are 
bartered,  although  the  latter  be 
wholly  ignorant  tnat  he  had  been 
dealing  with  a  factor  only.  Guer" 
reiro  v.  Peile,  T.  1  G.  4.  616 

PROHIBITION, 
See  Bankruptcy,  2. 

PROMISSORY  NOTES, 
See  Evidence,  4. 

PROMOTIONS,  p.  1. 484,  485. 

RATE, 
See  County  Rate. 
1.  A  tenement  situate  in  the  king's 
3  F  2  dock- 
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dock-yard,  deriving  a  benefit  firom 
public  sewen,  and  occupied  by  an 
officer  of  government,  wbo  paid 
no  rent,  is  liable  to  be  rated  to 
the  sewerE.  Netherton  v.  JVard, 
M-  60  G.  S.  Page  21 

2.  Where  a  river  navigation  ex- 
tended through  several  parish ee, 
and  certain  tonnage  dues  became 
payable  in  respect  of  goods  car- 
ried along  the  line  of  navigation, 
and  landed  at  a  wharf  locally  si- 
tuate within  the  parish  of  B. : 
Held,  that  a  rate  on  the  proprie- 
tor of  those  dues  for  their  whole 
amount  in  the  parish  of  B.,  stated 
to  be  for  the  river  tonnage,  could 
not  be  considered  as  a  rate  on  that 
part  of  the  river  locally  situate 
within  the  parish  of  B.,  but  as  a 
rate  upon  the  parts  of  the  river 
aituate  m  well  within  as  without 
the  pariah,  and  tliat  it  could  not 
therefore  be  supported:  Held, 
also,  that  41  G.  S.  c.  23.  s.  I.  does 
not  give  the  Court  of  K.  B.  the 
power  of  amending  a  poor  rate. 
Sex  V.  Milton,  M.  T.  60  G.  3. 
113 

RECTOR. 
The  eccleciestical  court  has  juris- 
diction, rstione  loci,  over  the  or- 
der and  proceedings  of  vestry 
meetings  held  in  a  church  :  and, 
therefore,  where  a  rector  had  li- 
belled in  that  court  a  parishioner, 
for  preventing  him  from  presiding 
as  chairman  at  such  a  r>iecting,  a 
prohibition  was  refused. 

The  minister  of  the  parish  has  a 
right  to  preside  at  all  vestry  meet- 
ings. Wilson  V.  M'Malk,  M.  GO 
G.  3.  2*1 

REQUESTS,   COURT  OF. 
See  Practice,  3. 

REVOCATION. 

Where  a  testator,  having  devised 

copyhold  lands  to  A.  for  life,  with 


SETTLEMENT. 

different  remainders  over,  tod 
having  surrendered  them  to  the 
uses  of  his  will,  afterwards,  in 
contemplation  of  marriage,  con- 
veyed nis  estates  to  trustees  and 
their  heirs,  to  secure  b  jointure 
for  his  inteoded  wife,  and  subject 
to  a  term  of  ntnety-nine  years  for 
that  purpose,  to  the  use  of  him- 
self in  fee,  and  subsequently  sur- 
rendered his  copyhold  lands  to 
these  uses :  Held,  that  this  did 
not  amount  to  a  total  revocation 
of  his  will,  but  that  the  derisee 
took  the  copyhold  land  subject  lo 
the  charge  created  by  the  settle- 
ment. Vtnoter  v.  Jeffery,  H. 
60  G.  3.  and  1  G.  i.         Vage  463 

SETTLEMENT  —  fty  Yeitr/y 
Hiring. 
1.  A  pauper,  in  consideration  of 
weekly  wa^es,  agreed  to  serve 
T.  a.,  a  bricklayer,  for  three 
years ;  but,  in  case  he  should  ne- 
glect his  master's  business,  or 
lose  any  time  on  his  own  account, 
in  any  one  week  during  the  first 
year,  then  that  T.  S,  should  de- 
duct from  his  weekly  wages  in 
Eroportion,  and  T.  S.  agreed  that 
e  would  pay  wages  in  proportion 
to  any  over-work  which  the  pau- 
per might  do  in  any  one  week. 
There  were  similar  stipulations  fur 
the  second  and  third  years  of  die 
term ;  and  it  was  also  agreed,  that 
in  case  tliey  could  not  work 
through  the  severity  of  the  wea> 
ther  m  any  one  year,  in  the  win- 
ter tune,  then  that  T.  S.  should 
gay  no  wages  during  that  time, 
ut  should  permit  the  pauper  lo 
employ  himself  in  any  other  bu- 
siness whatever :  Held,  that  these 
were  express  exceptions  in  the 
contract,  and  tliat  tiie  pauper,  by 
serving  a  year  under  it,  did  not 
gain  a  settlement.  Rex  v.  The 
InhahiianU  of  Edgmond,  M.  60 
C.3.  107 

SETTLE' 
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SETTLEMENT  — 4sf(oA(n^  Tene- 
ment. 

2.  The  statutes  of  8  &  9  W.  3. 
c.  n.  and  13  &  14.  Car.  2.  c.  12. 
s.  1.  arc  in  pari  niuteria,  and  must 
receive  a  Eimilar  construction  ; 
and  therefore,  where  a  pauper, 
in  addition  to  house  and  land,  had 
"  adsted"  three  cows  in  the  fields 
of  nis  landlord  for  two  or  three 
montha,  but  no  positive  contract 
for  such  agistment  was  proved : 
It  was  held,  that  the  sessions 
might  properly  infer  that  this  was 
"  taking  a  lease  of  a  tenement," 
within  the  9  &  10  JK.  3.  c.  11., 
so  as  to  discharge  a  certificate, 
although  the  value  of  the  agist- 
ment, if  computed  onlif  for  the 
lime  qf  the  actual  occupnlion,  was 
not  Euffitient,  if  added  to  the 
house  and  land,  to  make  up  the 
Value  of  10/.  Rei  v.  Inhabitants 
of  Croji,  M.  60  G.  3.      Page  1 7 1 

SETTLEMENT  — 4^   Hiring  and 
Service. 

1.  In  settlement  by  hiring  and  ser- 
vice, the  pauper  is  settled  where 
hra  place  of  rest  is ;  and  there- 
fore, where  a  servant,  who  drove 
the  mail  cart  had  a  bed  provided 
for  him  by  the  year  at  N.,  where 
he  rested  every  night  during  four 
or  five  hours  in  the  middle  of  the 
night,  and  afterwards  returned 
back  in  the  morning  to  his  mas- 
ter's house  at  AT.,  and  usually 
■went  to  bed  in  his  own  exclusive 
room  for  about  two  hours  :  Held, 
that  his  place  of  rest  was  at  M., 
and  that  his  settlement  was  there 
also.  Rex  v.  Inhabitants  of  Mil- 
denhall,  H.  60  G.  3.  and  1  G.  *. 

37* 

2.  Where  a  pauper,  being  settled  by 
parentage  in  A.,  at  tlie  age  of 
thirteen  yean  hired  and  served 
for  a  year  in  A.,  and  afterwards, 
when  he  was  sixteen  years  old,  re- 
turned to  and  lived  with  his  father's 


family  until  he  becdme  of  age : 
Held,  that  having  acquired  a  set- 
tlement of  his  own  in  it,  he  did 
not  follow  the  settlement  of  his 
father  subsequently  gained  in  an- 
other parish,  whilst  the  pauper 
continued  to  reside  with  Hm. 
Rex  V.  Inhabitants  ofBleoibv,  H. 
60  G.  3.  and  1G.+.         Page  S77 

SETTLEMENT  —  iy  Apprmtke- 

1.  Where  the  mother  of  an  appren- 
tice, whose  time  had  not  expirtd, 
applied  to  his  master  to  give  him 
up  to  her,  and  the  master  having 
consented  to  it,  and  all  haring 
agreed  to  part,  the  apprentice 
wont  away;  but  the  indenture, 
which  was  in  the  hands  of  a  third 
person,  was  never  iqiplied  for  nor 
given  up :  Held,  that  the  appren> 
ticcship  was  not  put  an  end  to  by 
this  agreement,  although  the  mas- 
ter said  that  he  would  have  given 
up  the  indenture  if  he  had  had  it 
in  his  possession  at  the  time,  and 
afterwards  refused  to  take  back 
the  apprentice.  Secondly,  where 
an  unstamped  indenture  of  ap- 
prenticeship recited  that  a  pre- 
mium of  12/.  had  been  paid,  but 
added,  that  it  was  paid  out  of  a 
charitable  donation  fund  belong- 
ing to  the  parish;  and  the  master 
being  called,  proved  that  the  pre- 
miuni  had  been  paid  by  the  parish 
officers,  who  told  him  at  the  time 
of  paying  it  ihat  it  was  charity 
money  :  Held,  that  the  fact  of 
payment  being  proved,  the  recital 
in  the  indenture,  and  the  declar- 
ation of  the  parish  ofiicers,  were 
not  admissible  in  evidence,  so  as 
to  bring  the  case  within  the  ex- 
ception in  the  44  G.  3.  c.  98. 
s.  190.,  and  that  the  indenture 
being  unstamped  was  void.  Sem- 
ble,  that  a  charitable  donation 
fund  belonging  to  a  parish, 'is  a 
public  chanty  within  such  excep- 
tion. 
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tion.     Rex  v.  Inhabitants  ofSkef- 
Jir^on^  H.  60  G.  3.  and  1  G.  4-. 

Page  382 
2.  A  parish  apprentice  and  his  mas- 
ter, hoth  being  on  the  permanent 
staff  of  the  loc^  militia,  in  conse- 
quence of  that  circumstance  re- 
sided ■  together  with  his  master, 
and  continued  to  serve  him  in  the 
parish  of  B,  for  forty  days:  It 
was  held  that  this  residence  was 
sufficient,  and  that  he  thereby 
acquired  a  settlement  in  B.,  not- 
withstanding they  were  both  un- 
der the  controul  of  their  superior 
officers  during  the  whole  time. 
Jtex  V.  Inhabitants  of  Chelmsford^ 
H.  60G.3.  and  1G.4.  411 

SESSIONS. 

The  sessions  have  no  jurisdiction, 
under  S5  G.  3.  s.  5\.  s.  16.,  to 
make  a  prospective  order  for  a 
compensation  thereafler  to  be 
made  to  the  clerk  of  the  peace ; 
and,  therefore,  where  a  county- 
treasurer,  in  obedience  to  such 
an  order,  made  the  payment, 
and  that  payment  was  afterwards, 
by  an  order  of  sessions,  allow- 
ed in  his  accounts,  the  Court 
of  K.  B.  quashed  so  much  of  the 
order  of  sessions  as  allowed  that 
item  :  QjtuBrey  whether  the  sessions 
have,  under  the  55  G.  3.  r.  51. 
*.  16.,  a  power  to  malce  any  com- 
pensation to  the  clerk  of  the 
peace.  Rex  v.  Williamsy  M. 
60  G.  3.  215 

SEWERS, 
See  Rate. 

SHERIFF, 

SeS  Escape  and  Practice. 

1.  Two  writs  of  fi.  fa.,  at  the  suit  of 
different  plaintiffs,  were  issued 
against  one  defendant,  the  goods 
were  not  more  than  sufficient  to  sa- 
tisfy the  first  execution.    The  offi- 


cer under  the  secoDdwrit  continued 
in  possession  until  thegoods  were 
sold  by  the  sheriff.  'Ae  defend- 
ant then  obtained  a  rule  for  set- 
ting aside  the  first  execution ;  and 
pending  that  rule,  there  were  con- 
ferences between  all  the  parties. 
The  rule,  however,  was  made  ab- 
solute, and  the  sheriff  was  ordered 
to  pay  the  defendant  the  proceeds 
of  the  levy.  The  sheriff  having  so 
paid  the  money,  without  having 
applied  to  the  Court  for  relief,  and 
without  having  given  any  notice 
to  the  plaintiff  in  the  second  exe- 
cution, was  held  liable  to  him  for 
that  amount,  in  an  action  of  false 
return  of  nulla  bona.  Saunders 
and  Others  v.  Sheriff  of  Middlesex, 
M.  60  G.  3.  Page  95 

2.  Where  a  sheriff,  with  the  know- 
ledge that  there  is  rent  due  to  the 
landlord,  proceeds  to  sell  the  te- 
nant's goods,  by  virtue  of  a  writ 
of  fi.  fa.,  without  retaining  a  year's 
rent,  he  will  be  liable  for  it,  al- 
though no  specific  notice  has  been 
given  to  him  by  the  lajidlord.  An- 
dretvs  v.  Dixon,  JElsq.y    T.   1  G.  4. 

645 

SLAVE  TRADE. 

A  foreigner,  who  is  not  prohibited 
from  carrying  on  the  slave  trade 
by  the  laws  of  his  ovsrn  country, 
may,  in  a  British  court  of  justice, 
recover  damages  sustained  by  him 
in  respect  of  the  wrongful  seizure 
by  a  British  subject  or  a  cargo  of 
slaves  on  board  of  a  ship  then  em- 
ployejl  by  him  in  carrying  on  the 
African  slave  trade.  Madrazo  v 
Willesy  H.  60  G.  3.  and  1  G.  4. 

SOLDIER, 
See  Evidence,  2, 

SPRING  GUNS, 
See  Trespass. 

STAM1>, 


»STAMP, 
See  Evidence,  8. 

iSTOCKJOBBING, 

Sec  Assumpsit,  1, 

TRESPASS. 
A  trespaseer  having  knowledge  that 
there  are  spring-guns  in  a  wood, 
although  he  may  be  ignorant  of 
tlie  particular  spots  where  they 
are  placed,  cannot  maintain  an 
action  for  an  injury  received  in 
consequence  of  his  accidentally 
treading  on  the  latent  wire  com- 
municating with  the  gun,  and 
thereby  letting  it  oft'.  Ilot  v. 
Wilkes,  H.  60  G.  3.  and  1  G.  4. 
Page  304 

TOLL, 

See  Canal.     Market. 

TROVER. 

Declaration  in  trover  against  hus- 
band and  wife  stated  that  the  de- 
fendants converted  the  property 
to  their  own  use  :  Held,  sufficient 
after  verdict.  Keyaiorth  v.  Hill 
and  Wife,  T.  1  G.  4.  685 

USURY. 
1,  Where   a  builder,    having  taken 
ground  on  a  building  Icaiic  at  the 
ground-rent    of    lOS/.,    assigned 
over  his  lease  to    A,  for  a   sum 
considerably  exceeding  the  then 
value  of  the  prcnDtses,  and  at  the 
same  time  took  a  lease  from  A,  at 
an  increased  rent  of  395^,    and 
containing  the  same  cmenants  for 
building  as  the  original  lease,  to-  ' 
getlier  with  a  stipulation  of  being  ( 
allowed  to  repurchase  the  leuse  at 
the  same  sum  for  which  it  was 
assigned   by  him  to  A,:    Held, 
that  under  these  circumstances,  it  I 
was  properly  left  to  the  jury  to 
eay  whether  this  was  «  purcnste  { 
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or  an  usurious  loan ;  and  the  jury 
having  found  it  to  be  the  latter, 
the  (^urt  refused  to  disturb  the 
verdict.  Hoe,  dem.  Grimei,  v. 
Gooch,  T.  IG.i.  Page  664 

VENDOR  AND  VENDEE. 

1.  Where  a  vendee  verbally  agreed 
at  a  public  market  with  the  agent 
of  t^e  vendor  to  purchase  twelve 
bushels  of  tares,  (then  in  vendor's 

fiossession,  constituting  part  of  fi 
arper  quantity  in  hulk,)  to  re* 
main  in  vendor's  posseulon  till 
called  for  ;  and  the  agent,  on  hu 
return  home,  measured  the  twelve 
bushels,  and  set  them  apart  for 
the  vendee.  Held,  that  this  did 
not  amount  to  an  acceptance  by 
the  latter,  so  as  to  take  the  cue 
out  of  the  17th  section  of  the  sta- 
tute of  frauds.  Hotoe  v.  Palmer, 
H.  60  G.  3.  and  1  G.  4.  321 

%  A  local  drainage  act  provided, 
that  the  owners  and  proprietors  of 
lands,  [by  and  at  whose  expence 
certain  banks  should  be  made  for 
the  purposes  o^ the  drainage,)  their 
heirs  and  assigns,  ahoula  be  reim- 
bursed such  cxpcnces,  or  such 
share  thereof  as  should  be  ascer- 
tained by  certain  conunissi^nera 
appointed  under  the  act;  and  a 
subsequent  act,  which  imposed  an 
additional  tax  upon  those  lands, 
provided  that  such  tax  should  not 
be  payable  until  the  repayment  of 
such  of  tlie  above  expenses  as  the 
owners  and  proprietors  of  the  said 
lands  far  Vie  time  being,  should 
make  appear  to  the  satisfaction  of 
the  commissioners  to  have  been 
necessarily  expended  in  making 
banks.  The  act  also  contained 
clauses,  whereby  tenants  for  life 
or  in  tail  wefe  especially  en- 
abled to  borrow  money,  and  to 
charge  tl)c  lands  with  it,  for  the 
purpose  of  defraying  the  cxpeocea 
of  making  banks  under  these 
acts.  J.  S.,  who  had  expended 
800/. 
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800^.  in  making  banks,  aflcrworda 
sold  his  lands,  without  reserving 
to  himself  or  taking  any  notice  in 
the  conveyance  of  the  reimburse- 
ment above  mentioned ;  and  the 
commiseionerE  having  subsequent- 
ly determined  the  amount  of  the 
reimbursement :  Held,  that  the 
purchaser,  and  not  J.  S.,  was  en- 
titled to  receive  it.  King,  Esq. 
V.  The  Proprietors  of  Wttham  Na- 
vigation, H.  60  G.  3.  and  1  G.  i-. 
Page  45+ 
3.  A  factor  has  an  authority  to  sell 
for  money,  but  not  to  barter; 
and,  therefore,  where  a  factor 
bartered  the  goods  of  his  princi- 
pal, no  property  passed,  and  the 
principal  may  maintain  trover 
against  the  party  with  whom  (he 

fEOods  are  bartered,  althouj^h  the 
alter  be  wholly  ignorant  that  he 
had  been  dcafing  with  a  factor 
only.  Guerrciro  v.  Peill,  T.  1  G.4. 
616 
4.  A.  agreed  to  purchase  a  horse 
from  B,  for  ready  money,  and  to 
take  him  within  a  time  agreed 
upon :  about  the  expiration  of 
that  time  A.  rode  the  horse,  and 
gave  directions  as  to  its  treatment,  , 
Sec,  but  requested  that  it  might 
remain  in  ^.'s  possession  for  a 
further  time,  at  the  expiration  of 
which  he  promised  to  fetch  it 
sway  and  pay  the  price;  to  this 
B.  BBsentea.    The  horse  died  be- 


away :  Held,  that  mere  \ 
acceptance  of  the  horse  within 
the  meaning  of  the  statute  of 
frauds.  Tempest  v.  Fitzgerald, 
T.  I  G.  4.  Page  680 

WILL. 

A  testator  being  angry  with  one  of 
the  devisees  named  in  his  wilJ, 
began  to  tear  it,  with  the  inten- 
tion of  destroying  it ;  and  having 
torn  it  into  four  pieces,  was  pre- 
vented from  proceeding  further, 
partly  by  the  efforts  of  a  by- 
stander, who  seized  his  arms,  and 
[tartly  by  the  entreaties  of  the 
devisee.  Upon  this  he  became 
calm ;  and  having  put  by  the  se- 
veral pieces,  he  expressed  his  sa- 
tisfaction that  no  material  part  of 
the  writing  had  been  injured,  and 
that  it  was  no  worse  :  Held,  that 
it  was  on  these  faces  properly  left 
to  the  jury  to  say  whether  he  had 
completely  finislied  all  that  he  in- 
tended to  do  for  the  purpose  of 
destroying  the  will ;  and  the  jury 
having  found  that  he  had  not,  the 
Court  refused  to  disturb  the  ver- 
dict, and  supported  the  will.  Doc, 
dent.  S.  Perkes,  v.  E.  Perkes,  E. 
1  G.  4.      .  489 

WITNESS, 
See  Practice,  4, 
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